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STATE OF W SCONSI N ) I N SUPREME COURT

Scott N. Waller and Lynnea S. Waller,

Pl aintiffs-Respondents,

FI LED

V.

: o JUL 16, 2013
American Transm ssi on Conpany, LLC

Di ane M Frengen
Def endant - Appel | ant . derk of Supreme Court

APPEAL from final judgnments of the Crcuit Court for
Wal worth County, James L. Carlson, Judge. Affirned.

11 DAVID T. PRCSSER, J. This case is before the court
on a petition for bypass of the court of appeals pursuant to
Ws. Stat. (Rule) § 809.60 (2011-12).1 W are asked to interpret
the condemation procedures in Ws. Stat. 8§ 32.06 and determ ne
the rights of property owners who claim that a taking of

property has left themw th an "uneconom ¢ remant."

L All subsequent references to the Wsconsin Statutes are to
the 2011-12 version unless otherw se indicat ed.
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12 Anmerican Transm ssion Conpany, LLC (ATC) condemed a
pair of easenments on the residential property of Scott and
Lynnea Waller (the Wallers) to facilitate the construction and
pl acenent of high-voltage transm ssion |ines. The Wallers
claimed that the easenents dimnished the value of their
property so nuch that they were left with an uneconom c remant.
The Wallers contend that they are entitled to certain rights as
the owners of property that has substantially inpaired economc
viability as a result of a partial taking.

13 The Walworth County Circuit Court? agreed with the
Wal l ers, concluding that their property, after the taking of the
easenents, was an uneconom c remmant. It ordered ATC to acquire
the entire property. The circuit court also awarded the Wallers
litigation costs and relocation expenses as "displaced persons”
when they noved fromthe property after the taking.

14 The specific issues before this court are as foll ows:

(1) At what point in a Ws. Stat. § 32.06
condemmati on proceedi ng nust a property owner raise an
unecononi ¢ remant cl ai n®?

(2) Were the Wallers left with an uneconomc
r etmant after ATC took two easenents on their

property?

(3) Are the Wallers entitled to litigation
expenses?

(4) Are t he Wal |l ers "di spl aced persons, "

entitling themto relocation benefits?

2 Judge Janes L. Carlson, presiding.
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15 W affirm the circuit court and reach the follow ng
concl usi ons.

16 First, Ws. Stat. §8 32.06(5), the "right-to-take"
provi sion, sets out the proper and exclusive way for a property
owner to raise a claim that the owner wll be left wth an
uneconom ¢ remmant after a partial taking by the condemmor. An
uneconomc¢ remmant claim should be brought under § 32.06(5)
because the condemmor has failed to include an offer to acquire
any uneconom c remant in the condemor's jurisdictional offer
The inclusion of an offer to acquire an uneconom c remant
acknowl edges the existence of the wuneconomc remmant. The
exclusion of such an offer indicates that the condemmor disputes
t he existence of an uneconom c remmant. A right-to-take action
must be decided pronptly by the court and shall not prevent the
condemmor from filing a sinultaneous valuation petition,
proceeding thereon, and taking any property interest whose
condemmation is not being directly contested by the owner. A
right-to-take action on an uneconom c remmant claim is designed
to protect an owner's right to fair conpensation to avoid
econom ¢ hardship, not to paralyze public interest takings under
em nent donai n.

17 Second, the Wllers' property, after ATC took two
easenents for transmssion lines, IS an uneconomc remant
because it is of such size, shape, and condition as to be of
substantially i npai red econom c viability as ei t her a
residential or an industrial parcel. The taking of the two

easenents drastically reduced the portion of the Wllers
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property not subject to a servitude. The easenents thensel ves
not only restricted the Wallers' activity in the easenent area
but al so substantial ly di m ni shed t he desirability,
practicality, and value of the Wallers' property for either a
residential or industrial user.

18 Third, the Wllers prevailed on their uneconomc
remmant cl ai m brought under Ws. Stat. 8 32.06(5)—the right-to-
take statute—and, therefore, were entitled to litigation
expenses under Ws. Stat. § 32.28.

19 Finally, the Wallers were displaced persons under Ws.
Stat. 8§ 32.19(2)(e)l.a. because they noved "as a direct result”
of ATC s jurisdictional offer, and the circuit court's findings
of fact on this issue are not clearly erroneous.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STCORY

10 These consolidated cases® come before the court with a
|l ong and conplicated history; the uneconom c remmant clai m al one
has been the subject of three proceedings before the circuit
court and two appeals before the court of appeals. We Dbegin
w th background information on the Waller property, ATC, and the
negoti ati ons between the two parties before ATC s jurisdictiona
offer to acquire the two easenents for its transm ssion |ines
Second, we sunmmarize the Wallers' right-to-take action, along

wth ATC s simultaneous petition to determ ne just conpensation

3 This petition for bypass is conposed of two cases
consol idated for purposes of appeal. The first case, 2008CV520
(No. 2012AP805) is the Wallers' relocation benefits case. The
second case, 2010Cv691 (No. 2012AP840) is the Wallers' right-to-
t ake action.
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for the taking of the easenents. Third, we exam ne the holding
and reasoning in the first court of appeals decision, Waller v.

Anerican Transm ssion Co., LLC, 2009 W App 172, 322

Ws. 2d 255, 776 NNW2d 612 (Waller 1). Fourth, we explain the
circuit court proceedings after the first remand from the court
of appeal s. Fifth, we examne the holding and reasoning in the

second court of appeal s deci si on, Wal | er V. Aneri can

Transm ssion Co., LLC 2011 W App 91, 334 Ws. 2d 740, 799

N.W2d 487 (Waller 11). Sixth, we recount the proceedings in
the circuit court on the uneconomc remant issue after the
second remand. Finally, we examne the circuit court's findings
and conclusions on the issues of [litigation expenses and
rel ocation benefits.

A. The Waller Property and ATC

11 In 1989 the Wallers purchased a 1.5 acre triangular
ot in the Town of Delavan in Walworth County. The property is
bounded on the east by Interstate 43, on the north by Mund
Road, and on the west by a vacant lot. The property—zoned A-1
Agri cul tural —+ncl udes a single-famly resi dence, site
i nprovenents, |andscapi ng, and out buil di ngs.

112 The Waller property had several encunbrances burdening
it before the easenents taken by ATC First, a transm ssion
line with a 20-foot-w de easenent burdened the property along
Mound Road on the north before the Wllers purchased the
property. Second, the property was subject to highway setbacks

al ong both Mound Road (25 feet) and Interstate 43 (50 feet).
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113 For alnost 20 years, the rural farnmette served as the

wall ers' hone.*

However, in the years since 1989 the character
of the land surrounding the Wallers' property changed. By 2008
nearby land that was once agricultural becane an industrial
par k.

14 ATC is a Wsconsin |limted liability conpany and
public wutility regulated by the Public Service Conmm ssion of
Wsconsin (the PSC® and the Federal Energy Regul atory
Comm ssi on. The | egislature authorized the creation of ATC and
designated it as a "public utility," an electric "transm ssion
conpany, " and a "transm ssi on utility." W s. St at .
88 196.01(5), 196.485(1)(ge), 196.485(1)(i). See also 1999 Ws.
Act 9. Wsconsin Stat. 8§ 32.02(5)(b) vests entities |ike ATC
with the power of em nent domain.

15 Public utilities may not undertake work on a project
like a high-voltage transm ssion line unless they have obtained
the requisite approval from the PSC and the Departnent of
Nat ural Resources (the DNR). See Ws. Stat. § 196.491(3)
(requiring the PSC to issue a certificate of public convenience

and necessity before the construction of a "facility" like a

* The Wallers used their property to raise chickens and
turkeys and pasture sheep. The Wallers also had an extensive
garden on the property.

°> The Public Service Conmission (PSC) "has jurisdiction to
supervise and regulate every public utility in this state and to
do all things necessary and convenient to its jurisdiction.”
Ws. Stat. § 196.02(1). See also Indus. Energy Gp. v. Pub.
Serv. Commin, 2012 W 89, 126, 342 Ws. 2d 576, 819 N. W2d 240.
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hi gh-vol tage transm ssion |ine). Thus, when ATC proposed an
upgrade and expansion of an existing transmssion line in and
around the City of Delavan, the statutes required adm nistrative
proceedi ngs before the PSC and the DNR. One of the proceedi ngs
included a public hearing at the PSC in Mdison at which Scott
Wal l er testified. He expressed concern about possible health
hazards and inpairnment of property values resulting from the
pl acenent of high-voltage transm ssion lines affecting two sides
of his property.

116 Utimately, on March 30, 2006, the PSC issued ATC a
certificate of public convenience and necessity for the
utility's project. The PSC determned that the upgrade and
expansion of transmssion lines "[would] not have undue adverse
inmpacts on . . . public health and welfare."

17 Having received the requisite regulatory approval, ATC
proceeded to acquire the land and easenents needed to advance
the project. These acquisitions included the easenents on the
Wal | er property.

118 As explained previously, the Willer property was
al ready burdened by a 20-foot-w de easenent from an existing
transm ssion line on the north side along Mund Road, highway
set backs al ong Mound Road, and hi ghway setbacks along Interstate
43.

119 ATC sought to purchase two easenents on the Waller
property. The first easenent would overlay the existing
transm ssion line easenent on the north side of the property,
but wi den the easenment to 45 feet—an extension of 25 feet over

7
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the existing easenent. The second easenent would be 45 feet
wide and run along the east side of the property—w thin the 50
foot highway setback from Interstate 43. In addition, ATC
sought to install a large utility pole in the northeast corner
of the property to support conductor wres and distribution
lines.®

20 Pursuant to Ws. Stat. § 32.06(2)(a),’ ATC retained
John Rolling (Rolling) of Rolling & Co. to conduct an appraisa

® The easement authorized ATC to do the following
"Const ruct, install, oper at e, mai nt ai n, repair, repl ace,
rebuild, renove, relocate, inspect and patrol a line of
structures, conprised of wood, concrete, steel or of such
material as Grantee nmay select, and wires, including associated
appurtenances for the transm ssion of el ectric current,
communi cation facilities and signals appurtenant thereto."

The easenent also granted ATC the associated necessary
rights to:

(1) Enter wupon the easenent strip for the
purposes of exercising the rights conferred by this
easenent . (2) Construct, install, operate, naintain,
repair, replace, rebuild, renove, relocate, inspect
and patrol the above described facilities and other
appurtenances that the G antee deens necessary. (3)
Trim cut down and renmove any or all brush, trees and
over hangi ng branches now or hereafter existing on said
easenent strip. (4) Cut down and renove such trees
now or hereafter existing on the property of the
Landowner | ocated outside of said easenent strip which
by falling mght interfere with or endanger said
line(s), together wth the right, permssion and
authority to enter in a reasonable nanner upon the
property of the Landowner adjacent to said easenent
strip for such purpose.

" Ws. Stat. § 32.06(2)(a) provides: "The condemmor shal
cause at least one . . . appraisal to be nmade of the property
proposed to be acquired."
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of the property. Rolling concluded that the property's
apprai sed val ue before the easements was $130,000.% Wth regard

to the effects of the easenments, Rolling wote:

W believe there will be an inmmediate negative
effect on residential appeal. Over one half of the
property will be under easenent. The [property] wll
have major transmssion lines along two of its three
si des. The transmssion lines will be wthin 60
[feet] of the house. A substantial part of the
| andscaping will have been |ost. Qur before analysis

suggested a property which was already in transition
frominproved residential use to vacant industrial | ot
use. We believe the installation of the transm ssion
line pole and the lines thenselves brings this
property to the tipping point from residential appeal
toward light industrial appeal. It is nmore likely
that the next buyer of this property wll be an
i ndustrial developer rather than a residential user.
W conclude that the residential inprovenents are
rendered totally obsolete. Hi ghest and best use
changes from inproved residential to vacant industrial
| and.

Consequently, Rolling concluded that the Wller property's
apprai sed value after the easenents was $55,500—a |oss of
$74,500, or nearly 57 percent loss in value. Rolling allotted
an additional $7,500 to denolish the residential inprovenents.
121 The Wallers retained their own appraisers, Arthur
Sullivan and Kurt Kielisch of Appraisal Goup One (Goup One).
G oup One concluded that the before-easenent value of the

property was $132,000, very simlar to Rolling s before-easenent

8 O the $130,000 before-easenent appr ai sal , Rol | i ng
allocated $75,500 to value of the land and $54,500 to val ue of
t he i nprovenents.
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apprai sed val ue. However, G oup One cane to a very different
conclusion on the after-easenent value of the Waller property.
22 In determning the after-easenent value, Goup One
considered the property wuse for industrial and residential
pur poses. In light of the neighboring industrial |and uses,
G oup One considered the Waller property to have its highest and
best use as "vacant for industrial purposes.” However, G oup
One noted that the property's triangular shape and small size
"negatively inpact[ed] its desirability as an industrial site at
this tinme." Thus, Goup One concluded that the current
i nprovenents "contribute significant value to its ongoing use as
a residential property, despite the changing |land use and city
expansion surrounding it." In either case, following the
encunbrance of the property by two 45-foot-w de easenents, the
property's use would be restricted further for either industrial
or residential purposes.® Altogether, Goup One estimted that
the easenents would cover approximately 0.8 acres of land and
would produce in that area a 100 percent 1loss in value.

Consequently, G oup One concl uded that:

Ganting [the two easenents to ATC] reduces the
property owner's right to enjoy their property and
utilize it to its fullest use. Due to the restricted
use of the property and the giving up of the right to
control the easenent area, it is concluded that the

®In particular, Group One pointed to restrictions on owner
usage in the easenent area (i.e., inability to build structures,
store certain wares, plant trees or shrubs). Furthernore, the
property's size and shape limtations, while already creating
devel opnent limtations, would be further restricted for either
i ndustrial or residential users.

10
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easenent area represents a 100% | oss of property val ue
to the property owner.

Thus, Group One estimated the after-easenent value of the tota
property to be only $15,500—+esulting in a loss of $116,500, or
88 percent of the before easenment val ue.

123 Kurt Kielisch later supplenented Goup One's initia

appr ai sal , stating his opinion that the Waller property
"suffered substantial[ly] inpaired economc viability as a
result of the taking of the transm ssion |ine easenent.” M.
Kielisch based his opinion, in part, on the follow ng: ATC s

jurisdictional offer indicated a value of $30,500 for the
property, reflecting a loss of value of nore than 76 percent;
the easenent area covered nore than half of +the property;
"public perceptions of the dangers of electric magnetic fields";
the appearance and proximty of the high-voltage transm ssion
lines; the highest and best use of the property after the taking
woul d be vacant industrial; and the inability of the parcel to
be utilized for industrial purposes in the absence of nunici pal
sewer and water.

24 After the Rolling and G oup One appraisals, ATC nade
several offers to the Wllers. See Ws. Stat. § 32.06(2a)
(requiring the condemor, before making a jurisdictional offer
to negotiate personally with a property owner). Initially, on
Cct ober 8, 2007, ATC offered to acquire only the easenents for
$49,000. The Wallers rejected that offer. Next, ATCraised its
offer for only the easenents to $84,600, which the Wallers also

rej ect ed. Later, on March 14, 2008, after receiving the G oup

11
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One appraisal, ATC again raised its offer for the easenents to
$99,500. In the alternative, ATC offered to purchase the entire
Waller property for $132,000, provided the Wallers waived the
right to any relocation benefits. The Wallers rejected that
of fer as well.

125 Finally, on March 20, 2008, ATC nmade a jurisdictiona
offer to the Wallers of $99,500 for only the two easenents. The
VWal lers rejected the jurisdictional offer.

B. The First CGrcuit Court Decision: The Wallers
Ri ght -t o- Take Action and the Just Conpensati on Proceedi ng
Initiated by ATC

126 On April 25, 2008, the Wallers filed a right-to-take
action under Ws. Stat. 8§ 32.06(5). The Wallers did not
challenge ATC s right to take the -easenents. They argued
instead that because the proposed easenents would cover nore
than half of their property and render their residential
i nprovenents totally obsolete, they would be left wth an
unecononm ¢ remmant under § 32.06(3m). In short, the Wallers did
not argue that the ATC was taking too nmuch, but that ATC was
trying to get away wth taking too little. The Wallers
conplaint clainmed that "the proposed acquisition by ATC conpels
a total acquisition wth a guarantee of attendant relocation
benefits pursuant to . . . Ws. Stat. § 32.19." Then, raising
the stakes, the Wallers asked the circuit court to prohibit the
proposed acquisition of +the easenents wuntil ATC agreed to

acquire the entire property and provide rel ocation benefits.

12
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127 Four days after the Wallers filed their right-to-take
action, ATC filed a verified petition for condemati on
proceedi ngs, pursuant to Ws. Stat. § 32.06(7).!° ATC asked the
circuit court for hearings before the Walworth County
Condemmation Conm ssion (the Conmssion) to determne just
conpensation for the taking of the easenents.'* At the same
time, ATC petitioned the circuit court for inmediate possession
of the easenents pursuant to Ws. Stat. 8 32.12(1). The circuit
court, Robert  J. Kennedy, Judge, granted the petitions,
assigning the case to the Comm ssion and allowing ATC to take
i medi at e possession without a hearing.!?

128 The Commission held a hearing on June 11, 2008, on
val uation questions to determne an award. Utimately, the

Conmmi ssion concluded that the fair nmarket value of the Wller

10 2008GF78, Walworth County, Consolidated Court Autonated
Program ( CCAP). Initially, the Wallers' right-to-take action
was consolidated wth the two petitions of ATC on just
conpensati on and i nmedi ate possessi on.

1. ATC's petition for condemation proceedings and the
subsequent award of just conpensation becane the subject of
appeal by the Wallers. Utimately, the Wallers' appeal of the
Comm ssion's award becanme 2008CVv955, the valuation case. The
appeals of the right-to-take action and the relocation benefits
case inplicate the valuation case; however, neither party has
appealed the jury verdict in the valuation case, where the jury
determ ned that the value of the Waller property was $38, 000.

12 shortly after ATC filed its petition for condemation
proceedi ngs and to take imredi ate possession, the Wallers noved
the circuit court for an expedited hearing on their right-to-
take action and for a tenporary injunction preventing ATC from
proceeding on their petitions. The circuit court rejected the
Wal l ers' notion, concluding that there was no reason to prevent
ATC from obt ai ni ng i mredi at e possessi on of the easenents.

13
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property before the taking of the easements was $130, 000, that
the value was reduced to $40,000 after the taking, and that the
Wallers should be awarded $90, 000. The Wallers ultimtely
accepted this amount from ATC in January 2009 but appealed the
Conmi ssion's award to the circuit court.

29 The «circuit court, again presided over by Judge
Kennedy, dism ssed the Wallers' right-to-take action on Novenber
8, 2008, five nonths after the Commssion finished its
val uati on. The <circuit court concluded that an uneconomc
remmant claim should be decided in a valuation proceeding, not
in a right-to-take action. The Wallers appealed the dism ssal
of their conplaint.

C. Waller |I: The First Appeal

130 The sole issue before the court of appeals was
"whet her the question of the existence of an uneconom c remant
is properly raised in an action under Ws. Stat. § 32.06(5)."
Waller I, 322 Ws. 2d 255, f10.

131 The Wallers argued that Ws. Stat. 8 32.06(5) provides
the only opportunity for a property owner to challenge a taking
on the ground that it was inconplete because it left an
uneconom c remant. Id., 913. The court of appeals found this
argument persuasive in light of the plain |anguage of § 32.06(5)
(allowing for <challenges for any reason other than just
conpensation), as well as the statutory schene. Id., f913-16.
Al t hough conceding that "an uneconom c remnant seens to require
valuation,” the court of appeals reasoned that "before
conpensation can be set, there nust be a determ nation of what

14



No. 2012AP805 & 2012AP840

is being taken." Id., 1913-14. The uneconom c remant
determnation in 8§ 32.06(5) "permts the court and the
[ condemmation] commssion to 'devote full attention' to the
cruci al issue of just conpensation 'wthout having the
del i beration defl ect ed into consideration of col l ateral
procedural matters.'" I1d., 914 (quoting Rademann v. DOI, 2002
W App 59, 138, 252 Ws. 2d 191, 642 N W2d 600). I n other

words, the property owner nust know the "scope of the
acqui sition before the question of conpensation is negotiated."
Id.

132 The court of appeals also held that a property owner
asserting the existence of an uneconomc remant after a taking
"must have the right to contest a condemation that does not
acknow edge an unecononic remant." 1d., 915. The claim of an
uneconom ¢ remant, the court of appeals posited, "is not a
meani ngl ess exercise swallowed up in the conpensation process,"”

but a property owner's assertion to protect his or her rights.

133 Therefore, the court of appeals remanded the case to
the circuit court, directing it to reinstate the Wallers' right-
to-take claim and to determ ne whether ATC s taking created an
uneconom ¢ renmmant. "If so," the court of appeals concluded,
"ATC is required, wunder [Ws. Stat.] 8§ 32.06(3n), to nake a
concurrent offer for the remant and to provide relocation
benefits . . . directed by Ws. Stat. § 32.19." Id., 117.

D. Post-VWaller I: The Valuation Trial and
Second Decision on the Wallers' Uneconom ¢ Rermmant Cl ai m

15
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134 After remand, the circuit court, wth Judge John R
Race presiding over both the right-to-take and val uation cases,
chose to postpone a hearing on the uneconomc remant claim
until after the jury's verdict in the valuation appeal .

35 The circuit court conducted a three-day jury trial on
the Wallers' appeal of the Commssion's award of just
conpensation. The jury concluded the before taking value of the
property at $132,000 and an after taking value at $38,000. The
resulting just conpensation award was $94, 000, which the Wallers
di d not appeal .

136 After the wvaluation jury trial, the circuit court
i ncorporated both the record and the verdict fromthe jury trial
into the recently reinstated right-to-take action by the
Wal | ers. The circuit court found that the Wallers resided in
their house for approximately one year after ATC took the
easenents; that people could still reside in the Waller house;
that the property was of sufficient size to allow for neaningful
use; and that the property and inprovenents had substantial
value after the taking. Therefore, the circuit court ruled
that, as a matter of law, the property after the taking of the

easenents was not an unecononi c remnant.

13 The Wallers petitioned the court of appeals for a wit of
mandanus, arguing that the order of determ nation chosen by the
circuit court violated the court of appeals mandate in Waller v.
Anerican Transmi ssion Co., LLC, 2009 W App 172, 322
Ws. 2d 255, 776 N.W2d 612 (Waller 1). The court of appeals
denied the petition, concluding that the circuit court did not
violate a plain legal duty mandated in Waller |

16
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137 The circuit court dismssed the Wallers' conplaint and
the Wall ers appeal ed.
E. Waller I1: The Second Appeal
138 Once again, the court of appeals reversed the circuit
court. VWaller 11, 334 Ws. 2d 740. The court of appeals held

t hat

when a property owner properly raises the issue of
whether he or she wll be left with an uneconomc
remmant pursuant to Ws. Stat. 8 32.06(3m, a circuit
court must first hold an evidentiary hearing under
§ 32.06(5) to determne whether the renaining parcel
IS an uneconomc remant. A fact finder my not
determ ne just conpensation until the circuit court
has resolved the full scope of the taking.

ld., 2.

139 As it did previously in Waller I, the court of appeals
acknowl edged the difficulty of separating the question of the
exi stence of an uneconom c remant and the question of value of
the remant. 1d., 114. However, determ ning the existence of
an uneconomc remant is "not just a question of value—a
circuit court nust also determ ne whether the property is 'of
substantially inpaired econonmc viability."" 1d. (quoting Ws.
Stat. § 32.06(3m). The court of appeals concluded that the
circuit court failed to address whether the Waller property was
"substantially inpaired" as to its economc viability. Id.
Significantly, the court of appeals stated that "the inquiry
does not end once the dollar value of the remaining property is

determned—a circuit court is also expected to exam ne whether

17
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the partial taking 'substantially inpaired [the] economc
viability' of the property.” Id., 915 (alteration in original).

40 Thus, the court of appeals reversed and renanded to
the circuit court for a hearing consistent wth its decision.
Id., 117. Also, the court of appeals ruled that "[i]f the
circuit court finds that the Wallers' property is an uneconomc
remmant, the jury's just conpensation verdict is vacated." |1d.

F. Post-Waller Il: The Third Decision on the Wallers'

Uneconom ¢ Remmant C aimand Litigation Costs

41 Followi ng the second remand from the court of appeals,
the circuit court, Judge Janes L. Carlson now presiding, held a
two-day trial in the right-to-take case on whether an uneconom c
remmant existed. The trial was held in Novenber 2011. For the
nmost part, the same wtnesses who testified in the valuation
trial testified at the right-to-take trial, and the testinony
was | argely the sane.

42 At the conclusion of this trial, Judge Carlson ruled
that the taking did indeed |eave the Wallers with an uneconom c
remant . The circuit court found that the property suffered
"substantially inpaired economc viability" because: (1) the
jurisdictional offer of $99,500 set damages to the property at
76 percent of the agreed upon $130,000 pre-taking value; (2)
both appraisers agreed that the taking nade the value of the
residential inprovenents obsolete because the highest and best
use after taking was vacant industrial land; (3) after the
activation of both transmssion |line, the Willers experienced
regular electronic interference that pronpted concern for
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thenmsel ves, their famly, and potential buyers; and (4) the
r emoval of shrubbery and trees W thin t he easenent
"substantially reduced the attractiveness of the site" and
elimnated a sound barrier between the hone and Interstate 43.

143 The circuit court entered final judgnent for the
Wal l ers, inposing an additional $47,509.72 on ATC to acquire the
entire Waller property and ordering the Wallers to quitclaimthe
property to ATC. ATC appeal ed the judgnent.

144 After an additional two-day hearing, the circuit court
awarded the Wallers $211,261.74 in litigation expenses. The
court found that ATC conditioned the purchase of all the
VWl |l ers' property on whether the Wallers waived any right to
rel ocati on expenses. On the basis of this finding, the court
determned that ATC failed to negotiate in good faith. The
court also ruled that, when a condemor fails to "resolve the

i ssue of the uneconom c remant prior to [making the

jurisdictional offer],"” the cost of litigation shifts to the
condemnor . The circuit court determned that both scenarios
applied in this case. ATC challenges the award of litigation

costs in this appeal.
G The Rel ocation Benefits Case
145 On Decenber 18, 2008, the Wallers filed a claim wth
ATC for relocation benefits, which ATC deni ed. On August 15,
2009, the Wallers noved to a new permanent residence in the Town
of Shar on in Wal wor t h County—after t he hi gh-vol t age

transm ssion lines had been installed and fully charged.
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146 On April 30, 2010, the Wallers filed a conplaint with
the circuit court claimng the right to recover relocation
costs. The circuit court, Judge Carlson presiding, held a one-
day trial on the issue on January 25, 2012.

147 During the trial, Scott Wller testified that the
decision to nove resulted from ATC s jurisdictional offer of
$99,500 and the report of ATC s appraiser, Rolling, that the
easenents destroyed the value of the residential inprovenents on
the land. Waller testified further that he and his wfe started
| ooking for a new hone in February 2008—a nonth before the
jurisdictional offer—and nmade an offer to purchase their Town
of Sharon property the follow ng Novenber. !

148 Jack Sanderson, a relocation specialist wth the
W sconsin Departnment of Conmerce, also testified. Sander son
eval uated the Wallers' claimfor relocation benefits. He opined
that the Wallers were displaced persons because "their honme was
no |onger safe, decent or sanitary," and that it had "been
degraded to an industrial lot." However, Sanderson admtted
that he relied on "common sense" and a dictionary definition of
"decent" and not on any definition in the admnistrative code.

149 At the conclusion of the trial, the circuit court
ruled that the Wallers were displaced persons under Ws. Stat

8§ 32.19(2)(e)l.a. and entitled to relocation benefits. The

4 On cross-exanination, Scott Waller testified that he had
considered noving to a new hone even before he l|learned of the
transm ssion |ine upgrade and expansion, based on a desire for
| arger property and nore buil ding space.
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court found that the Willers sustained $26,350 in costs
associated wth the acquisition of relocation property and
entered judgnment in that amount.?®®

50 ATC appealed the right-to-take and relocation cases
and petitioned this court to bypass the court of appeals. The
court granted the petition on January 14, 2013.

1. STANDARD OF REVI EW

51 In this case, the court nmust interpret various
provisions of Ws. Stat. ch. 32's condemmation procedure.
Statutory interpretation is a question of law that this court

reviews de novo. Weborg v. Jenny, 2012 W 67, 9141, 341

Ws. 2d 668, 816 N.W2d 191 (citations omtted).

52 The court also is asked to apply statutory provisions
on condemmation to certain facts. The application of a statute
to the facts of the case is a question of law that we review de

novo. War ehouse 11, LLC v. DOrI, 2006 W 62, 94, 291 Ws. 2d 80,

715 N.W2d 213 (citing State v. Reed, 2005 W 53, 9113, 280

Ws. 2d 68, 695 N.W2d 315). As wusual, the court benefits from
the analyses of the circuit court and court of appeals. Id.

(citing State v. Cole, 2003 W 59, ¢912, 262 Ws. 2d 167, 663

N. W2d 700). "Findings of fact shall not be set aside unless

clearly erroneous, and due regard shall be given to the

15 Wsconsin Stat. § 32.19(4)(a) capped relocation benefit
costs for the Wallers at a maxi mum of $25,000, but the circuit
court also permtted an additional $1,350 for the cost of
nmovi ng, pursuant to then-Ws. Admin. Code § COWM 202. 54.
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opportunity of the trial court to judge the credibility of the
witnesses." Ws. Stat. § 805.17(2).
[11. DI SCUSSI ON

153 Before we address the argunents of counsel, we think

it is useful to summari ze the condemati on process in Wsconsin.
A. Statutory Overview of the Ws. Stat. ch. 32
Condemat i on Process

154 The Fifth Anmendnent to the United States Constitution
provides, in pertinent part: "[Nor shall private property be
taken for public use, wthout just conpensation.” U S. Const.
anend. V. The Takings Clause of the Fifth Anmendnent is applied

to the states through the Fourteenth Anmendnent. Stop the Beach

Renouri shnent, Inc. v. Fla. Dep't of Envtl. Prot., US|

130 S.Ct. 2592, 2597, 177 L.Ed. 2d 184 (2010): Chi., Burlington

& Quincy RR Co. v. Chi., 166 U. S 226, 239 (1897). Article I,

Section 13 of the Wsconsin Constitution provides, "The property
of no person shall be taken for public use wthout just
conpensation therefor." Ws. Const. art. |, 8§ 13.

155 A "taking"—er condemation—ef private property for
public use requires the award of just conpensation under both

the United States and Wsconsin constitutions. E-L Enters. .

M | waukee Metro. Sewage Dist., 2010 W 58, 921, 326 Ws. 2d 82,

785 N.W2d 409 (citing Zinn v. State, 112 Ws. 2d 417, 424, 334

N.W2d 67 (1983); Howell Plaza, Inc. v. State H ghway Commi n, 92

Ws. 2d 74, 80, 284 N.W2d 887 (1979)).
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56 As a general rule,?®®

condemation powers in Wsconsin
are set out in Ws. Stat. ch. 32, "Emnent Domain." Condemnors
are divided into two categories depending on the purpose for
which they seek to acquire property. Each category follows a
separate procedural track, although the two tracks share mnmany
common procedures.

157 Condemors wuse Ws. Stat. § 32.05, known as the
"qui ck-take" statute,!’ for condeming property related to sewer
and transportation projects. O her condemmors utilize Ws.
Stat. 8§ 32.06, the "slowtake" statute, which is the "catch-all"
for condemations not covered by 8§ 32.05.

158 Wsconsin's condemati on procedur es under went

significant revisions in 1959. Ch. 639, Laws of 1959; Fal kner
v. N States Power Co., 75 Ws. 2d 116, 120, 248 N W2d 885

(1977). Based on the legislative revisions,

[i]t is apparent that the legislature intended to

create two independent proceedings relating to
["catch-all"] condemati on, an owner's action in
circuit court wunder sec. 32.06(5), Stats., and the

condemmati on proceeding before a judge under sec.
32.06(7). Fromsec. 32.06(5) it is clear that the two
proceedi ngs may go on sinultaneously.

16 Exceptions to the general powers and procedures in Ws.
Stat. ch. 32 are Ws. Stat. 8§ 157.50 (condemation powers
established for nunicipalities to acquire land for nunicipa
ceneteries) and Ws. Stat. ch. 197 (acquisition of public
utilities by municipal utilities).

7 "Quick-take proceedings are intended to pernmt the
i medi ate transfer of possession and title to condemors while
protecting the rights of [|andowners.™ 27 Am Jur. 2d Em nent
Donmai n § 687 (2004) (footnote omitted).
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Fal kner, 75 Ws. 2d at 120.
1. Who May Condemm, Negoti ation Between the Parti es,
and the Jurisdictional Ofer

159 Wsconsin Stat. 8§ 32.02 enunerates entities that have
the power to condemm private property. The list includes public
utilities such as ATC. See Ws. Stat. § 32.02(5)(b). UWilities
use the condemmation procedures outlined in Ws. Stat. 8§ 32.06

160 Most condemmations under Ws. Stat. 8§ 32.06 require a
determnation of the "necessity of taking." Ws. Stat.
8§ 32.06(1). For exanple, wutilities secure a certificate of
public convenience and necessity, Ws. Stat. 8§ 32.07(1), under

Ws. Stat. 8§ 196.491(3). See also Indus. Energy Gp. v. Pub.

Serv. Commin, 2012 W 89, 9126-38, 342 Ws. 2d 576, 819

N. W2d 240 (describing the process of obtaining a certificate of
publ i c conveni ence and necessity).

61 After making a determ nation of what it needs to take,
a condemmor "shall attenpt to negotiate personally” wth the
condemmee (the property owner) for purchase of the property
"sought to be taken." Ws. Stat. § 32.06(2a). The condemnor
must "cause at least one . . . appraisal to be nmade of the
property to be acquired" before the negotiations comrence, and
the condemmee may also obtain an appraisal "of all property

proposed to be acquired.” Ws. Stat. 8 32.06(2)(a)—(b).
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62 |If the negotiations are unsuccessful,!® the condemor
"shall make and serve" a jurisdictional offer to purchase the
property sought. Ws. Stat. § 32.06(3). The contents of a
jurisdictional offer are set out in Ws. Stat. 8 32.05(3). They
include a description of the property and "the interest therein
sought to be taken," the proposed date of occupancy, and "the
anount of conpensation offered,” including such additional itens
as relocation benefits. Ws. Stat. 8§ 32.05(3).

163 Imrediately following the provision relating to the
jurisdictional of fer in Ws. St at. 8§ 32.06(3) iIs the

definitional provision on "uneconomc remant." It reads:

In this section, "uneconom c remmant" neans the
property remaining after a partial taking of property,
if the property remaining is of such size, shape or
condition as to be of little value or of substantially

i mpaired economic viability. If acquisition of only
part of a property would leave its owner wth an
uneconom c remmant, the condemmor shall offer to

acquire the remant concurrently and may acquire it by
purchase or by condemation if the owner consents.?®

8 1f the negotiations are successful, the condemmor mnust

file two docunents: a record of the conveyance itself and the
certificate of conpensation, indicating the identity of persons
having an interest of record in the property, the property's
| egal description, the nature of the interest acquired and the
conpensati on provided. Kurylo v. Ws. Elec. Power Co., 2000 W
App 102, 910, 235 Ws. 2d 166, 612 N W2d 380 (quoting Ws.
Stat. § 32.06(2a)).

For a general discussion of negotiations in em nent domain
pr oceedi ngs, see Ross F. Pl aet zer, Coment , Statutory
Restrictions on the Exercise of Emnent Domain in Wsconsin:
Dual Requirenents of Prior Negotiation and Provision of
Negotiating Materials, 63 Marq. L. Rev. 489 (1980).

19 Except for a different title to the subsection, Ws.
Stat. 8 32.05(3m contains an identical version of this statute.
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Ws. Stat. § 32.06(3m.

164 |If t he property owner fails to accept t he
jurisdictional offer wthin the tinme specified in the statute,
t he condemmor may petition the circuit court in the county where
the property 1is Jlocated to have the county condemation
comm ssion determne the just conpensation for the property
sought to be taken. Ws. Stat. 88 32.06(6)—(7), 32.08(5). | f
the court finds that the condemmor is entitled to condem any
portion of the property, it "inmediately shall assign the matter
to the chairperson of the county condemmation conm ssioners" to
hold a hearing to determne just conpensation. Ws. Stat.
88 32.06(7), 32.08(6)(a).

2. The Just Conpensation Proceedi ng and Appeal

65 The county condemation conm ssion holds a hearing to
ascertain just conpensation for the taking of the condemee's
property. Ws. Stat. 88 32.06(8), 32.08(5). Upon determ ni ng
just conpensation, the comm ssion files a sworn voucher for the
conpensation with the circuit court; if the court approves the
voucher, the condemmor pays the just conpensation to the
condemmee. Ws. Stat. 88 32.06(8), 32.08(6)(b). Ei ther party
may appeal the comm ssion's award to the circuit court within 60
days of the filing of the commssion's award. Ws. Stat.
8§ 32.06(10). Parties may appeal only on issues related to the
anount of just conpensation and questions of title, "and it
shall have precedence over all actions not then on trial." 1d.
The appeal proceeds as a jury trial unless both parties agree
otherwse. |1d.
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3. R ght-to-Take Proceedi ngs

66 The county condemmati on comm ssion hearing provides an
opportunity for the condemmee to be heard on the question of
j ust conpensati on. However, if after the condemmor nakes the
jurisdictional offer, +the condemmee wshes to contest the
condemmor's right to take the property "for any reason other
than that the anount of conpensation offered is inadequate,” the
condermee nmmy file a separate right-to-take action with the
circuit court. Ws. Stat. 8§ 32.06(5).

167 A § 32.06(5) action "shall be the only manner" in
whi ch a condemmee may raise "any issue other than the anmount of
just conpensation"” or perfection of title for the property
described in the jurisdictional offer. Id. A right-to-take
action under 8§ 32.06(5) pr oceeds i ndependent |y from a
condemati on proceeding under 8 32.06(7) and a just conpensation
proceedi ng under 8§ 32.06(8). 1d.

168 A trial on the issues in a right-to-take action takes
precedence over all other actions in the court except those
already on trial. Ws. Stat. § 32.06(5). Nevert hel ess, the
commencenent of a right-to-take action does not "limt in any
respect” the right of a condemor to conmence condemmation
proceedi ngs under § 32.06(7). Id. Both matters may proceed
si mul taneously. Id.

169 If a court "determnes that the condemmor does not
have the right to condemm part or all of the property described

in the jurisdictional offer or there is no necessity for its
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taking," litigation expenses?®® may be awarded to the condenmmee
Ws. Stat. § 32.28(3)(b).
B. When Must a Property Oamer Raise an
Uneconom ¢ Remmant d ai n?

170 The first issue we nust consider is when a property
owner mnust raise an unecononm c remmant claimin the condemmation
pr ocess. The Wallers argue that an uneconom c remmant claim
must be made in a right-to-take proceeding, as expressed in
Waller | and Waller 11. ATC, on the other hand, asserts that
there is no action for an uneconomc remant, but if such an
action were permtted, the claim should be raised either in a
val uation proceeding before the county condemation conm ssion
or alternatively, in an inverse condemation proceeding. See
Ws. Stat. § 32.10.

71 Determ ning whether W s. St at . ch. 32 allows a
property owner to bring an uneconom c remant claim—and if so,
when—+equires this court to interpret statutes. "The purpose
of statutory interpretation is to determne what the statute
means so that it may be given its full, proper, and intended

effect.” Heritage Farns, Inc. v. Markel Ins. Co., 2012 W 26

126, 339 Ws. 2d 125, 810 N W2d 465 (internal brackets and

20 "litigation expenses" in Ws. Stat. § 32.28(3)(b) neans
"the sum of costs, disbursenents and expenses, i ncl udi ng
reasonabl e attorney, appraisal and engineering fees necessary to
prepare for or participate in actual or anticipated proceedi ngs

before the county condemation conm sSioners, board of
assessnment or any court under this chapter.” Ws. Stat.
§ 32.28(1).
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citation omtted). Statutory interpretation "begins with the

| anguage of the statute.” State ex rel. Kalal v. Crcuit Court

for Dane Cnty., 2004 W 58, 945, 271 Ws. 2d 633, 681 N.W2d 110

(internal quotation marks omtted). Courts give statutory
| anguage its common, ordinary neaning. Id. Statutory |anguage
is interpreted in the context in which it is wused, not in
isolation but as part of a whole. Id., Y46. W nust construe
statutory |anguage reasonably, so as to avoid absurd results.
Id. Legislative history may be relevant to confirm a statute's
plain nmeaning. 1d., {51.

72 Rules of construction for em nent domain statutes al so

guide our interpretation of Ws. Stat. ch. 32. "Because the
power of enm nent domai n under W s. St at . ch. 32 IS
extraordi nary, we strictly construe t he condemmor' s
power . . . while liberally construing provisions favoring the
| andowner, including available renedies and conpensation." TFJ

Nom nee Trust v. DOT, 2001 W App 116, 910, 244 Ws. 2d 242, 629

N.W2d 57 (citing Mesen v. DOI, 226 Ws. 2d 298, 305, 594

N.W2d 821 (Ct. App. 1999)); see also Gty of Janesville v. CC

Mdwest, Inc., 2007 W 93, 9101 n.11, 302 Ws. 2d 599, 734

N.W2d 428 (Prosser, J., dissenting); Aero Auto Parts, Inc. v.

DOT, 78 Ws. 2d 235, 241, 253 N.W2d 896 (1977).

173 The uneconom c remmant st at ut e, Ws. St at .
8§ 32.06(3n), becane law nore than 35 years ago. 8 5, ch. 440,
Laws of 1977. The legislation was the product of the
| egislature's Special Commttee on Emnent Domain (Specia
Committee), under the auspices of the Wsconsin Legislative
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Council. Summary of Proceedi ngs, Spec. Comm on Em nent Donai n,
Ws. Leg. Council, Mdison, Ws. (Sept. 9, 1977) [hereinafter
Spec. Comm Summary of Proceedi ngs].

174 At the Septenber 9, 1977, proceeding of the Special
Commttee, nenbers considered separate draft legislation on
various topics that would eventually lead to several bills,
i ncluding 1977 Assenbly Bill 1077, enacted as Chapter 440 of the
Laws of 1977. See ch. 440, Laws of 1977, Ws. Leg. Council Rep.

No. 28 to the 1977 Legislature, Legislation Relating to Em nent

Domain, at 3-4, Ws. Leg. Council, Madison, Ws. (1977)
[ hereinafter Rep. No. 28]. One of the pieces of draft

| egislation discussed at the Septenber 9 proceeding addressed

"uneconom ¢ remant, " creating t he current W s. St at .
8§ 32.06(3m. The summary of proceedings indicates that the
draft legislation would "allow] condemor s to acquire

uneconom ¢ remants" and that the draft was based on Section 208
of the Uniform Em nent Donmain Code. Spec. Comm Summary of
Proceedi ngs at 5.2

175 The National Conference of Conm ssioners on Uniform
State Laws approved the Mdel Enmnent Domain Code in 1974.
Model Em nent Domain Code, Prefatory Note, 13 U L.A 3 (2002).
Section 208, titled "Ofer to Acquire Uneconom ¢ Remnant," reads

as foll ows:

21 The National Conference of Conmi ssioners on Uniform State
Laws officially changed the Uniform Emnent Domain Code to a
Model Act in 1984. Model Emi nent Domain Code, 13 U L. A 1
(2002).
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(a) If the acquisition of only part of a
property would leave its owner wth an uneconomc
remmant, the condemmor shall offer to acquire the
remmant concurrently and may acquire it by purchase or
by condemation if the owner consents.

(b) "Uneconomic remant” as used in this section
means a remainder followng a partial taking of
property, of such size, shape, or condition as to be

of little value or that gives rise to a substantial
risk that the condemmor wll be required to pay in
conpensati on for t he part t aken an anount

substantially equivalent to the anobunt that would be
required to be paid if it and the renmi nder were taken
as a whol e.

Model Em nent Domain Code § 208, 13 U L.A 22-23 (2002)

(enphasi s added). The Special Conmttee replaced the above
enphasi zed | anguage with the nore succinct phrase "substantially
inpaired economc viability." Spec. Comm Summary  of
Proceedi ngs at 5.

176 The Comrent to subsection (b) of 8§ 208 of the Model
Em nent Domain Code lists several exanples of "physical" or
"financial" remants after partial takings that would qualify as

unecononi ¢ remants:

Remmants that are totally "landlocked" so that no
physi cal use of the property is practicable; remants
reduced below mninmum zoning area requirenents where
there is no reasonable possibility of a zoning change;
remmants in such physical condition as to preclude
economcally practicable use for any plausible
application; and remants that are of significant
potential value only to one or a few persons (e.g.,
adj oi ni ng | andowners).

31



No. 2012AP805 & 2012AP840

Model Emnent Domain Code 8§ 208 cnt., 13 U L.A 23 (2002)
(citations onmtted).?

177 ATC asserts that this legislative history confirns
that the decision to acquire an uneconomc remant should be
determ ned by the condemmor, and thus, property owners do not
have a cause of action for an uneconom c remant. I n our view,
the legislative history does not support this theory. On the
contrary, the legislative history shows that condemors were
given authority to acquire uneconomc remants, not sole
authority to determ ne whet her an uneconom c remnant exi sts. | f
a condemmor fails to acknow edge the existence of an uneconom c
remmant by describing it and including an offer for it in the
jurisdictional offer—eoncurrent with its offer for a taking of
ot her property—the condemmee nust have sone recourse to assert

and prove the uneconom c remant claim

22 The various exanples of uneconomic remmants in the
Comrent to 8 208 indicate that |andl ocked parcels are but one of
many possi bl e uneconom ¢ remants. In their brief, ATC inplies
that | andl ocked parcels resulting from partial takings were the
i npetus behind the wording substitution "substantially inpaired
economic viability." W do not agree.

The Summary of Proceedings for the Septenber 9, 1977,
meeting of the Special Commttee records a single spectator "who
referred to a remmant of 30 acres to which there was no access.”
Summary of Proceedings, Spec. Comm on Em nent Donmain, at 5,
Ws. Leg. Council, Mdison, Ws. (Sept. 9, 1977). The spectator
asserted that this type of property should al so be taken. Id.
VWile the Summary of Proceedings then shows the committee
amended the draft legislation to include the phrase "or of
substantially inpaired economc viability," we do not agree wth
ATC s conclusion that the anendnent was in reaction to the
cooments of the spectator in particular, or to |andlocked
remmants in general
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178 A Wsconsin Legislative Council report on the Speci al
Commttee's work bears this out. The report states that, wth
regard to the uneconomic remmant proposal, "[the [|egislation]

provi des |andowers with a neans of disposing of portions of

their property which would be substantially reduced in val ue by

a condemmation project." Rep. No. 28 at 4 (enphasis added).?

179 A logical argunent can be mde that +the county
condemation commssion is the place to consider conpensation
for an wuneconomic remant if the existence of an uneconomc
remmant has been acknow edged by the condemmor and the condemmor
has included an offer to acquire the uneconom c remant as part
of the jurisdictional offer. But ATC s position is that the
condemmor alone decides whether to recognize an wunecononic
remmant and that the parties sinply fight over the anount of
conpensation before the county condemation comm ssion. e
di sagree with that anal ysis.

180 Having recogni zed a property owner's right to bring an
uneconom ¢ remant claim we turn to the question of when in the
condemati on process a property owner should bring that claim

181 We look first to Ws. Stat. 8§ 32.06(3nm) to see if it

yi el ds any direction or clues:

22 The Comment to § 208 of the Mdel Eninent Donmain Code
al so provides foundation for the assertion of a claim by the
owner of an alleged uneconomc remant: "[I]f the owner 1is
prepared to sell, but is not willing to agree to the anount of
conpensation offered, this section authorizes the parties to
agree to its acquisition by condemmation proceedings, so that
the conpensation may be ascertained by the trier of fact.” 13
UL A 23, 8 208 cnt. (2002).
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Definition. In this section, "uneconom ¢
remnant” neans the property remaining after a parti al
taking of property, if the property remaining is of
such size, shape or condition as to be of little val ue
or of substantially inpaired economc viability. | f
acquisition of only part of a property would |eave its
owner wth an uneconomc remant, the condemmor shall
offer to acquire the remant concurrently and nmay
acquire it by purchase or by condemation if the owner
consents.

82 The key phrase in this subsection is "the condemmor
shall offer to acquire,” and the key word is "concurrently.” |If
the parties have agreed that there is an uneconom c remant,
that the condemmor wll acquire it, and that the anount of
conpensation offered is acceptable, there is no dispute. \ere
there is a dispute, the nature of the dispute is exposed in the
jurisdictional offer. If the condemmor nmakes an offer to
acquire the wuneconomc remant as well as an offer on the
property sought, the condemmor is conceding that an uneconom c
remmant exists, and the dispute is confined to the anount of
conpensat i on. If the condemmor fails to include an offer to
acquire the uneconomc remant in the jurisdictional offer, it
is disputing that an uneconom c remant exists, and the property
owner mnmust have a place to raise the issue.

183 Wsconsin Stat. 8§ 32.06(5), the right-to-take statute,
reads in part: "When an owner desires to contest the right of
the condemor to condemm the property described in the

jurisdictional offer for any reason other than that the anount

of conpensati on of fered IS i nadequat e, such owner
may . . . comrence an action in the circuit court . . . namng
t he condemmor as defendant." (Enphasis added.) Subsection (5)
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continues: "Such an action shall be the only manner in which any

i ssue other than the anobunt of just conpensation or other than

proceedings to perfect title . . . may be raised pertaining to

the condemmation of the property described in the jurisdictional
offer." Ws. Stat. 8§ 32.06(5) (enphasis added).

184 |If subsection (5) contained only the first sentence
quoted above, there mght be reason to resist including an
uneconomic remant claim in a right-to-take action. But the

second sentence refers to any issue,” and when the
jurisdictional offer fails to include an offer to acquire the
al | eged uneconomic remmant, it creates an "issue other than the
amount of just conpensation."?*

185 Asking the county condemmation comm ssion to order the
condemmor to acquire property beyond what the condemor has
sought to take in the jurisdictional offer and beyond what the
circuit court has already approved is asking the commssion to
exceed its statutory authority. Moreover, if the commssion did
not exceed its statutory authority, the condemmee arguably woul d
not be able to appeal the uneconom c remmant issue because of
the statutory limt on issues that my be appeal ed. See Ws.
Stat. § 32.06(10).

186 The amcus brief filed by the Wsconsin Uilities

Associ ation remarks that:

24 The "any issue" |anguage quoted above was part of the
Wsconsin Statutes before the enactnent of the "uneconomc
remant” provision in 1978. See Ws. Stat. § 32.06(5) (1975-
76) .

35



No. 2012AP805 & 2012AP840

There is sinmply no reason for issues concerning
uneconom c remants to ever be raised in a right-to-
take proceedi ng. Even if a |andowner brought a
challenge to a condemation under 8 32.06(5) on the
grounds that an uneconom c renmmant existed because the
condemmor took a wder right-of-way than needed, the
inquiry would be how w de an easenment was needed for
utility purposes, not whether a wder easenent
produced an uneconom c remmant.

The Wsconsin Uilities Association's hypothetical suggests that
even though the issue of "uneconomc remant” mght well conme up
in a right-to-take hearing, the parties would battle over such
gquestions as the necessity of taking so large an easenent. We
think the existence or non-existence of an "uneconom c remmant"”
would be integral to the discussion. The present case
represents the flip side of the hypothetical: the condemor,
all egedly, has so failed to account for the full inpact of its
taking of easenents on the condemmee's property that the
condemmee seeks to require the condemmor to acquire nore than
the condemmor would like to take. I f the condemmee succeeds,
the condemmor also my be required to pay the condemee
rel ocati on expenses. Surely these are "issues."

187 ATC s position is that any question about uneconom c
remmants should be decided by the county condemati on conm ssion

irrespective of whether the condemmor has acknow edged the

exi stence of an uneconom ¢ remmant.

188 The Wallers' position is that the condemor nust take

t he uneconom c remant and pay for it. Wsconsin Stat. § 32.07

is entitled "Necessity, determnation of." It reads in part:

The necessity of the taking shall be determ ned
as follows:
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(1) A certificate of public convenience and
necessity issued under s. 196.491(3) shall constitute
the determ nation of the necessity of the taking for
any |lands or interests described in the certificate.

(3) In all ot her cases, the judge shal
determ ne the necessity.

Ws. Stat. § 32.07(1) and (3).

189 We think it is unlikely that the PSC would decide on
the necessity of taking an individual uneconom c remant when it
authorizes a mmjor utility project. Thus, the task of
determ ning the existence of an unecononic remant wll fall to
the circuit court.

190 ATC argues that an uneconom c remant claim should be
brought in a condemation hearing on valuation, but this
argunment m sconstrues the inherent dispute in an unecononic
remmant case. Wil e determ ning whether an uneconom c rennant
exi sts undoubtedly is related to the total anobunt owed to a
condemmee, it is fundanentally different from a cal culation of
the fair market value of an easenent under Ws. Stat.
§ 32.09(6g). As Ws. Stat. 8§ 32.06(3m inplies, the question in
an uneconomc remant claim is the extent of the property the
condemmor has the right or obligation to acquire. I ndeed, if a
court finds that a property would become an uneconom c remnant
if the condemmor took an easenent, the condemnor m ght not have
a right to take the easenment wthout offering to purchase the
entire property. See Ws. Stat. § 32.06(3nm). Thus, an
uneconom ¢ remmant determnation is essential in deciding a
right to a partial taking |like an easenent and shoul d, whenever
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reasonably possible, precede valuation questions. See Arrowhead

Farms, Inc. v. Dodge Cnty., 21 Ws. 2d 647, 651, 124 N. W2d 631

(1963) (stating that under Ws. Stat. 8§ 32.05, procedural issues
nmust be resol ved before the matter of just conpensation).

191 Wile an wuneconom c remmant claim my, arguably, be
brought in sone cases in an inverse condemation action, such a

process is "unusual." W Va. Dep't. of Transp. v. Dodson Mbile

Hones Sales & Servs., 624 S. E.2d 468, 473 (W Va. 2005).

Further, a property owner may bring an inverse condemation
action under Wsconsin law only if the property in question "has
been occupied by a person possessing the power of condemation
and if the person has not exercised the power." Ws. Stat.

§ 32.10; Kohl beck v. Reliance Constr. Co., 2002 W App 142, 922,

256 Ws. 2d 235, 647 N W2d 277. In this case, an inverse
condemation action would be inappropriate because the Wallers
never clainmed that ATC was occupying their entire property; they
retained ownership interest in the property. Instead, the
Wal lers argue that ATC s easenent substantially inpaired the
economc viability of their property.

192 It is inportant to stress that the tw tracks—the
right-to-take action and the valuation proceeding before the
county condemnation comm ssion—ean proceed sinultaneously, and
not hi ng should stop a utility like ATC from getting easenents so
that projects can nove forward, so long as the right of
condemmation is not being directly contested. W sconsin Stat.
8 32.06(5) specifically provides that the comencenent of an
action under that section "shall not prevent a condemmor from
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filing the [condemation] petition provided for in [subsection]
(7) and proceeding thereon.” Uilities |like ATC are entitled to
an efficient, cost-effective, and tinely resolution of their
proposed taki ngs. In that vein, a notion for injunctive relief
to halt a condemation proceeding, like the one the Wllers
proposed here, is counterproductive and contrary to the intent
and spirit of the statutes.
C. Is the Waller Property an Uneconom ¢ Remmant ?

193 This brings us to the question of whether ATC s taking
of the tw easenents left the Wallers wth an wuneconomc
reemmant, that is, “"property . . . of such size, shape or
condition as to be of little value or of substantially inpaired
economc viability." Ws. Stat. § 32.06(3m. In our view, the
circuit court was correct in its determnation that the Wallers
were left with an uneconom c remant.

194 Consi derable factual findings support the trial
court's conclusion that ATC s easenents substantially inpaired
the economc viability of the Waller property.

195 The circuit court described the damage to property
value that was recognized in both appraisals and in the
jurisdictional offer. Rolling's appraisal noted nearly a 57
percent loss in value, while Goup One's appraisal determ ned
that the Waller property sustained an 88 percent |oss of val ue.

The jurisdictional offer acknow edged a 76 percent decrease in
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value from the taking. These nunbers are indicative of
substantial economic inmpairnent to the Wallers' small property.®
196 O her conclusions in both appraisals create a bleak

pi cture. Rolling's appraisal for ATC noted that the Wallers'

property will have mgjor transmssion lines along two of its
three sides; that the transmssion lines will be within 60 feet
of the house; and that substantial |andscaping will have been
lost in the easenent area. Rolling's appraisal acknow edged

that the property was already transitioning from inproved
residential use to vacant industrial use; the installation of
the transmssion line pole and the lines thenselves would tip
the property to light industrial, rendering the residential
i nprovenents "totally obsolete.”

197 The Goup One appraisal also considered the Waller

property to have its highest and best use—after the taking—as

"vacant for industrial purposes.” Goup One also noted that the
W sconsin Departnent of Transportation, in its Real Estate
Manual for contractors and |ocal governnents, indicates that

when a partial taking changes a property's highest and best use,
the change provides a basis for determning that the property
has becone an unecononmi c remant.

198 However, even for industrial purposes, Goup One noted

that the property's triangular shape and snmall size "negatively

2> The existence of an unecononmic remant will not always
turn on the percentage of |and or the percentage of value taken
by the condemmor. The existence of an uneconom ¢ renmnmant al nbst
al ways turns on the economc viability of what is left after the
t aki ng.
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inpact[ed] its desirability as an industrial site at this tine."
Furthernmore, the lack of municipal sewer and water on the
remai ning property is a detrinent to any potential industrial
buyer, and as the court of appeals in Waller Il noted, it would
cost approximately $41,000 to install the sewer and water—nore
than the $38,000 in value for the renmaining property.

199 In either case, the two 45-foot-w de easenents
restrict the property's wuse for industrial or residentia
pur poses.

100 In conjunction, the two appraisals reveal a picture of
a property so dramatically affected by the easenents that it has
limted residential and industrial use after the taking. In
addition, a reduced sound barrier between the residence and
Interstate 43 and perceived electromagnetic disturbances that
would likely rattle any potential buyer, further dimnish the
attractiveness and usability of the property. In other words
the size, shape, and condition of the Waller property is of
substantially i npai red econom c viability as ei t her a
residential or a light industrial parcel, and it is therefore an
uneconomn ¢ remant.

1101 These factual findings are not "clearly erroneous."”

See Waller 11, 334 Ws. 2d 740, 915 ("Whether the remaining

property after a partial taking has 'little value' or is 'of
substantially inpaired economc viability' is a factual question
for the circuit court to resolve.").

1102 ATC clains that the Willers' ©property is not an
uneconom ¢ remant because the Wallers could still live on the
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property with the addition of the new high-voltage transm ssion
lines and that they in fact did live on the property even after
the transmssion lines were fully energized. However, ATC
confuses habitability wth substantial econom c inpairnent.
Al though it may be objectively possible to remain on the
property and continue to live wth the new transm ssion |ines,
this does not overcone the fact that the property lost a
significant amount of its desirability and value and could no
| onger sustain its previous use as a residential property.

103 ATC argues that the property is not an uneconomc
remmant because the existence of a habitable honme negates the
possibility that the property is valueless. To support this

proposition, ATC cites Lake Oswego v. Babson, 776 P.2d 870 (Or.

. App. 1989) and Spotsylvania County v. Mneral Springs

Honeowners Ass'n, No. CL02-391, 2003 W 21904116 (VvVa. Gr. C.

July 18, 2003). However, these cases are distinguishable from
the Wallers' situation. In both cases, the court relied on
statutes or regulations that defined "uneconomc remant"” as

land with no practical value or utility. See Lake Oswego, 776

P.2d at 872-73; Mneral Springs, 2003 W 21904116 at *3

(defining wuneconomc remant as "unusable"). Thus, the
determ native question in these cases was limted to whether a
property was val uel ess. By contrast, Ws. Stat. 8§ 32.06(3m
desi gnates property as an uneconomc remant if its economc
viability has been substantially inpaired. This broader

definition allows for the conclusion that the Wallers' property
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constitutes an uneconomc remant even though it is not
val uel ess.

104 In addition, Mneral Springs and another case cited by

ATC, New Mexico ex rel. New Mexico State Hi ghway Departnent v.

United States, 665 F.2d 1023 (C. d. 1981) (per curianm), are

factually distinct from the present case in that the property
owners thensel ves objected to the conpelled takings and asserted
that their remaining properties were not wuneconom c remants.
These di stinctions are mat eri al because—unl i ke br oad
constructions favoring | andowners—eourts interpret the power of
condemmors narrowWy, especially when a taking goes beyond what

is needed for public use. TFJ Nom nee Trust, 244 Ws. 2d 242

110; Mtton v. DOI, 184 Ws. 2d 738, 748, 516 N.W2d 709 (1994)

(quoting Fal kner, 75 Ws. 2d at 139) ("[NJ o nore property can be
taken than the public use requires.").

105 Based on the factual findings, we conclude that it was
not clearly erroneous for the circuit court to conclude that
ATC s easenents have substantially inpaired the economc
viability of the Waller property and that it is an uneconomc
remant .

D. Are the Wallers Entitled To Litigation Expenses?

1106 Whether the Wallers are entitled to litigation
expenses turns on an application of Ws. Stat. 8§ 32.28(3)(b),
which provides, in relevant part, that "litigation expenses
shal | be awarded to the condemmee if . . . [t]lhe ~court

determ nes that the condemmor does not have the right to condem
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part or all of the property described in the jurisdictional
of fer."

1107 By the plain |anguage of the statute, if the court
determ nes that the condemmor does not have the right to condem
part or all of the property, then litigation expenses shall be
awarded to the condemmee under Ws. Stat. 8§ 32.28(3)(b). The
circuit court concluded that ATC had to acquire the entire
property if it wanted to condemm the land for the easenents.
The court held that ATC did not have the right to condem only
the part of the property "sought to be taken" in the
jurisdictional offer because that wuld |eave an uneconom c
remmant . G ven this antecedent determnation by the court, it
was not error for the court to conclude that the Wallers are
entitled to litigation expenses.

1108 This conclusion finds support in Warehouse 1I1. In

Warehouse 11, this court held that an owner of condemed

property was entitled to litigation expenses under the "right to
condemm" | anguage of Ws. Stat. 8§ 32.28(3)(b), where the
condemmor had not negotiated its jurisdictional offer in good
faith. This court found the statutory |anguage anbi guous, and
"“l'iberally construe[ d] statutory provi si ons regar di ng
conpensation for emnent domain takings to favor the property
owner whose property is taken against his or her wll."

War ehouse 11, 291 Ws. 2d 80, {32. Awarding litigation expenses

under those circunstances furthered the statutory purposes "to
provide nore specific and concrete opportunities to recover
litigation expenses for condemmees with legitimte challenges to
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the actions of condemmors” and "to discourage a condemmor from
meking a lowball offer to save noney." ld., 91933-34. Her e

like the plaintiffs in Warehouse Il, the Wallers seek to recover

litigation expenses under Ws. Stat. 8§ 32.28(3)(b) for a
legitimate challenge to the condemmation actions of ATC The
statute should be liberally construed in the sanme manner, and
the Wallers are entitled to litigation expenses.

1109 ATC argues that no statutory basis exists to award
[itigation expenses because ATC negotiated in good faith. Even
if "good faith negotiation® would preclude an award of

[itigation expenses—which was not the holding of Warehouse |I—

whet her ATC negotiated in good faith is a factual issue best
addressed by the circuit court. It should be noted, however,
that although ATC did offer to acquire the Wllers' entire
property for the full amount of the Wallers' appraisal, that
offer was conditioned upon the Wllers' waiver of relocation
benefits, which the Wllers successfully sought in circuit
court. Moreover, the offer was not included as part of the
jurisdictional offer. These facts weigh against a finding that
ATC negotiated in good faith.

1110 ATC argues also that awarding litigation expenses does
not advance the purposes of Ws. Stat. 8§ 32.28(3)(b). ATC
correctly points out that the purpose of the statute is to nake
the | andowner whole and to discourage condemmors from
short changi ng | andowners. ATC clainms that the Wallers would
have been nade nore than whole by accepting its offer of
$132,000 for the whole property or the jurisdictional offer for
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t he easement for $99, 500. However, this claimignores the fact
that ATC s offer for the entire property was conditioned on the
Wal l ers' waiver of relocation benefits, to which the circuit
court held the Wallers are entitled. Because the Wallers could
have been mnmade whole only by a jurisdictional offer that
i ncluded relocation benefits, accepting ATC s offer would have
shortchanged the Wallers, and awarding Ilitigation expenses
furthers the purposes of the statute. 2
E. Are the Wallers "Di splaced Persons" and Entitled
to Rel ocation Benefits?

111 Wsconsin Stat. 8§ 32.19, titled "Additional itens
payabl e," provides for paynents to persons displaced by public
proj ects. The declaration of purpose in Ws. Stat. § 32.19(1)

provides, in part, that:

The legislature declares that it is in the public
interest that persons displaced by any public project
be fairly conpensated by paynent for the property
acquired and other 1osses hereinafter described and

26 The dissent professes fidelity to the text of the
condemmation statute, see Dissent, 9162, w thout acknow edging
the wusual disparity in resources between the condemmor and
condemmee and the broad policy contained in the condemmation
statute to aneliorate this disparity.

A condemmee is entitled to just conpensation. A condemee
will not be nmade whole if the condemmee is forced to litigate
the issue of just conpensation at great expense and then
subtract his or her attorney fees from an award of full value.
See Standard Theatres, Inc. v. DOI, 118 Ws. 2d 730, 744, 349
N.W2d 661 (1984). A condemmor has no incentive to reach a fair
settlenment with a condemmee if the condemmor is convinced that
it can prevail by outspending and outlasting the weaker
adversary. Wsconsin Stat. § 32.28(3) exists to address this
i mbal ance of power between the condemor and the condemee.
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suffered as the result of prograns designed for the
benefit of the public as a whole; and the |egislature
further finds and declares that, not wi t hst andi ng
subch. 11, or any other provision of |aw, paynment of
such relocation assistance and assistance in the
acquisition of replacenent housing are proper costs of
the construction of public inprovenents.

112 Wsconsin Stat. 8 32.19(3) provides that a condemor
shall nmake relocation benefit paynments to "displaced persons.”

A di spl aced person is:

[ Alny person who noves from real property or who noves
his or her personal property fromreal property:

a. As a direct result of a witten notice of
intent to acquire or the acquisition of the real
property, in whole or in part or subsequent to the
i ssuance  of a jurisdictional of fer under this
subchapter, for public purposes; or

b. As a result of rehabilitation, denolition or
other displacing activity, as determned by the
departnment of admnistration, if the person is a

tenant-occupant of a dwelling, business or farm
operation and the displacenent if permanent.

Ws. Stat. 8§ 32.19(2)(e)1l. D sputes about relocation benefits
must be brought in separate actions under Ws. Stat. § 32.20.

1113 Because the Wallers did not nove as a result of
"rehabilitation, denolition, or other displacing activity" as
articulated in subparagraph b., the Wllers are "displaced
persons” only if they noved "as a direct result"” of the
jurisdictional offer under subd. para. a.

1114 Determ ning whether a person noved from real property
"as a direct result" of a witten notice of the acquisition—
i.e., a jurisdictional offer—requires a factual inquiry into

t he cause of t he person's nove. See W s. St at .
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8§ 32.19(2)(e)(1)a. Factual findings wll be affirnmed unless

clearly erroneous. Ws. Stat. 8§ 805.17 (2); Enp'rs Ins. of

Wausau v. Jackson, 190 Ws. 2d 597, 613, 527 N.W2d 681 (1995).

1115 The Wallers lived on their property for alnost 20
years before ATC nade its jurisdictional offer in March 2008
Though ATC offered to purchase the Wallers' entire property for
$132, 000—approximately the full anount of the VWallers
apprai sal —the Wallers refused that offer because it was
conditioned on a waiver of their relocation benefits. Al though
the Wallers had |isted their house for sale in 2005, there is no
evidence that the Willers conducted a search for replacenent
property wuntil Spring 2008, when ATC nmade its jurisdictional
of fer. Based on these facts, Judge Carlson's finding that the
Wallers' nove was a "direct result . . . in whole or in part”
because of ATC s jurisdictional offer is not clearly erroneous.

1116 ATC argues that the Wllers are not "displaced
persons" because they chose to nove voluntarily and were not
"forced" to nove. The Wallers do not dispute that they could
have continued to live on the property after the installation of
the transmssion line or that they decided to nove before they
received Rolling's 2007 appraisal. However, the statute
contains no explicit requirenment that a person's nove mnust be
"forced" or involuntary in order to render that person
"di spl aced. "

117 If the legislature intended to provide for relocation
benefits only for persons who were "forced" to nove, it could
have done so. | ndeed, the second alternative definition of
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"di splaced person"” in Ws. Stat. 8§ 32.19(2)(e)(1)b. explicitly
provides that a "displaced person” is one whose nove is pronpted
by "rehabilitation, denolition, or other displacing activity."
This definition of "displaced person” is an alternative to subd.
para. a., which contains no reference to the physical condition
or habitability of the condemmed property, and instead defines
"di spl aced person” in terns of "direct" causation.
| V. CONCLUSI ON

1118 W conclude the follow ng. First, Ws. St at .
8§ 32.06(5), the "right-to-take" provision, sets out the proper
and exclusive way for a property owner to raise a claimthat the
owner will be left with an uneconomc remant after a partial
taking by the condemmor. An uneconomi c remant claim should be
brought under 8 32.06(5) because the condemmor has failed to
include an offer to acquire any uneconomc remant in the
condemmor's jurisdictional offer. The inclusion of an offer to
acquire an uneconom ¢ remant acknow edges the existence of the
uneconom ¢ remant. The exclusion of such an offer indicates
that the condemor disputes the existence of an wuneconomc
rertmant. A right-to-take action nust be decided pronptly by the
court and shall not prevent the condemmor from filing a
si mul t aneous val uation petition, proceeding thereon, and taking
any property interest whose condemation is not being directly
contested by the owmer. A right-to-take action on an uneconom c
remmant claim is designed to protect an owner's right to fair
conpensation to avoid econom c hardship, not to paralyze public
i nterest takings under em nent domai n.
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119 Second, the Wallers' property, after ATC took two
easenents for transmssion lines, IS an uneconomc remant
because it is of such size, shape, and condition as to be of
substantially I npai red econom c viability as ei t her a
residential or an industrial parcel. The taking of the two
easenents drastically reduced the portion of the Wllers
property not subject to a servitude. The easenents thensel ves
not only restricted the Wallers' activity in the easenent area
but al so substantially di m ni shed t he desirability,
practicality, and value of the Wallers' property for either a
residential or industrial user.

120 Third, the Wallers prevailed on their uneconomc
remmant cl ai m brought under Ws. Stat. 8 32.06(5)—the right-to-
take statute—and, therefore, were entitled to litigation
expenses under Ws. Stat. § 32.28.

121 Finally, the Wallers were displaced persons under Ws.
Stat. 8§ 32.19(2)(e)l.a. because they noved "as a direct result”
of ATC s jurisdictional offer, and the circuit court's findings

of fact on this issue are not clearly erroneous.

By the Court.—JFhe judgnents of the <circuit court are

af firned.

1122 M CHAEL J. GABLEMAN, J., did not participate.
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1123 ANN WALSH BRADLEY, J. (di ssenting). The mgjority
has transforned what should be a case of mnor statew de inpact
involving only a small anmount of noney into a case wth
significant ram fications and costly consequences for ratepayers
and taxpayers who end up paying the bills.

1124 The ramfications wll affect how all condemmors
t hroughout the state proceed with the taking of property for
projects, large and small.?

1125 Because the mmjority rewites and broadens the
statutory definition of an uneconom c remant, condennors nay
now be required to take an increased anount of property that
they do not want or need for their projects. Increased costs to
ratepayers and taxpayers wll acconpany these unnecessary

t aki ngs because now condemmors can be required to pay for the

1 As ATC warned before the circuit court, the ramfications
of this case extend far beyond this relatively small dispute
The inmportance of this case was described by ATC s attorney on
the record:

The value is small in this case. But the inplications
of it are enormous not just for ATC but for the
Departnent of Transportation and every other condemmor

in the state . . . if there were a finding that this
small anmpbunt of visual and noise was] enough to
render this an uneconomc remant, you' || have
uneconomic remants in all sorts of cases. You' ||
have to buy the entire property, you'll have to
provide all the relocation benefits, and we don't
think that's anything Ilike what the legislature
i nt ended.

In essence, this case has the potential to spawn a cottage
i ndustry of uneconom c remants.
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entire property, together with relocation benefits, rather than
paying for the taking of only an easenent.

1126 In concluding that the right-to-take proceeding is the
only way to bring an uneconomc remmant claim the majority
rewites another statute. Rather than followi ng the clear words
of the right-to-take statute, the mmjority creates a process
with concurrent dual proceedings which has the potential for
conflicting valuations and procedural quagnmres. The majority's
process of dual proceedings contravenes the |egislative purpose
of the condemmation statutory schenme, which is to pronote
efficient and cost-effective condemmati on procedures.

1127 Li kewi se, because the mmjority rewites what it
initially acknow edges as the clear |anguage of a third statute,
the litigation expense statute, it awards out-of-proportion
[itigation expenses of $211,261.64 for a case involving only a
few thousand dollars difference in val ue.

1128 Qur task when interpreting statutes is to discern the
statute's neaning, which we presunme is expressed in the |anguage

of the legislature. Ri chards v. Badger Miut. Ins. Co., 2008 W

52, 120, 309 Ws. 2d 541, 749 N.W2d 581. In applying the words
of the statutes witten by the legislature, | conclude that a
val uati on proceeding under Ws. Stat. 8§ 32.06(7) is the proper
proceeding to bring an uneconomc remant claim Furthernore, |
determine that the Willers' property is not an unecononic
remmant as it is defined by Ws. Stat. § 32.06(3n) and that the
Wallers are not entitled to litigation expenses or relocation

benefits. Accordingly, | respectfully dissent.
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I
A The mpjority rewites Ws. St at . § 32.06(3m, t he
uneconom ¢ remant statute.

1129 The mpjority rewites the statutory definition of an
uneconom ¢ remmant. It describes the remant here as "the
Wal lers' property,” leaving the inpression that the remant is
the entire property rather than a remaining piece of the
property. Majority op., T17.

1130 Basing its analysis on a percentage formula (57% 88%

and 76%, the nmmjority opines that the percentage losses in

value illustrate "substantial economc inpairment” to the
property. Id., T95. In addition to considering the percentage
|l osses to the property's value, it states that the Wller

property is an uneconomc remant because the easenents
"dimnished the desirability, practicality, and value of the
Vallers' property.” 1d., 97.

131 Such an analysis rewites the uneconomc remant
statute. The text of Ws. Stat. § 32.06(3m), which sets forth a

definition of an uneconom c remant, provides in relevant part:

(3m Definition. In this section, "uneconom c remant
nmeans the property renmaining after a partial taking of
property, if the property remaining is of such size,
shape or condition as to be of little value or of
substantially inpaired economc viability.

1132 The majority rewites Ws. Stat. 8§ 32.06(3m in two
ways. First, it appears to rewite the statutory phrase
"property remaining" to mean an entire property. Second, it

rewites the statutory phrase "substantially inpaired economc
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viability" to nean "dimnished desirability, practicality, and
val ue. "
1133 In essence, to fit the facts of +this case, the

majority rewites Ws. Stat. 8 32.06(3m as foll ows:

(3m Definition. In this section, "uneconom c remant"”
means the entire property remahthrg—atter—a—partial
taking—of—property, if the property remaining is of
such size, shape or condition as to be of little val ue
or  of . . . . A

di m ni shed desirability, practicality, and val ue.

(additions are in bold, deletions have been struck.)

1134 The mgjority's revision not only changes the
| egislature's explicit statutory |anguage defining a remant,
but it also flies in the face of combn sense—the entire

property cannot constitute only a remaining part of the

property. Throughout its opinion, the najority describes the
relevant remmant in this case as "the Wallers' property.” See
mgjority op., 117, 102, 103, 119. If the majority is indeed

defining an uneconomic remmant as the entire property, it nakes
no sense because a remant necessarily nmeans sonething that is
remai ning or |left over.

1135 The conmon and ordinary neaning of the word "remant”

is "[s]onething left over; a remainder.” The American Heritage

Dictionary, 1527 (3d ed. 1992). Li kewi se, the comon and
ordinary neaning of the statutory word "remaining” contenplates
that sonme property will be "left after the renoval, |oss,
passage, or destruction of others."” |Id. at 1525. The "remant"

or the "property remaining" cannot nean the whole Waller
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property—there nothing that is "left over" because the entire
property is still intact.

1136 If the remmant were the entire property, condemors
would be put in the absurd position of having to buy entire
properties when the taking | eaves the property wholly intact and
retaining an economc viability. It substantially inflates the
scope of takings required for projects where only easenents are
necessary, such as the installation of power lines, water or gas
pi pelines, and the Ilike. In setting forth a definition of an
uneconom ¢ remant, the |egislature cannot have intended that a
utility conpany would be forced to buy a whole property in order
to install power lines on otherw se existing highway and utility
easenents.

1137 Arguably t he majority enbr aces its strained
"whol e=l eft over part" analysis because under the facts of this
case it also makes no sense that the remant is the remaining
part of the property which is unencunbered by easenents. The
following illustration, which is not to scale, depicts the
previously existing highway and utility easenments together wth

t he ATC easenents superinposed on top of them
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Mound Road (north side)
SRS

sSetback
45 ft ATC easement

Interstate 43
(east side)

45 ft ATC
easement

The legislature 1ikewise cannot have envisioned that public
utilities would be forced to take fee sinple title to the
interior part of property as an "uneconomc remant” while
| eaving the property owner fee sinple title subject to easenents

in the borders of the property.? It would be absurd.

2 The north side of the triangle is abutted by Mund Road.
It was previously subject to a 20-foot easenent and a 25-foot
hi ghway set back. ATC s proposed easenent expanded the
encunbered area by 25 feet, and would create a 45-foot w de
strip of Iand al ong Mound Road.

The east side of the triangle abuts Interstate 43 and was
previously subject to a 50-foot highway setback. ATC s proposed
easenment would create a 45-foot wde strip of encunbered
property within the existing setback area.

A smaller triangle of Iland remains unencunbered by
easenments or setback restrictions after the partial taking. The
residence is located on the smaller triangle.

6
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1138 The second way in which the mjority rewites the
statutory definition of the remant also leads to absurd
results. The statute sets forth the "size, shape and condition”
test to be applied when determning "substantially inpaired
economc viability." Ws. Stat. 8§ 32.06(3m. | nstead of
focusing on the statutory test, the nmajority nakes up its own.
It interprets "substantially inpaired economc viability" to
mean "dimnished . . . desirability, practicality, and value."
Majority op., 17. The majority's enphasis on desirability,
practicality, and value causes it to enploy a percentage formula
in determning whether the Wller property is an unecononic

remmant that at first appears conpelling, but ultimtely the use

of a percentage fornmula can lead to absurd results. Maj ority
op., 1985.

1139 The absurdity is illustrated in the taking of an
easenment on a highly valued piece of property. Take, for
exanple, a $6 million parcel of |and:

1140 If the value of the property after the partial taking
decreases by 57% as Rolling's appraisal indicated, then the
val ue of the remaining property is $2,580, 000.

141 If the jurisdictional offer's estimation of the
decrease in value is used and the $6 nmillion parcel |oses 76% of
its value, the remmining property is worth $1, 440, 000.

142 If the Goup One appraisal's estimation of the
decrease in value is used and the $6 nmillion parcel |oses 88% of

its value, the remmining property is worth $1, 320, 000.
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1143 Few woul d argue that a property with an after-taking
val ue of $2,580,000, $1, 440,000, or $1,320,000 is an unecononic
remmant of "substantially inpaired economic viability," except
perhaps in the extreme circunstance where there are other
conpelling factors present in the facts. Does the mmjority
really nmean to enploy an analysis that could declare a multi-
mllion dollar property an uneconom c renmmant?

144 Rather than rewite Ws. Stat. § 32.06(3m) to fit the
Wal lers' situation, the majority should stick to applying the
words chosen by the |egislature. Such a practice wuld avoid
t he absurd results described above.

B. The majority rewites Ws. Stat. 8§ 32.06(5), the right-to-

take statute.

1145 The nmgjority tackles the issue of what condemation
proceedi ng should be used to raise an uneconom ¢ remant clai m—

a val uation proceedi ng® under Ws. Stat. § 32.06(7)% or a right-

3 The majority refers to the proceeding set forth in Ws.

Stat. 8§ 32.06(7) in various ways. At times it calls the
proceeding a "valuation proceeding."” Majority op., 9170, 92.
O her tines, it calls the proceeding a "condemnmation hearing on
valuation." Id., 190. In yet other places, it refers to the
proceedi ng as "just conpensation proceeding.” I1d., 167. This

opinion refers to such a proceeding as a "val uati on proceedi ng."

“ Wsconsin Stat. § 32.06(7) states as follows, in relevant

part:
(7) Petition for condemation proceedings. |If the
jurisdictional offer is not accepted wthin the
periods limted in sub. (6) or the owner fails to

consunmat e an acceptance as provided in sub. (6), the
condemmor may present a verified petition to the
circuit court for the county in which the property to
be taken is located, for proceedings to determ ne the
necessity of taking, where such determnation is
required, and the anount of just conpensation.

8
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to-take proceeding under Ws. Stat. 8§ 32.06(5). Majority op.
168. Citing to Ws. Stat. § 32.06(5), the right-to-take
statute, it concludes that an uneconom c remant claim can be
mai ntained only in a right-to-take proceeding. Id., 92.

146 In reaching this conclusion, however, the majority
rewwites the right-to-take statute. As the legislature wote

the statute, it provides, in relevant part:

(5) Court action to contest right of condemation.
When an owner desires to contest the right of the
condemmor to condemm the property described in the
jurisdictional offer for any reason other than that
t he anmobunt of conpensation offered is inadequate, such
owner my . . . commence an action in the circuit
court of the county wherein the property is |ocated,
nam ng the condemmor as defendant. Such action shall
be the only manner in which any issue other than the
anount of just conpensation or other than proceedi ngs
to perfect title under ss. 32.11 and 32.12 may be
raised pertaining to the condemation of the property
described in the jurisdictional offer.

Ws. Stat. 8§ 32.06(5) (enphasis supplied).

1147 The Wallers are not «contesting the right of the
condemmor to condemm—quite the opposite. They want the
condnenor to condemm even nore property. In an effort to

shoehorn the facts of this <case into the right-to-take

If the petitioner is entitled to condemm the property
or any portion of it, the judge immediately shall
assign the matter to the chairperson of the county
condemmati on comm ssioners for hearing under s. 32.08.
An order by the judge determ ning that the petitioner
does not have the right to condemm or refusing to
assign the matter to the chairperson of the county
condemmati on comm ssioners nmay be appealed directly to
the court of appeals.
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proceeding, the majority rewites the statute by ignoring part
of the statutory | anguage.

1148 The mjority erases the portion of Ws. St at .
§ 32.06(5) stating that the proceeding is to be maintained when
"an owner desires to contest the right of the condemor to
condemn t he property descri bed in t he jurisdictiona
offer . . . ." Ws. Stat. § 32.06(5). Despite that clear
statenent of purpose in the statute, the najority directs future
litigants like the Wallers, who do not in any way contest the
condemmor's right to take the property described in the
jurisdictional offer, to bring uneconom c remmant clains under
Ws. Stat. § 32.06(3m in a right-to-take proceeding.®

1149 AIl of the legislature's words nust be accorded
meani ng, and here the legislature has stated that a right-to-
take proceeding is to be naintained when an owner contests the
right of the condemor to take the property described in the
jurisdictional offer. However, the majority appears to delete
that |anguage from Ws. Stat. 8§ 32.06(5) in characterizing the
right-to-take proceeding as a catchall proceeding for unecononic

remmant cl ai ns.

> The Wallers' attorney stated on the record that there is
no challenge to ATC s right to take the property described in
the jurisdictional offer:

In this case . . . this is a case in which we are not
challenging their right to take. The only reason
we're in that statute [Ws. Stat. 8§ 32.06(5)] is
because the statute says the only reason—the only way
you can enforce (3m is under this provision. This is
really not a challenge action.

10
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1150 Additionally, Ws. Stat. 8§ 32.06(5) is rewitten when
the majority | eaves out other statutory words fromits analysis.

It enphasizes "any issue,” but the statute states in full "any
i ssue other than the amount of just conpensation . . . ." By
enphasi zing "any issue,” the mgjority inplicitly holds that an
uneconom ¢ remmant claimis not really one of just conpensation.

151 However, just conpensation is at the heart of the
uneconom ¢ remant claimhere. The owners want nore noney.

152 Msinterpreting an uneconomc remant claim as an
issue of the right to take rather than an issue of how much
conpensation a property owner should receive creates a
procedural quagmre. Because the mmjority contenplates that a
right-to-take case proceeds concurrently wth a valuation
proceeding, see mjority op., 9192, what happens when the
answers reached in each proceeding conflict with each other?
Both proceedings require a fact finder to determ ne the before
and after value of the property at issue. Wen they are in
conflict, which valuation trunps the other?

1153 If the valuation in the right-to-take proceeding
trunps the valuation in the valuation proceeding, how does that
affect the statutory right to a jury trial in the valuation
proceedi ng? Wsconsin Stat. 8§ 32.06(10) expressly sets forth a
statutory right to a jury in a valuation proceeding. It states
that a wvaluation proceeding on appeal to the circuit court
"shall be tried by a jury unless waived by both plaintiff and

defendant.” 1d. Is such a statutory right now to be subsuned

11
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in favor a judge's determnation of value in a right-to-take
pr oceedi ng?

1154 Here, the <court of appeals held that the jury's
verdict in the valuation proceeding nust be vacated if the
circuit court determned—as it did—that the taking resulted in

an uneconom ¢ remant. Waller v. American Transm ssion Co.,

LLC, 2011 W App 91, 917, 334 Ws. 2d 740, 799 N W2d 487.
Because there is a statutory right to a trial by jury in a
val uation proceeding and the jury's verdict is now vacated, does
that mean that the valuation proceedi ng nust be retried?

155 Is the circuit court's determ nation on the issue of
value in the right-to-take proceeding subject to a claim of
issue preclusion in the valuation proceeding? If so, is the
denial of the statutory right to a jury trial inplicated?

1156 The condemmat i on statutory schene strives for
proceedings which are both efficient and cost-effective.

Pul vermacher Enterprises, Inc. v. Wsconsin DOI, 166 Ws. 2d

234, 241, 479 N W2d 217 (C. App. 1991). The majority's
conclusion that an uneconomi c remant claim can be brought only
in a right-to-take proceeding is contrary to those purposes and
potentially creates the procedural quagm re described above.

157 This case provides a textbook exanple of the
inefficiencies likely to result from the mjority's procedures.
Here, the sane evidence is so essential to both the question of
just conpensation and the uneconom c remant determ nation that
the circuit court incorporated the record and the jury's verdict

setting forth before and after values from the wvaluation

12
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proceeding into the right-to-take case. See majority op., 9136.
After the court of appeals reversed the circuit court a second
time, concluding that a hearing was necessary to determ ne
whet her an wuneconom c remmant exists, the sanme wtnesses who
testified in the valuation trial were called. They offered
essentially the sane testinony. See majority op., Y41.

1158 Condemmation proceedings are designed not only to
provide for an efficient resolution to the question of
conpensation, but also to provide a cost-effective nethod of

taking property. Pulvernmacher Enterprises, Inc., 166 Ws. 2d at

241. In Fal kner v. Northern States Power Co., 75 Ws. 2d 116,

248 N.W2d 885 (1977), even as this court recognized that a
right-to-take proceeding 1is independent from a valuation
proceeding, it also observed that "[d]Juplication of effort and
expense may result if separate trials are held." Fal kner, 75
Ws. 2d at 135 n.9. The Fal kner court therefore recognized that
the condemmation statutes are designed to avoid unnecessary
expense incurred by concurrent proceedings.

1159 In an am cus brief, the Wsconsin Uilities
Associ ation provides exanples of the added expense that wll
likely arise due to the condemmation procedures adopted by the
maj ority. It advances that the added expense will wultimtely

appear in Wsconsin residents' utility bills:

For exanple, Wsconsin wutilities . . . depend on
efficient condemmation procedures to allow them to
qui ckly construct new power |ines, gas pipes, and
water pipes to neet Wsconsin's growing utility
needs. . . . The financial expenses associated wth
the emnent domain process [] directly inpact[s]
W sconsin residents, as the costs of doing business as

13
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a utility are largely passed on to customers through
rates.

In rewiting Ws. Stat. 8 32.06(5), the majority has left in its
wake inefficient condemmati on proceedings that are nore
expensive to nmaintain. The costs of the mgjority's procedures
wi || be passed on to rate-payers and taxpayers alike.®

C. The mjority rewites Ws. St at . 8§ 32.28(2)(b), t he

[itigation expenses statute.

1160 The litigation expenses awarded by the circuit court
total $211, 261. 74. Mpajority op., 9144. In its discussion of
l[itigation expenses, the majority does not even nention the
anount awarded by the circuit court. It neverthel ess, wthout
anal ysis of the anount, affirns the entire award as reasonabl e.
Id., 11106-110.

1161 The error of t he majority's sub silencio
reasonabl eness determnation is conpounded because it has to
rewwite a statute in order to affirm this award of out-of-
proportion litigation expenses. Wsconsin Stat. 8§ 32.28(3)(b),

the litigation expenses statute, provides in relevant part:

(3) In lieu of <costs wunder ch. 814, litigation
expenses shall be awarded to the condenmmee if:

® The Wsconsin Uilities Association further argues that
the provision of utility services such as electricity, gas, and
water are "a quintessential public good at stake in the exercise
of em nent donmain." It advances that "[r]esidents throughout
W sconsin depend on" condemor-utilities for their utility
services, and observes that this court's decision "not only
affects the [utilities], it also affects their custoners’
interests in reasonably priced utility services and sufficient
el ectric, gas, and water distribution infrastructure to support
econom ¢ devel opnent and growt h throughout Wsconsin."

14
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(b) The court determines that the condemor does not
have the right to condemm part or all of the property
described in the jurisdictional offer or there is no
necessity for its taking .

1162 The majority initially accepts point-blank that the
"plain | anguage” of the statute does not allow the nmgjority to
award litigation expenses here. Majority op., 1107. The plain

| anguage allows litigation expenses only if "the condemmor does

not have the right to condemm part or all of the property

descri bed in the jurisdictional of fer." W s. St at .
§ 32.28(3)(b). Nevertheless, the majority seemngly ignores the
plain | anguage and rewites the statute by awarding litigation

expenses in a case where all agree that ATC has the right to

condemm part or all of the property described in the
jurisdictional offer. Id.
1163 An award of litigation expenses is ordinarily

authorized by statute and nust fit within the relevant statutory
grant of authority to justify an award in a given case.

Shifting litigation expenses under Chapter 32 is no different—
it "is a mtter of policy to be determned by the

| egi sl ature . Weczorek v. Gty of Franklin, 82 Ws. 2d

19, 23, 260 N W2d 650 (1978). By applying Ws. Stat.
§ 32.28(3)(b) to these facts, the majority is rewiting the
words of the statute and granting an award of [litigation
expenses that the legislature did not authorize.

1164 Utimately, the ramfications of rewiting Ws. Stat
§ 32.28(3)(b) to fit this fact pattern will be felt by the rate-
payi ng public. It is not really ATC that is on the hook for

payi ng the \Wallers’ di sproportionately | ar ge [itigation

15
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expenses. Rather, it is those Wsconsin residents who use
electricity that will pay the $211,261.74 bill.

1165 The anmounts in dispute in this case are dwarfed by the
Wal lers' litigation expenses. Here, ATC offered to purchase the
easenents for $99,500 in a consensual sale. That offer exceeded
the awards of both the conpensation conm ssion, which awarded
$90,000 for the easenents, and the jury, which awarded $94, 000
for the easenents. In the alternative, ATC conditionally
offered to buy the Wallers' entire property for $132, 000—the
sane valuation that the jury ultinmately proffered for the Waller
property.

1166 The Wallers rejected ATC s offers. Instead, they took
ATC to court. They chose to litigate until the case had seen
three circuit judges, the condemation conm ssion, two panels at
the court of appeals, and now t he W sconsin Suprene Court.

1167 In the end, a jury awarded the Wallers $5,500 |ess for
t he easenents than what ATC offered to pay in a consensual sale.

1168 The Wal |l ers’ attorneys have wi t hout guestion
vigorously and diligently advanced their clients' interests.
However, a litigation expenses award of $211,261.74 in a matter
where the just conpensation award was |ess than what was
initially offered in a consensual sale and where it s
undi sputed that the condemmor has a right to take the easenents

at issue is wholly out of proportion to the scale of the

di sput e.
1169 The law requires that an award of Ilitigation expenses
must be reasonable and necessary. Standard Theatres, Inc. V.

16
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Wsconsin DOI, 118 Ws. 2d 730, 741, 349 N.W2d 661 (1984). I'n

eval uating the reasonabl eness of proposed litigation expenses,
this court has in past cases utilized SCR 20:1.5 as a useful

gui de. Kol upar v. WIlde Pontiac Cadillac, Inc., 2004 W 112,

124, 275 Ws. 2d 1, 683 N.W2d 58. One factor to consider under
SCR 20: 1.5 is "the anpbunt involved and the results obtained."
Such an out-of-proportion award is not reasonable under these
ci rcunstances, given the "anount involved® and the "results
obt ai ned. "

11270 By affirming an award of $211,261.74 in litigation
expenses here, the mjority is sending the wong nessage.
Litigants may have little incentive to avoid draggi ng out snal
di sputes about wunecononmic remmants, hoping that future courts
will Iikew se shoehorn their circunstance into the words of the
statute and award out-of -proportion litigation expenses.

|1

171 Qur task when interpreting statutes is to discern the
statute's neaning, which we presune is expressed in the |anguage
of the legislature. Ri chards, 309 Ws. 2d 541, ¢{20. For the
reasons set forth above, | conclude that the right-to-take
procedure is ill-fitted for an uneconom c remant determ nation.
It would require rewiting of the statute and results in
concurrent, costly, and potentially conflicting procedures.

1172 The uneconom ¢ r emmant det erm nation S about
conpensation, not the right to condem. That is especially

evident in this case. The Wallers do not challenge ATC s right

17
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to condemn. Rat her, they seek additional conpensation based on
the nature of ATC s taking.

1173 In applying the words of the statutes as witten by
the legislature, | conclude that Ws. Stat. 8§ 32.06(7) sets
forth the correct procedure because it focuses on valuation and
conpensat i on. Wsconsin Stat. 8§ 32.06(7) requires that if the
condemmor is "entitled to condemm the property or any portion of
it, the judge immediately shall assign the matter to the
chai rperson of the county condemation comm ssioners for hearing
under s. 32.08." Such a proceeding may be conmmenced in the
circuit court by verified petition "for proceedings to determ ne
the necessity of taking, where such determnation is required
and the amount of just conpensation."’ 1d.

1174 Thus, even if an uneconomc remant claim inplicates
issues related to the necessity of the taking, Ws. Stat.
§ 32.06(7) allows for the resolution of those uneconom c remant
cl ai ns. Under the statute, the circuit court is expressly
enpowered to determne the necessity of the taking before
referring the matter to the condemation conm ssion. Ws. Stat.
§ 32.06(7); see also Ws. Stat. § 32.07(3) (allowing the
necessity of a taking to be determned by the court). A

"proceeding to determne the necessity of taking” naturally

" Upon resolution of questions regarding the necessity of a
taking, the statute directs the circuit court to refer the
val uation question to the condemation comm ssion. Ws. Stat.
§ 32.06(7). The condemation commission 1is authorized by
statute to "ascertain the conpensation to be made for the taking
of property or rights in property sought to be condemmed," but
is not otherwise enpowered to determine the necessity of the
proposed taking. Ws. Stat. 8§ 32.08(5).

18
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enconpasses uneconom c remmant argunents that inplicate the
scope of a taking.

1175 The legislative purpose of the condemation statutory
schenme supports my concl usion. The purpose "is to provide an
efficient, final resolution to the conpensation question.”

Pul vermacher Enterprises, 166 Ws. 2d at 241.

176 Bringing an unecononm c rennant claim in a valuation
proceedi ng avoids the procedural quagnmre identified above. | t
wi |l encourage questions such as the ones presented here, where
the Wallers do not dispute the taking but instead seek
addi ti onal conpensation, to be resolved quickly and efficiently
so that just conpensation my be addressed with a neasure of
finality.

177 Having determ ned that a valuation proceeding is the
correct way to raise an uneconomic remant claim | turn to
address whether the Wallers' remaining property after the taking
iS an uneconom c remant. Wsconsin Stat. § 32.06(3m states
that a parcel is an unecononic remmant under two circunmstances—
when the remant is of such size, shape or condition so as to be
of "little value" or is of "substantially inpaired econonc
viability."

1178 No one argues on review that the Waller property is of
“little value," and because the Waller property has $38,000 in
value after the taking, such an argument would be difficult to
successfully advance under these facts. Utimately, the real

guestion is whether the Wallers' remaining property is of such
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"size, shape or condition" so as to be of “"substantially
i mpaired economc viability." Ws. Stat. § 32.06(3n).

1179 Here, the "size, shape or condition" of the Wller
property before the taking indicates that it was a property
subject to substantial restrictions. It was a small triangle of
land with a residence subject to substantial easenents for power
lines and setback restrictions, which is situated next to an
i ndustrial park and a najor interstate hi ghway.

1180 ATC proposed to take only easenents, Ileaving the
Wallers with a fee sinple title to the entire parcel. The
easenents expand upon already-existing easenents, and nost of
the new easenents are within an area already subject to setback
restrictions.

1181 G ven the nature of the taking in this case and the
$38,000 in value left over after the taking, the Willers have

failed to establish that the size, shape or condition of the

property remaining after the taking is of “"substantially
impaired economic viability." Ws. Stat. 8§ 32.06(3m. Under
these circunstances, | conclude that after the partial taking,

there is no uneconom ¢ remant.

1182 Because | determine that there is no uneconomc
remmant in this case, | further conclude that an award of
litigation expenses and relocation benefits is not justified
her e. Wth regard to litigation expenses, the plain text of
Ws. Stat. § 32.28(3)(b) allows an award only when the
"condemor does not have the right to condemm part or all of the

property described in the jurisdictional offer or there is no
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necessity for its taking." That circunmstance is not present in
this case.

1183 Li kewi se, relocation benefits are available only if
the Wallers neet the statutory definition of a "displaced
person" under Ws. Stat. § 32.19(2)(e).® That statute requires
the Wallers to show that they noved "as a direct result of a
witten notice of intent to acquire or the acquisition of the
real property . . . subsequent to t he i ssuance of a

jurisdictional offer.” See also Ws. Adnmn. Code § Adm

8 Wsconsin Stat. § 32.19(2)(e) provides as follows:

(e)l. "Displaced person" neans, except as provided
under subd. 2., any person who npbves from rea
property or who noves his or her personal property
fromreal property:

a. As a direct result of a witten notice of intent to
acquire or the acquisition of the real property, in
whole or in part or subsequent to the issuance of a
jurisdictional offer under this subchapter, for public
pur poses; or

b. As a result of rehabilitation, denolition or other
di splacing activity, as determ ned by the departnent
of adm nistration, if the person is a tenant-occupant
of a dwelling, business or farm operation and the
di spl acenent i s pernmanent.

2. "Displaced person" does not include:

a. Any person determined to be unlawfully occupying
the property or to have occupied the property solely
for the purpose of obtaining assistance under ss.
32.19 to 32.27; or

b. Any person, other than a person who is an occupant
of the property at the tinme it is acquired, who
occupies the property on a rental basis for a short
term or a period subject to termnation when the
property is needed for the program or project for
which it is being acquired.
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92.01(14) (further defining "displaced person"); Cty of
M | waukee v. Roadster LLC, 2003 W App 131, 9713, 18, 265 Ws.

2d 518, 666 N.W2d 524 (a |essee was a "displaced person” when
it was "forced" to give up its l|leasehold interest and "forced"

to relocate); C. Coakley Relocation Systens, Inc. v. Gty of

M | waukee, 2008 W 68, 919, 310 Ws. 2d 456, 750 N.w2d 900
(describing the language in Ws. Stat. 8 32.19(2)(e) as applying
to a "person displaced by a condemation").

1184 The Wallers listed their house for sale in February

2005, one year before they learned of ATC s transm ssion-line

project. Additionally, they lived in their residence for about
one year after the upgraded transmission line was installed.
Utimately, | conclude that they do not satisfy the statutory

definition of a "displaced person” under these circunstances
because they have failed to establish that they nobved as a
"direct result” of a "witten notice of intent to acquire,” an
"acquisition,” or a "jurisdictional of fer." Ws. St at .
8§ 32.19(2)(e).

1185 Accordingly, | respectfully dissent.

1186 | am authorized to state that Chief Justice Shirley S.

Abr ahanson joins this dissent.
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