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APPEAL f r om f i nal  j udgment s of  t he Ci r cui t  Cour t  f or  

Wal wor t h Count y,  James L.  Car l son,  Judge.   Af f i r med.  

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on a pet i t i on f or  bypass of  t he cour t  of  appeal s pur suant  t o 

Wi s.  St at .  ( Rul e)  § 809. 60 ( 2011–12) . 1  We ar e asked t o i nt er pr et  

t he condemnat i on pr ocedur es i n Wi s.  St at .  § 32. 06 and det er mi ne 

t he r i ght s of  pr oper t y owner s who cl ai m t hat  a t aki ng of  

pr oper t y has l ef t  t hem wi t h an " uneconomi c r emnant . "  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2011- 12 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 Amer i can Tr ansmi ssi on Company,  LLC ( ATC)  condemned a 

pai r  of  easement s on t he r esi dent i al  pr oper t y of  Scot t  and 

Lynnea Wal l er  ( t he Wal l er s)  t o f aci l i t at e t he const r uct i on and 

pl acement  of  hi gh- vol t age t r ansmi ssi on l i nes.   The Wal l er s 

c l ai med t hat  t he easement s di mi ni shed t he val ue of  t hei r  

pr oper t y so much t hat  t hey wer e l ef t  wi t h an uneconomi c r emnant .   

The Wal l er s cont end t hat  t hey ar e ent i t l ed t o cer t ai n r i ght s as 

t he owner s of  pr oper t y t hat  has subst ant i al l y  i mpai r ed economi c 

v i abi l i t y  as a r esul t  of  a par t i al  t aki ng.    

¶3 The Wal wor t h Count y Ci r cui t  Cour t 2 agr eed wi t h t he 

Wal l er s,  concl udi ng t hat  t hei r  pr oper t y,  af t er  t he t aki ng of  t he 

easement s,  was an uneconomi c r emnant .   I t  or der ed ATC t o acqui r e 

t he ent i r e pr oper t y.   The ci r cui t  cour t  al so awar ded t he Wal l er s 

l i t i gat i on cost s and r el ocat i on expenses as " di spl aced per sons"  

when t hey moved f r om t he pr oper t y af t er  t he t aki ng.  

¶4 The speci f i c  i ssues bef or e t hi s cour t  ar e as f ol l ows:  

( 1)  At  what  poi nt  i n a Wi s.  St at .  § 32. 06 
condemnat i on pr oceedi ng must  a pr oper t y owner  r ai se an 
uneconomi c r emnant  c l ai m? 

( 2)  Wer e t he Wal l er s l ef t  wi t h an uneconomi c 
r emnant  af t er  ATC t ook t wo easement s on t hei r  
pr oper t y? 

( 3)  Ar e t he Wal l er s ent i t l ed t o l i t i gat i on 
expenses? 

( 4)  Ar e t he Wal l er s " di spl aced per sons, "  
ent i t l i ng t hem t o r el ocat i on benef i t s? 

                                                 
2 Judge James L.  Car l son,  pr esi di ng.    
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¶5 We af f i r m t he ci r cui t  cour t  and r each t he f ol l owi ng 

concl usi ons.  

¶6 Fi r st ,  Wi s.  St at .  § 32. 06( 5) ,  t he " r i ght - t o- t ake"  

pr ovi s i on,  set s out  t he pr oper  and excl usi ve way f or  a pr oper t y 

owner  t o r ai se a c l ai m t hat  t he owner  wi l l  be l ef t  wi t h an 

uneconomi c r emnant  af t er  a par t i al  t aki ng by t he condemnor .   An 

uneconomi c r emnant  c l ai m shoul d be br ought  under  § 32. 06( 5)  

because t he condemnor  has f ai l ed t o i ncl ude an of f er  t o acqui r e 

any uneconomi c r emnant  i n t he condemnor ' s j ur i sdi ct i onal  of f er .   

The i ncl usi on of  an of f er  t o acqui r e an uneconomi c r emnant  

acknowl edges t he exi st ence of  t he uneconomi c r emnant .   The 

excl usi on of  such an of f er  i ndi cat es t hat  t he condemnor  di sput es 

t he exi st ence of  an uneconomi c r emnant .   A r i ght - t o- t ake act i on 

must  be deci ded pr ompt l y by t he cour t  and shal l  not  pr event  t he 

condemnor  f r om f i l i ng a s i mul t aneous val uat i on pet i t i on,  

pr oceedi ng t her eon,  and t aki ng any pr oper t y i nt er est  whose 

condemnat i on i s not  bei ng di r ect l y cont est ed by t he owner .   A 

r i ght - t o- t ake act i on on an uneconomi c r emnant  c l ai m i s desi gned 

t o pr ot ect  an owner ' s r i ght  t o f ai r  compensat i on t o avoi d 

economi c har dshi p,  not  t o par al yze publ i c i nt er est  t aki ngs under  

emi nent  domai n.  

¶7 Second,  t he Wal l er s '  pr oper t y,  af t er  ATC t ook t wo 

easement s f or  t r ansmi ssi on l i nes,  i s  an uneconomi c r emnant  

because i t  i s  of  such si ze,  shape,  and condi t i on as t o be of  

subst ant i al l y  i mpai r ed economi c v i abi l i t y  as ei t her  a 

r esi dent i al  or  an i ndust r i al  par cel .   The t aki ng of  t he t wo 

easement s dr ast i cal l y r educed t he por t i on of  t he Wal l er s'  



No.    2012AP805 & 2012AP840 

 

4 
 

pr oper t y not  subj ect  t o a ser vi t ude.   The easement s t hemsel ves 

not  onl y r est r i ct ed t he Wal l er s '  act i v i t y i n t he easement  ar ea 

but  al so subst ant i al l y  di mi ni shed t he desi r abi l i t y ,  

pr act i cal i t y,  and val ue of  t he Wal l er s '  pr oper t y f or  ei t her  a 

r esi dent i al  or  i ndust r i al  user .    

¶8 Thi r d,  t he Wal l er s pr evai l ed on t hei r  uneconomi c 

r emnant  c l ai m br ought  under  Wi s.  St at .  § 32. 06( 5) ——t he r i ght - t o-

t ake st at ut e——and,  t her ef or e,  wer e ent i t l ed t o l i t i gat i on 

expenses under  Wi s.  St at .  § 32. 28.  

¶9 Fi nal l y,  t he Wal l er s wer e di spl aced per sons under  Wi s.  

St at .  § 32. 19( 2) ( e) 1. a.  because t hey moved " as a di r ect  r esul t "  

of  ATC' s j ur i sdi ct i onal  of f er ,  and t he ci r cui t  cour t ' s  f i ndi ngs 

of  f act  on t hi s i ssue ar e not  c l ear l y er r oneous.  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

 ¶10 These consol i dat ed cases3 come bef or e t he cour t  wi t h a 

l ong and compl i cat ed hi st or y;  t he uneconomi c r emnant  c l ai m al one 

has been t he subj ect  of  t hr ee pr oceedi ngs bef or e t he c i r cui t  

cour t  and t wo appeal s bef or e t he cour t  of  appeal s.   We begi n 

wi t h backgr ound i nf or mat i on on t he Wal l er  pr oper t y,  ATC,  and t he 

negot i at i ons bet ween t he t wo par t i es bef or e ATC' s j ur i sdi ct i onal  

of f er  t o acqui r e t he t wo easement s f or  i t s  t r ansmi ssi on l i nes.   

Second,  we summar i ze t he Wal l er s '  r i ght - t o- t ake act i on,  al ong 

wi t h ATC' s s i mul t aneous pet i t i on t o det er mi ne j ust  compensat i on 

                                                 
3 Thi s pet i t i on f or  bypass i s composed of  t wo cases 

consol i dat ed f or  pur poses of  appeal .   The f i r st  case,  2008CV520 
( No.  2012AP805)  i s t he Wal l er s '  r el ocat i on benef i t s case.   The 
second case,  2010CV691 ( No.  2012AP840)  i s t he Wal l er s '  r i ght - t o-
t ake act i on.    
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f or  t he t aki ng of  t he easement s.   Thi r d,  we exami ne t he hol di ng 

and r easoni ng i n t he f i r st  cour t  of  appeal s deci s i on,  Wal l er  v.  

Amer i can Tr ansmi ssi on Co. ,  LLC,  2009 WI  App 172,  322 

Wi s.  2d 255,  776 N. W. 2d 612 ( Wal l er  I ) .   Four t h,  we expl ai n t he 

c i r cui t  cour t  pr oceedi ngs af t er  t he f i r st  r emand f r om t he cour t  

of  appeal s.   Fi f t h,  we exami ne t he hol di ng and r easoni ng i n t he 

second cour t  of  appeal s deci s i on,  Wal l er  v.  Amer i can 

Tr ansmi ssi on Co. ,  LLC,  2011 WI  App 91,  334 Wi s.  2d 740,  799 

N. W. 2d 487 ( Wal l er  I I ) .   Si xt h,  we r ecount  t he pr oceedi ngs i n 

t he c i r cui t  cour t  on t he uneconomi c r emnant  i ssue af t er  t he 

second r emand.   Fi nal l y,  we exami ne t he ci r cui t  cour t ' s  f i ndi ngs 

and concl usi ons on t he i ssues of  l i t i gat i on expenses and 

r el ocat i on benef i t s.  

A.  The Wal l er  Pr oper t y and ATC 

¶11 I n 1989 t he Wal l er s pur chased a 1. 5 acr e t r i angul ar  

l ot  i n t he Town of  Del avan i n Wal wor t h Count y.   The pr oper t y i s 

bounded on t he east  by I nt er st at e 43,  on t he nor t h by Mound 

Road,  and on t he west  by a vacant  l ot .   The pr oper t y——zoned A- 1 

Agr i cul t ur al ——i ncl udes a s i ngl e- f ami l y r esi dence,  s i t e 

i mpr ovement s,  l andscapi ng,  and out bui l di ngs.   

¶12 The Wal l er  pr oper t y had sever al  encumbr ances bur deni ng 

i t  bef or e t he easement s t aken by ATC.   Fi r st ,  a t r ansmi ssi on 

l i ne wi t h a 20- f oot - wi de easement  bur dened t he pr oper t y al ong 

Mound Road on t he nor t h bef or e t he Wal l er s pur chased t he 

pr oper t y.   Second,  t he pr oper t y was subj ect  t o hi ghway set backs 

al ong bot h Mound Road ( 25 f eet )  and I nt er st at e 43 ( 50 f eet ) .    
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¶13 For  al most  20 year s,  t he r ur al  f ar met t e ser ved as t he 

Wal l er s '  home. 4  However ,  i n t he year s s i nce 1989 t he char act er  

of  t he l and sur r oundi ng t he Wal l er s '  pr oper t y changed.   By 2008 

near by l and t hat  was once agr i cul t ur al  became an i ndust r i al  

par k.   

¶14 ATC i s a Wi sconsi n l i mi t ed l i abi l i t y  company and 

publ i c ut i l i t y  r egul at ed by t he Publ i c Ser vi ce Commi ssi on of  

Wi sconsi n ( t he PSC) 5 and t he Feder al  Ener gy Regul at or y  

Commi ssi on.   The l egi s l at ur e aut hor i zed t he cr eat i on of  ATC and 

desi gnat ed i t  as a " publ i c ut i l i t y , "  an el ect r i c " t r ansmi ssi on 

company, "  and a " t r ansmi ssi on ut i l i t y . "   Wi s.  St at .  

§§ 196. 01( 5) ,  196. 485( 1) ( ge) ,  196. 485( 1) ( i ) .   See al so 1999 Wi s.  

Act  9.   Wi sconsi n St at .  § 32. 02( 5) ( b)  vest s ent i t i es l i ke ATC 

wi t h t he power  of  emi nent  domai n.    

¶15 Publ i c ut i l i t i es  may not  under t ake wor k on a pr oj ect  

l i ke a hi gh- vol t age t r ansmi ssi on l i ne unl ess t hey have obt ai ned 

t he r equi s i t e appr oval  f r om t he PSC and t he Depar t ment  of  

Nat ur al  Resour ces ( t he DNR) .   See Wi s.  St at .  § 196. 491( 3)  

( r equi r i ng t he PSC t o i ssue a cer t i f i cat e of  publ i c conveni ence 

and necessi t y bef or e t he const r uct i on of  a " f aci l i t y"  l i ke a 

                                                 
4 The Wal l er s used t hei r  pr oper t y t o r ai se chi ckens and 

t ur keys and past ur e sheep.   The Wal l er s al so had an ext ensi ve 
gar den on t he pr oper t y.    

5 The Publ i c Ser vi ce Commi ssi on ( PSC)  " has j ur i sdi ct i on t o 
super vi se and r egul at e ever y publ i c ut i l i t y  i n t hi s st at e and t o 
do al l  t hi ngs necessar y and conveni ent  t o i t s  j ur i sdi ct i on. "   
Wi s.  St at .  § 196. 02( 1) .   See al so I ndus.  Ener gy Gr p.  v.  Pub.  
Ser v.  Comm' n,  2012 WI  89,  ¶26,  342 Wi s.  2d 576,  819 N. W. 2d 240.    
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hi gh- vol t age t r ansmi ssi on l i ne) .   Thus,  when ATC pr oposed an 

upgr ade and expansi on of  an exi st i ng t r ansmi ssi on l i ne i n and 

ar ound t he Ci t y of  Del avan,  t he st at ut es r equi r ed admi ni st r at i ve 

pr oceedi ngs bef or e t he PSC and t he DNR.   One of  t he pr oceedi ngs 

i ncl uded a publ i c hear i ng at  t he PSC i n Madi son at  whi ch Scot t  

Wal l er  t est i f i ed.   He expr essed concer n about  possi bl e heal t h 

hazar ds and i mpai r ment  of  pr oper t y val ues r esul t i ng f r om t he 

pl acement  of  hi gh- vol t age t r ansmi ssi on l i nes af f ect i ng t wo si des 

of  hi s pr oper t y.   

¶16 Ul t i mat el y,  on Mar ch 30,  2006,  t he PSC i ssued ATC a 

cer t i f i cat e of  publ i c conveni ence and necessi t y f or  t he 

ut i l i t y ' s pr oj ect .   The PSC det er mi ned t hat  t he upgr ade and 

expansi on of  t r ansmi ssi on l i nes " [ woul d]  not  have undue adver se 

i mpact s on .  .  .  publ i c heal t h and wel f ar e. "    

¶17 Havi ng r ecei ved t he r equi s i t e r egul at or y appr oval ,  ATC 

pr oceeded t o acqui r e t he l and and easement s needed t o advance 

t he pr oj ect .   These acqui s i t i ons i ncl uded t he easement s on t he 

Wal l er  pr oper t y.    

¶18 As expl ai ned pr evi ousl y,  t he Wal l er  pr oper t y was 

al r eady bur dened by a 20- f oot - wi de easement  f r om an exi st i ng 

t r ansmi ssi on l i ne on t he nor t h s i de al ong Mound Road,  hi ghway 

set backs al ong Mound Road,  and hi ghway set backs al ong I nt er st at e 

43.    

¶19 ATC sought  t o pur chase t wo easement s on t he Wal l er  

pr oper t y.   The f i r st  easement  woul d over l ay t he exi st i ng 

t r ansmi ssi on l i ne easement  on t he nor t h s i de of  t he pr oper t y,  

but  wi den t he easement  t o 45 f eet ——an ext ensi on of  25 f eet  over  
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t he exi st i ng easement .   The second easement  woul d be 45 f eet  

wi de and r un al ong t he east  s i de of  t he pr oper t y——wi t hi n t he 50 

f oot  hi ghway set back f r om I nt er st at e 43.   I n addi t i on,  ATC 

sought  t o i nst al l  a l ar ge ut i l i t y  pol e i n t he nor t heast  cor ner  

of  t he pr oper t y t o suppor t  conduct or  wi r es and di st r i but i on 

l i nes. 6  

¶20 Pur suant  t o Wi s.  St at .  § 32. 06( 2) ( a) , 7 ATC r et ai ned 

John Rol l i ng ( Rol l i ng)  of  Rol l i ng & Co.  t o conduct  an appr ai sal  

                                                 
6 The easement  aut hor i zed ATC t o do t he f ol l owi ng:  

" Const r uct ,  i nst al l ,  oper at e,  mai nt ai n,  r epai r ,  r epl ace,  
r ebui l d,  r emove,  r el ocat e,  i nspect  and pat r ol  a l i ne of  
st r uct ur es,  compr i sed of  wood,  concr et e,  st eel  or  of  such 
mat er i al  as Gr ant ee may sel ect ,  and wi r es,  i ncl udi ng associ at ed 
appur t enances f or  t he t r ansmi ssi on of  el ect r i c cur r ent ,  
communi cat i on f aci l i t i es and si gnal s appur t enant  t her et o. "    

The easement  al so gr ant ed ATC t he associ at ed necessar y 
r i ght s t o:  

 ( 1)  Ent er  upon t he easement  st r i p f or  t he 
pur poses of  exer ci s i ng t he r i ght s conf er r ed by t hi s 
easement .   ( 2)  Const r uct ,  i nst al l ,  oper at e,  mai nt ai n,  
r epai r ,  r epl ace,  r ebui l d,  r emove,  r el ocat e,  i nspect  
and pat r ol  t he above descr i bed f aci l i t i es and ot her  
appur t enances t hat  t he Gr ant ee deems necessar y.   ( 3)  
Tr i m,  cut  down and r emove any or  al l  br ush,  t r ees and 
over hangi ng br anches now or  her eaf t er  exi st i ng on sai d 
easement  st r i p.   ( 4)  Cut  down and r emove such t r ees 
now or  her eaf t er  exi st i ng on t he pr oper t y of  t he 
Landowner  l ocat ed out si de of  sai d easement  st r i p whi ch 
by f al l i ng mi ght  i nt er f er e wi t h or  endanger  sai d 
l i ne( s) ,  t oget her  wi t h t he r i ght ,  per mi ssi on and 
aut hor i t y t o ent er  i n a r easonabl e manner  upon t he 
pr oper t y of  t he Landowner  adj acent  t o sai d easement  
st r i p f or  such pur pose.  

7 Wi s.  St at .  § 32. 06( 2) ( a)  pr ovi des:  " The condemnor  shal l  
cause at  l east  one .  .  .  appr ai sal  t o be made of  t he pr oper t y 
pr oposed t o be acqui r ed. "    
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of  t he pr oper t y.   Rol l i ng concl uded t hat  t he pr oper t y ' s 

appr ai sed val ue bef or e t he easement s was $130, 000. 8  Wi t h r egar d 

t o t he  ef f ect s of  t he easement s,  Rol l i ng wr ot e:  

 We bel i eve t her e wi l l  be an i mmedi at e negat i ve 
ef f ect  on r esi dent i al  appeal .   Over  one hal f  of  t he 
pr oper t y wi l l  be under  easement .   The [ pr oper t y]  wi l l  
have maj or  t r ansmi ssi on l i nes al ong t wo of  i t s  t hr ee 
si des.   The t r ansmi ssi on l i nes wi l l  be wi t hi n 60 
[ f eet ]  of  t he house.   A subst ant i al  par t  of  t he 
l andscapi ng wi l l  have been l ost .   Our  bef or e anal ysi s 
suggest ed a pr oper t y whi ch was al r eady i n t r ansi t i on 
f r om i mpr oved r esi dent i al  use t o vacant  i ndust r i al  l ot  
use.   We bel i eve t he i nst al l at i on of  t he t r ansmi ssi on 
l i ne pol e and t he l i nes t hemsel ves br i ngs t hi s  
pr oper t y t o t he t i ppi ng poi nt  f r om r esi dent i al  appeal  
t owar d l i ght  i ndust r i al  appeal .   I t  i s  mor e l i kel y 
t hat  t he next  buyer  of  t hi s pr oper t y wi l l  be an 
i ndust r i al  devel oper  r at her  t han a r esi dent i al  user .   
We concl ude t hat  t he r esi dent i al  i mpr ovement s ar e 
r ender ed t ot al l y obsol et e.   Hi ghest  and best  use 
changes f r om i mpr oved r esi dent i al  t o vacant  i ndust r i al  
l and.    

Consequent l y,  Rol l i ng concl uded t hat  t he Wal l er  pr oper t y ' s 

appr ai sed val ue af t er  t he easement s was $55, 500——a l oss of  

$74, 500,  or  near l y 57 per cent  l oss i n val ue.   Rol l i ng al l ot t ed 

an addi t i onal  $7, 500 t o demol i sh t he r esi dent i al  i mpr ovement s.    

¶21 The Wal l er s r et ai ned t hei r  own appr ai ser s,  Ar t hur  

Sul l i van and Kur t  Ki el i sch of  Appr ai sal  Gr oup One ( Gr oup One) .   

Gr oup One concl uded t hat  t he bef or e- easement  val ue of  t he 

pr oper t y was $132, 000,  ver y s i mi l ar  t o Rol l i ng' s  bef or e- easement  

                                                 
8 Of  t he $130, 000 bef or e- easement  appr ai sal ,  Rol l i ng 

al l ocat ed $75, 500 t o val ue of  t he l and and $54, 500 t o val ue of  
t he i mpr ovement s.    
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appr ai sed val ue.   However ,  Gr oup One came t o a ver y di f f er ent  

concl usi on on t he af t er - easement  val ue of  t he Wal l er  pr oper t y.  

¶22 I n det er mi ni ng t he af t er - easement  val ue,  Gr oup One 

consi der ed t he pr oper t y use f or  i ndust r i al  and r esi dent i al  

pur poses.   I n l i ght  of  t he nei ghbor i ng i ndust r i al  l and uses,  

Gr oup One consi der ed t he Wal l er  pr oper t y t o have i t s hi ghest  and 

best  use as " vacant  f or  i ndust r i al  pur poses. "   However ,  Gr oup 

One not ed t hat  t he pr oper t y ' s t r i angul ar  shape and smal l  s i ze 

" negat i vel y i mpact [ ed]  i t s desi r abi l i t y  as an i ndust r i al  s i t e at  

t hi s t i me. "   Thus,  Gr oup One concl uded t hat  t he cur r ent  

i mpr ovement s " cont r i but e s i gni f i cant  val ue t o i t s ongoi ng use as 

a r esi dent i al  pr oper t y,  despi t e t he changi ng l and use and ci t y 

expansi on sur r oundi ng i t . "   I n ei t her  case,  f ol l owi ng t he 

encumbr ance of  t he pr oper t y by t wo 45- f oot - wi de easement s,  t he 

pr oper t y ' s use woul d be r est r i ct ed f ur t her  f or  ei t her  i ndust r i al  

or  r esi dent i al  pur poses. 9  Al t oget her ,  Gr oup One est i mat ed t hat  

t he easement s woul d cover  appr oxi mat el y 0. 8 acr es of  l and and 

woul d pr oduce i n t hat  ar ea a 100 per cent  l oss i n val ue.   

Consequent l y,  Gr oup One concl uded t hat :    

 Gr ant i ng [ t he t wo easement s t o ATC]  r educes t he 
pr oper t y owner ' s r i ght  t o enj oy t hei r  pr oper t y and 
ut i l i ze i t  t o i t s f ul l est  use.   Due t o t he r est r i ct ed 
use of  t he pr oper t y and t he gi v i ng up of  t he r i ght  t o 
cont r ol  t he easement  ar ea,  i t  i s  concl uded t hat  t he 

                                                 
9 I n par t i cul ar ,  Gr oup One poi nt ed t o r est r i ct i ons on owner  

usage i n t he easement  ar ea ( i . e. ,  i nabi l i t y  t o bui l d st r uct ur es,  
st or e cer t ai n war es,  pl ant  t r ees or  shr ubs) .   Fur t her mor e,  t he 
pr oper t y ' s s i ze and shape l i mi t at i ons,  whi l e al r eady cr eat i ng 
devel opment  l i mi t at i ons,  woul d be f ur t her  r est r i ct ed f or  ei t her  
i ndust r i al  or  r esi dent i al  user s.    
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easement  ar ea r epr esent s a 100% l oss of  pr oper t y  val ue 
t o t he pr oper t y owner .  

Thus,  Gr oup One est i mat ed t he af t er - easement  val ue of  t he t ot al  

pr oper t y t o be onl y $15, 500——r esul t i ng i n a l oss of  $116, 500,  or  

88 per cent  of  t he bef or e easement  val ue.    

 ¶23 Kur t  Ki el i sch l at er  suppl ement ed Gr oup One' s i ni t i al  

appr ai sal ,  st at i ng hi s opi ni on t hat  t he Wal l er  pr oper t y 

" suf f er ed subst ant i al [ l y ]  i mpai r ed economi c v i abi l i t y  as a 

r esul t  of  t he t aki ng of  t he t r ansmi ssi on l i ne easement . "   Mr .  

Ki el i sch based hi s opi ni on,  i n par t ,  on t he f ol l owi ng:   ATC' s 

j ur i sdi ct i onal  of f er  i ndi cat ed a val ue of  $30, 500 f or  t he 

pr oper t y,  r ef l ect i ng a l oss of  val ue of  mor e t han 76 per cent ;  

t he easement  ar ea cover ed mor e t han hal f  of  t he pr oper t y;  

" publ i c per cept i ons of  t he danger s of  el ect r i c magnet i c f i el ds" ;  

t he appear ance and pr oxi mi t y of  t he hi gh- vol t age t r ansmi ssi on 

l i nes;  t he hi ghest  and best  use of  t he pr oper t y af t er  t he t aki ng 

woul d be vacant  i ndust r i al ;  and t he i nabi l i t y  of  t he par cel  t o 

be ut i l i zed f or  i ndust r i al  pur poses i n t he absence of  muni ci pal  

sewer  and wat er .    

¶24 Af t er  t he Rol l i ng and Gr oup One appr ai sal s,  ATC made 

sever al  of f er s t o t he Wal l er s.   See Wi s.  St at .  § 32. 06( 2a)  

( r equi r i ng t he condemnor ,  bef or e maki ng a j ur i sdi ct i onal  of f er ,  

t o negot i at e per sonal l y wi t h a pr oper t y owner ) .   I ni t i al l y ,  on 

Oct ober  8,  2007,  ATC of f er ed t o acqui r e onl y t he easement s f or  

$49, 000.   The Wal l er s r ej ect ed t hat  of f er .   Next ,  ATC r ai sed i t s  

of f er  f or  onl y t he easement s t o $84, 600,  whi ch t he Wal l er s al so 

r ej ect ed.   Lat er ,  on Mar ch 14,  2008,  af t er  r ecei v i ng t he Gr oup 
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One appr ai sal ,  ATC agai n r ai sed i t s of f er  f or  t he easement s t o 

$99, 500.   I n t he al t er nat i ve,  ATC of f er ed t o pur chase t he ent i r e 

Wal l er  pr oper t y f or  $132, 000,  pr ovi ded t he Wal l er s wai ved t he 

r i ght  t o any r el ocat i on benef i t s.   The Wal l er s  r ej ect ed t hat  

of f er  as wel l .    

¶25 Fi nal l y,  on Mar ch 20,  2008,  ATC made a j ur i sdi ct i onal  

of f er  t o t he Wal l er s of  $99, 500 f or  onl y t he t wo easement s.   The 

Wal l er s r ej ect ed t he j ur i sdi ct i onal  of f er .    

B.  The Fi r st  Ci r cui t  Cour t  Deci s i on:  The Wal l er s '   

Ri ght - t o- Take Act i on and t he Just  Compensat i on Pr oceedi ng 

I ni t i at ed by ATC 

 ¶26 On Apr i l  25,  2008,  t he Wal l er s  f i l ed a r i ght - t o- t ake 

act i on under  Wi s.  St at .  § 32. 06( 5) .   The Wal l er s di d not  

chal l enge ATC' s r i ght  t o t ake t he easement s.   They ar gued 

i nst ead t hat  because t he pr oposed easement s woul d cover  mor e 

t han hal f  of  t hei r  pr oper t y  and r ender  t hei r  r esi dent i al  

i mpr ovement s t ot al l y obsol et e,  t hey woul d be l ef t  wi t h an 

uneconomi c r emnant  under  § 32. 06( 3m) .   I n shor t ,  t he Wal l er s di d 

not  ar gue t hat  t he ATC was t aki ng t oo much,  but  t hat  ATC was 

t r y i ng t o get  away wi t h t aki ng t oo l i t t l e.   The Wal l er s '  

compl ai nt  c l ai med t hat  " t he pr oposed acqui s i t i on by ATC compel s 

a t ot al  acqui s i t i on wi t h a guar ant ee of  at t endant  r el ocat i on 

benef i t s pur suant  t o .  .  .  Wi s.  St at .  § 32. 19. "   Then,  r ai s i ng 

t he st akes,  t he Wal l er s asked t he ci r cui t  cour t  t o pr ohi bi t  t he 

pr oposed acqui s i t i on of  t he easement s unt i l  ATC agr eed t o 

acqui r e t he ent i r e pr oper t y and pr ovi de r el ocat i on benef i t s.    
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 ¶27 Four  days af t er  t he Wal l er s f i l ed t hei r  r i ght - t o- t ake 

act i on,  ATC f i l ed a ver i f i ed pet i t i on f or  condemnat i on 

pr oceedi ngs,  pur suant  t o Wi s.  St at .  § 32. 06( 7) . 10  ATC asked t he 

ci r cui t  cour t  f or  hear i ngs bef or e t he Wal wor t h Count y 

Condemnat i on Commi ssi on ( t he Commi ssi on)  t o det er mi ne j ust  

compensat i on f or  t he t aki ng of  t he easement s. 11  At  t he same 

t i me,  ATC pet i t i oned t he ci r cui t  cour t  f or  i mmedi at e possessi on 

of  t he easement s pur suant  t o Wi s.  St at .  § 32. 12( 1) .   The ci r cui t  

cour t ,  Rober t  J.  Kennedy,  Judge,  gr ant ed t he pet i t i ons,  

assi gni ng t he case t o t he Commi ssi on and al l owi ng ATC t o t ake 

i mmedi at e possessi on wi t hout  a hear i ng. 12   

 ¶28 The Commi ssi on hel d a hear i ng on June 11,  2008,  on 

val uat i on quest i ons t o det er mi ne an awar d.   Ul t i mat el y,  t he 

Commi ssi on concl uded t hat  t he f ai r  mar ket  val ue of  t he Wal l er  

                                                 
10 2008GF78,  Wal wor t h Count y,  Consol i dat ed Cour t  Aut omat ed 

Pr ogr am ( CCAP) .   I ni t i al l y ,  t he Wal l er s '  r i ght - t o- t ake act i on 
was consol i dat ed wi t h t he t wo pet i t i ons of  ATC on j ust  
compensat i on and i mmedi at e possessi on.    

11 ATC' s pet i t i on f or  condemnat i on pr oceedi ngs and t he 
subsequent  awar d of  j ust  compensat i on became t he subj ect  of  
appeal  by t he Wal l er s.   Ul t i mat el y,  t he Wal l er s '  appeal  of  t he 
Commi ssi on' s awar d became 2008CV955,  t he val uat i on case.   The 
appeal s of  t he r i ght - t o- t ake act i on and t he r el ocat i on benef i t s 
case i mpl i cat e t he val uat i on case;  however ,  nei t her  par t y has 
appeal ed t he j ur y ver di ct  i n t he val uat i on case,  wher e t he j ur y 
det er mi ned t hat  t he val ue of  t he Wal l er  pr oper t y was $38, 000.    

12 Shor t l y af t er  ATC f i l ed i t s pet i t i on f or  condemnat i on 
pr oceedi ngs and t o t ake i mmedi at e possessi on,  t he Wal l er s moved 
t he ci r cui t  cour t  f or  an expedi t ed hear i ng on t hei r  r i ght - t o-
t ake act i on and f or  a t empor ar y i nj unct i on pr event i ng ATC f r om 
pr oceedi ng on t hei r  pet i t i ons.   The ci r cui t  cour t  r ej ect ed t he 
Wal l er s '  mot i on,  concl udi ng t hat  t her e was no r eason t o pr event  
ATC f r om obt ai ni ng i mmedi at e possessi on of  t he easement s.    
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pr oper t y bef or e t he t aki ng of  t he easement s was $130, 000,  t hat  

t he val ue was r educed t o $40, 000 af t er  t he t aki ng,  and t hat  t he 

Wal l er s shoul d be awar ded $90, 000.   The Wal l er s ul t i mat el y 

accept ed t hi s amount  f r om ATC i n Januar y 2009 but  appeal ed t he 

Commi ssi on' s awar d t o t he c i r cui t  cour t .    

¶29 The ci r cui t  cour t ,  agai n pr esi ded over  by Judge 

Kennedy,  di smi ssed t he Wal l er s '  r i ght - t o- t ake act i on on November  

8,  2008,  f i ve mont hs af t er  t he Commi ssi on f i ni shed i t s  

val uat i on.   The ci r cui t  cour t  concl uded t hat  an uneconomi c 

r emnant  c l ai m shoul d be deci ded i n a val uat i on pr oceedi ng,  not  

i n a r i ght - t o- t ake act i on.   The Wal l er s appeal ed t he di smi ssal  

of  t hei r  compl ai nt .  

C.  Wal l er  I :  The Fi r st  Appeal  

 ¶30 The sol e i ssue bef or e t he cour t  of  appeal s was 

" whet her  t he quest i on of  t he exi st ence of  an uneconomi c r emnant  

i s pr oper l y r ai sed i n an act i on under  Wi s.  St at .  § 32. 06( 5) . "   

Wal l er  I ,  322 Wi s.  2d 255,  ¶10.    

 ¶31 The Wal l er s ar gued t hat  Wi s.  St at .  § 32. 06( 5)  pr ovi des 

t he onl y oppor t uni t y f or  a pr oper t y owner  t o chal l enge a t aki ng 

on t he gr ound t hat  i t  was i ncompl et e because i t  l ef t  an 

uneconomi c r emnant .   I d. ,  ¶13.   The cour t  of  appeal s f ound t hi s 

ar gument  per suasi ve i n l i ght  of  t he pl ai n l anguage of  § 32. 06( 5)  

( al l owi ng f or  chal l enges f or  any r eason ot her  t han j ust  

compensat i on) ,  as wel l  as t he st at ut or y scheme.   I d. ,  ¶¶13–16.   

Al t hough concedi ng t hat  " an uneconomi c r emnant  seems t o r equi r e 

val uat i on, "  t he cour t  of  appeal s r easoned t hat  " bef or e 

compensat i on can be set ,  t her e must  be a det er mi nat i on of  what  
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i s bei ng t aken. "   I d. ,  ¶¶13–14.   The uneconomi c r emnant  

det er mi nat i on i n § 32. 06( 5)  " per mi t s t he cour t  and t he 

[ condemnat i on]  commi ssi on t o ' devot e f ul l  at t ent i on'  t o t he 

cr uci al  i ssue of  j ust  compensat i on ' wi t hout  havi ng t he 

del i ber at i on def l ect ed i nt o consi der at i on of  col l at er al  

pr ocedur al  mat t er s. ' "   I d. ,  ¶14 ( quot i ng Rademann v.  DOT,  2002 

WI  App 59,  ¶38,  252 Wi s.  2d 191,  642 N. W. 2d 600) .   I n ot her  

wor ds,  t he pr oper t y owner  must  know t he " scope of  t he 

acqui s i t i on bef or e t he quest i on of  compensat i on i s negot i at ed. "   

I d.    

 ¶32 The cour t  of  appeal s al so hel d t hat  a pr oper t y owner  

asser t i ng t he ex i st ence of  an uneconomi c r emnant  af t er  a t aki ng 

" must  have t he r i ght  t o cont est  a condemnat i on t hat  does not  

acknowl edge an uneconomi c r emnant . "   I d. ,  ¶15.   The cl ai m of  an 

uneconomi c r emnant ,  t he cour t  of  appeal s posi t ed,  " i s not  a 

meani ngl ess exer ci se swal l owed up i n t he compensat i on pr ocess, "  

but  a pr oper t y owner ' s asser t i on t o pr ot ect  hi s or  her  r i ght s.   

I d. ,  ¶16.    

¶33 Ther ef or e,  t he cour t  of  appeal s  r emanded t he case t o 

t he c i r cui t  cour t ,  di r ect i ng i t  t o r ei nst at e t he Wal l er s '  r i ght -

t o- t ake cl ai m and t o det er mi ne whet her  ATC' s t aki ng cr eat ed an 

uneconomi c r emnant .   " I f  so, "  t he cour t  of  appeal s concl uded,  

" ATC i s r equi r ed,  under  [ Wi s.  St at . ]  § 32. 06( 3m) ,  t o make a 

concur r ent  of f er  f or  t he r emnant  and t o pr ov i de r el ocat i on 

benef i t s .  .  .  di r ect ed by Wi s.  St at .  § 32. 19. "   I d. ,  ¶17.    

D.  Post - Wal l er  I :  The Val uat i on Tr i al  and  

Second Deci s i on on t he Wal l er s '  Uneconomi c Remnant  Cl ai m 
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 ¶34 Af t er  r emand,  t he c i r cui t  cour t ,  wi t h Judge John R.  

Race pr esi di ng over  bot h t he r i ght - t o- t ake and val uat i on cases,  

chose t o post pone a hear i ng on t he uneconomi c r emnant  c l ai m 

unt i l  af t er  t he j ur y ' s ver di ct  i n t he val uat i on appeal . 13   

¶35 The ci r cui t  cour t  conduct ed a t hr ee- day j ur y t r i al  on 

t he Wal l er s '  appeal  of  t he Commi ssi on' s awar d of  j ust  

compensat i on.   The j ur y concl uded t he bef or e t aki ng val ue of  t he 

pr oper t y at  $132, 000 and an af t er  t aki ng val ue at  $38, 000.   The 

r esul t i ng j ust  compensat i on awar d was $94, 000,  whi ch t he Wal l er s  

di d not  appeal .    

¶36 Af t er  t he val uat i on j ur y t r i al ,  t he c i r cui t  cour t  

i ncor por at ed bot h t he r ecor d and t he ver di ct  f r om t he j ur y t r i al  

i nt o t he r ecent l y r ei nst at ed r i ght - t o- t ake act i on by t he 

Wal l er s.   The ci r cui t  cour t  f ound t hat  t he Wal l er s r esi ded i n 

t hei r  house f or  appr oxi mat el y one year  af t er  ATC t ook t he 

easement s;  t hat  peopl e coul d st i l l  r esi de i n t he Wal l er  house;  

t hat  t he pr oper t y was of  suf f i c i ent  s i ze t o al l ow f or  meani ngf ul  

use;  and t hat  t he pr oper t y and i mpr ovement s had subst ant i al  

val ue af t er  t he t aki ng.   Ther ef or e,  t he c i r cui t  cour t  r ul ed 

t hat ,  as a mat t er  of  l aw,  t he pr oper t y af t er  t he t aki ng of  t he 

easement s was not  an uneconomi c r emnant .    

                                                 
13 The Wal l er s pet i t i oned t he cour t  of  appeal s f or  a wr i t  of  

mandamus,  ar gui ng t hat  t he or der  of  det er mi nat i on chosen by t he 
c i r cui t  cour t  v i ol at ed t he cour t  of  appeal s mandat e i n Wal l er  v.  
Amer i can Tr ansmi ssi on Co. ,  LLC,  2009 WI  App 172,  322 
Wi s.  2d 255,  776 N. W. 2d 612 ( Wal l er  I ) .   The cour t  of  appeal s 
deni ed t he pet i t i on,  concl udi ng t hat  t he c i r cui t  cour t  di d not  
v i ol at e a pl ai n l egal  dut y mandat ed i n Wal l er  I .    
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¶37 The ci r cui t  cour t  di smi ssed t he Wal l er s '  compl ai nt  and 

t he Wal l er s appeal ed.   

E.  Wal l er  I I :  The Second Appeal  

¶38 Once agai n,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t .   Wal l er  I I ,  334 Wi s.  2d 740.   The cour t  of  appeal s hel d 

t hat   

when a pr oper t y  owner  pr oper l y  r ai ses t he i ssue of  
whet her  he or  she wi l l  be l ef t  wi t h an uneconomi c 
r emnant  pur suant  t o Wi s.  St at .  § 32. 06( 3m) ,  a c i r cui t  
cour t  must  f i r st  hol d an evi dent i ar y hear i ng under  
§ 32. 06( 5)  t o det er mi ne whet her  t he r emai ni ng par cel  
i s  an uneconomi c r emnant .   A f act  f i nder  may not  
det er mi ne j ust  compensat i on unt i l  t he c i r cui t  cour t  
has r esol ved t he f ul l  scope of  t he t aki ng.  

I d. ,  ¶2.    

¶39 As i t  di d pr evi ousl y i n Wal l er  I ,  t he cour t  of  appeal s 

acknowl edged t he di f f i cul t y of  separ at i ng t he quest i on of  t he 

exi st ence of  an uneconomi c r emnant  and t he quest i on of  val ue of  

t he r emnant .   I d. ,  ¶14.   However ,  det er mi ni ng t he exi st ence of  

an uneconomi c r emnant  i s " not  j ust  a quest i on of  val ue——a 

ci r cui t  cour t  must  al so det er mi ne whet her  t he pr oper t y i s ' of  

subst ant i al l y  i mpai r ed economi c v i abi l i t y . ' "   I d.  ( quot i ng Wi s.  

St at .  § 32. 06( 3m) ) .   The cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  f ai l ed t o addr ess whet her  t he Wal l er  pr oper t y was 

" subst ant i al l y  i mpai r ed"  as t o i t s economi c v i abi l i t y .   I d.   

Si gni f i cant l y,  t he cour t  of  appeal s st at ed t hat  " t he i nqui r y 

does not  end once t he dol l ar  val ue of  t he r emai ni ng pr oper t y i s 

det er mi ned——a ci r cui t  cour t  i s  al so expect ed t o exami ne whet her  
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t he par t i al  t aki ng ' subst ant i al l y  i mpai r ed [ t he]  economi c 

v i abi l i t y '  of  t he pr oper t y. "   I d. ,  ¶15 ( al t er at i on i n or i gi nal ) .  

¶40 Thus,  t he cour t  of  appeal s r ever sed and r emanded t o 

t he c i r cui t  cour t  f or  a hear i ng consi st ent  wi t h i t s deci s i on.   

I d. ,  ¶17.   Al so,  t he cour t  of  appeal s r ul ed t hat  " [ i ] f  t he 

c i r cui t  cour t  f i nds t hat  t he Wal l er s '  pr oper t y i s an uneconomi c 

r emnant ,  t he j ur y ' s j ust  compensat i on ver di ct  i s  vacat ed. "   I d.    

F.  Post - Wal l er  I I :  The Thi r d Deci s i on on t he Wal l er s '   

Uneconomi c Remnant  Cl ai m and Li t i gat i on Cost s 

¶41 Fol l owi ng t he second r emand f r om t he cour t  of  appeal s,  

t he c i r cui t  cour t ,  Judge James L.  Car l son now pr esi di ng,  hel d a 

t wo- day t r i al  i n t he r i ght - t o- t ake case on whet her  an uneconomi c 

r emnant  exi st ed.   The t r i al  was hel d i n November  2011.   For  t he 

most  par t ,  t he same wi t nesses who t est i f i ed i n t he val uat i on 

t r i al  t est i f i ed at  t he r i ght - t o- t ake t r i al ,  and t he t est i mony 

was l ar gel y t he same.    

¶42 At  t he concl usi on of  t hi s t r i al ,  Judge Car l son r ul ed 

t hat  t he t aki ng di d i ndeed l eave t he Wal l er s wi t h an uneconomi c 

r emnant .   The c i r cui t  cour t  f ound t hat  t he pr oper t y suf f er ed 

" subst ant i al l y  i mpai r ed economi c v i abi l i t y"  because:  ( 1)  t he 

j ur i sdi ct i onal  of f er  of  $99, 500 set  damages t o t he pr oper t y at  

76 per cent  of  t he agr eed upon $130, 000 pr e- t ak i ng val ue;  ( 2)  

bot h appr ai ser s agr eed t hat  t he t aki ng made t he val ue of  t he 

r esi dent i al  i mpr ovement s obsol et e because t he hi ghest  and best  

use af t er  t aki ng was vacant  i ndust r i al  l and;  ( 3)  af t er  t he 

act i vat i on of  bot h t r ansmi ssi on l i ne,  t he Wal l er s exper i enced 

r egul ar  el ect r oni c i nt er f er ence t hat  pr ompt ed concer n f or  
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t hemsel ves,  t hei r  f ami l y,  and pot ent i al  buyer s;  and ( 4)  t he 

r emoval  of  shr ubber y and t r ees wi t hi n t he easement  

" subst ant i al l y  r educed t he at t r act i veness of  t he s i t e"  and 

el i mi nat ed a sound bar r i er  bet ween t he home and I nt er st at e 43.    

¶43 The ci r cui t  cour t  ent er ed f i nal  j udgment  f or  t he 

Wal l er s,  i mposi ng an addi t i onal  $47, 509. 72 on ATC t o acqui r e t he 

ent i r e Wal l er  pr oper t y and or der i ng t he Wal l er s t o qui t c l ai m t he 

pr oper t y t o ATC.   ATC appeal ed t he j udgment .    

¶44 Af t er  an addi t i onal  t wo- day hear i ng,  t he c i r cui t  cour t  

awar ded t he Wal l er s $211, 261. 74 i n l i t i gat i on expenses.   The 

cour t  f ound t hat  ATC condi t i oned t he pur chase of  al l  t he 

Wal l er s '  pr oper t y on whet her  t he Wal l er s wai ved any r i ght  t o 

r el ocat i on expenses.   On t he basi s of  t hi s f i ndi ng,  t he cour t  

det er mi ned t hat  ATC f ai l ed t o negot i at e i n good f ai t h.   The 

cour t  al so r ul ed t hat ,  when a condemnor  f ai l s  t o " r esol ve t he 

i ssue of  t he uneconomi c r emnant  pr i or  t o [ maki ng t he 

j ur i sdi ct i onal  of f er ] , "  t he cost  of  l i t i gat i on shi f t s t o t he 

condemnor .   The ci r cui t  cour t  det er mi ned t hat  bot h scenar i os 

appl i ed i n t hi s case.   ATC chal l enges t he awar d of  l i t i gat i on 

cost s i n t hi s appeal .    

G.  The Rel ocat i on Benef i t s Case 

¶45 On December  18,  2008,  t he Wal l er s f i l ed a c l ai m wi t h 

ATC f or  r el ocat i on benef i t s,  whi ch ATC deni ed.   On August  15,  

2009,  t he Wal l er s moved t o a new per manent  r esi dence i n t he Town 

of  Shar on i n Wal wor t h Count y——af t er  t he hi gh- vol t age 

t r ansmi ssi on l i nes had been i nst al l ed and f ul l y char ged.    
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¶46 On Apr i l  30,  2010,  t he Wal l er s f i l ed a compl ai nt  wi t h 

t he c i r cui t  cour t  c l ai mi ng t he r i ght  t o r ecover  r el ocat i on 

cost s.   The ci r cui t  cour t ,  Judge Car l son pr esi di ng,  hel d a one-

day t r i al  on t he i ssue on Januar y 25,  2012.    

¶47 Dur i ng t he t r i al ,  Scot t  Wal l er  t est i f i ed t hat  t he 

deci s i on t o move r esul t ed f r om ATC' s j ur i sdi c t i onal  of f er  of  

$99, 500 and t he r epor t  of  ATC' s appr ai ser ,  Rol l i ng,  t hat  t he 

easement s dest r oyed t he val ue of  t he r esi dent i al  i mpr ovement s on 

t he l and.   Wal l er  t est i f i ed f ur t her  t hat  he and hi s wi f e st ar t ed 

l ooki ng f or  a new home i n Febr uar y 2008——a mont h bef or e t he 

j ur i sdi ct i onal  of f er ——and made an of f er  t o pur chase t hei r  Town 

of  Shar on pr oper t y t he f ol l owi ng November . 14   

¶48 Jack Sander son,  a r el ocat i on speci al i st  wi t h t he 

Wi sconsi n Depar t ment  of  Commer ce,  al so t est i f i ed.   Sander son 

eval uat ed t he Wal l er s '  c l ai m f or  r el ocat i on benef i t s.   He opi ned 

t hat  t he Wal l er s  wer e di spl aced per sons because " t hei r  home was 

no l onger  saf e,  decent  or  sani t ar y, "  and t hat  i t  had " been 

degr aded t o an i ndust r i al  l ot . "   However ,  Sander son admi t t ed 

t hat  he r el i ed on " common sense"  and a di ct i onar y def i ni t i on of  

" decent "  and not  on any def i ni t i on i n t he admi ni st r at i ve code.    

¶49 At  t he concl usi on of  t he t r i al ,  t he c i r cui t  cour t  

r ul ed t hat  t he Wal l er s wer e di spl aced per sons under  Wi s.  St at .  

§ 32. 19( 2) ( e) 1. a.  and ent i t l ed t o r el ocat i on benef i t s.   The 

                                                 
14 On cr oss- exami nat i on,  Scot t  Wal l er  t est i f i ed t hat  he had 

consi der ed movi ng t o a new home even bef or e he l ear ned of  t he 
t r ansmi ssi on l i ne upgr ade and expansi on,  based on a desi r e f or  
l ar ger  pr oper t y and mor e bui l di ng space.    
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cour t  f ound t hat  t he Wal l er s sust ai ned $26, 350 i n cost s 

associ at ed wi t h t he acqui s i t i on of  r el ocat i on pr oper t y and 

ent er ed j udgment  i n t hat  amount . 15   

¶50 ATC appeal ed t he r i ght - t o- t ake and r el ocat i on cases 

and pet i t i oned t hi s cour t  t o bypass t he cour t  of  appeal s.   The 

cour t  gr ant ed t he pet i t i on on Januar y 14,  2013.    

I I .  STANDARD OF REVI EW 

 ¶51 I n t hi s case,  t he cour t  must  i nt er pr et  var i ous 

pr ovi s i ons of  Wi s.  St at .  ch.  32' s condemnat i on pr ocedur e.   

St at ut or y i nt er pr et at i on i s a quest i on of  l aw t hat  t hi s cour t  

r evi ews de novo.   Webor g v.  Jenny,  2012 WI  67,  ¶41,  341 

Wi s.  2d 668,  816 N. W. 2d 191 ( c i t at i ons omi t t ed) .    

 ¶52 The cour t  al so i s asked t o appl y st at ut or y pr ovi s i ons 

on condemnat i on t o cer t ai n f act s.   The appl i cat i on of  a st at ut e 

t o t he f act s of  t he case i s a quest i on of  l aw t hat  we r evi ew de 

novo.   War ehouse I I ,  LLC v.  DOT,  2006 WI  62,  ¶4,  291 Wi s.  2d 80,  

715 N. W. 2d 213 ( c i t i ng St at e v.  Reed,  2005 WI  53,  ¶13,  280 

Wi s.  2d 68,  695 N. W. 2d 315) .  As usual ,  t he cour t  benef i t s f r om 

t he anal yses of  t he c i r cui t  cour t  and cour t  of  appeal s.   I d.  

( c i t i ng St at e v.  Col e,  2003 WI  59,  ¶12,  262 Wi s.  2d 167,  663 

N. W. 2d 700) .   " Fi ndi ngs of  f act  shal l  not  be set  asi de unl ess 

c l ear l y er r oneous,  and due r egar d shal l  be gi ven t o t he 

                                                 
15 Wi sconsi n St at .  § 32. 19( 4) ( a)  capped r el ocat i on benef i t  

cost s f or  t he Wal l er s at  a maxi mum of  $25, 000,  but  t he c i r cui t  
cour t  al so per mi t t ed an addi t i onal  $1, 350 f or  t he cost  of  
movi ng,  pur suant  t o t hen- Wi s.  Admi n.  Code § COMM 202. 54.    
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oppor t uni t y of  t he t r i al  cour t  t o j udge t he cr edi bi l i t y  of  t he 

wi t nesses. "   Wi s.  St at .  § 805. 17( 2) .    

I I I .  DI SCUSSI ON 

 ¶53 Bef or e we addr ess t he ar gument s of  counsel ,  we t hi nk 

i t  i s  usef ul  t o summar i ze t he condemnat i on pr ocess i n Wi sconsi n.  

A.  St at ut or y Over vi ew of  t he Wi s.  St at .  ch.  32  

Condemnat i on Pr ocess 

¶54 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des,  i n per t i nent  par t :  " [ N] or  shal l  pr i vat e pr oper t y be 

t aken f or  publ i c use,  wi t hout  j ust  compensat i on. "  U. S.  Const .  

amend.  V.   The Taki ngs Cl ause of  t he Fi f t h Amendment  i s appl i ed 

t o t he st at es t hr ough t he Four t eent h Amendment .   St op t he Beach 

Renour i shment ,  I nc.  v.  Fl a.  Dep' t  of  Envt l .  Pr ot . ,  ___ U. S.  ___,  

130 S. Ct .  2592,  2597,  177 L. Ed.  2d 184 ( 2010) ;  Chi . ,  Bur l i ngt on 

& Qui ncy R. R.  Co.  v.  Chi . ,  166 U. S.  226,  239 ( 1897) .   Ar t i c l e I ,  

Sect i on 13 of  t he Wi sconsi n Const i t ut i on pr ovi des,  " The pr oper t y  

of  no per son shal l  be t aken f or  publ i c use wi t hout  j ust  

compensat i on t her ef or . "   Wi s.  Const .  ar t .  I ,  § 13.  

¶55 A " t aki ng" ——or  condemnat i on——of  pr i vat e pr oper t y f or  

publ i c use r equi r es t he awar d of  j ust  compensat i on under  bot h 

t he Uni t ed St at es and Wi sconsi n const i t ut i ons.   E- L Ent er s.  v.  

Mi l waukee Met r o.  Sewage Di st . ,  2010 WI  58,  ¶21,  326 Wi s.  2d 82,  

785 N. W. 2d 409 ( c i t i ng Zi nn v.  St at e,  112 Wi s.  2d 417,  424,  334 

N. W. 2d 67 ( 1983) ;  Howel l  Pl aza,  I nc.  v.  St at e Hi ghway Comm' n,  92 

Wi s.  2d 74,  80,  284 N. W. 2d 887 ( 1979) ) .  
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¶56 As a gener al  r ul e, 16 condemnat i on power s i n Wi sconsi n 

ar e set  out  i n Wi s.  St at .  ch.  32,  " Emi nent  Domai n. "   Condemnor s 

ar e di v i ded i nt o t wo cat egor i es dependi ng on t he pur pose f or  

whi ch t hey seek t o acqui r e pr oper t y.   Each cat egor y f ol l ows a 

separ at e pr ocedur al  t r ack,  al t hough t he t wo t r acks shar e many 

common pr ocedur es.    

¶57 Condemnor s use Wi s.  St at .  § 32. 05,  known as t he 

" qui ck- t ake"  st at ut e, 17 f or  condemni ng pr oper t y r el at ed t o sewer  

and t r anspor t at i on pr oj ect s.   Ot her  condemnor s ut i l i ze Wi s.  

St at .  § 32. 06,  t he " s l ow- t ake"  s t at ut e,  whi ch i s  t he " cat ch- al l "  

f or  condemnat i ons not  cover ed by § 32. 05.   

¶58 Wi sconsi n' s condemnat i on pr ocedur es under went  

s i gni f i cant  r evi s i ons i n 1959.   Ch.  639,  Laws of  1959;  Fal kner  

v.  N.  St at es Power  Co. ,  75 Wi s.  2d 116,  120,  248 N. W. 2d 885 

( 1977) .   Based on t he l egi s l at i ve r evi s i ons,   

[ i ] t  i s  appar ent  t hat  t he l egi s l at ur e i nt ended t o 
cr eat e t wo i ndependent  pr oceedi ngs r el at i ng t o 
[ " cat ch- al l " ]  condemnat i on,  an owner ' s act i on i n 
c i r cui t  cour t  under  sec.  32. 06( 5) ,  St at s. ,  and t he 
condemnat i on pr oceedi ng bef or e a j udge under  sec.  
32. 06( 7) .   Fr om sec.  32. 06( 5)  i t  i s  c l ear  t hat  t he t wo 
pr oceedi ngs may go on si mul t aneousl y.    

                                                 
16 Except i ons t o t he gener al  power s and pr ocedur es i n Wi s.  

St at .  ch.  32 ar e Wi s.  St at .  § 157. 50 ( condemnat i on power s 
est abl i shed f or  muni ci pal i t i es t o acqui r e l and f or  muni ci pal  
cemet er i es)  and Wi s.  St at .  ch.  197 ( acqui s i t i on of  publ i c 
ut i l i t i es by muni ci pal  ut i l i t i es) .    

17 " Qui ck- t ake pr oceedi ngs ar e i nt ended t o per mi t  t he 
i mmedi at e t r ansf er  of  possessi on and t i t l e t o condemnor s whi l e 
pr ot ect i ng t he r i ght s of  l andowner s. "   27 Am.  Jur .  2d Emi nent  
Domai n § 687 ( 2004)  ( f oot not e omi t t ed) .    
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Fal kner ,  75 Wi s.  2d at  120.    

1.  Who May Condemn,  Negot i at i on Bet ween t he Par t i es,   

and t he Jur i sdi ct i onal  Of f er  

¶59 Wi sconsi n St at .  § 32. 02 enumer at es ent i t i es t hat  have 

t he power  t o condemn pr i vat e pr oper t y.   The l i s t  i ncl udes publ i c 

ut i l i t i es such as ATC.   See Wi s.  St at .  § 32. 02( 5) ( b) .   Ut i l i t i es 

use t he condemnat i on pr ocedur es out l i ned i n Wi s.  St at .  § 32. 06.  

¶60 Most  condemnat i ons under  Wi s.  St at .  § 32. 06 r equi r e a 

det er mi nat i on of  t he " necessi t y of  t aki ng. "   Wi s.  St at .  

§ 32. 06( 1) .   For  exampl e,  ut i l i t i es secur e a cer t i f i cat e of  

publ i c conveni ence and necessi t y,  Wi s.  St at .  § 32. 07( 1) ,  under  

Wi s.  St at .  § 196. 491( 3) .   See al so I ndus.  Ener gy Gr p.  v.  Pub.  

Ser v.  Comm' n,  2012 WI  89,  ¶¶26–38,  342 Wi s.  2d 576,  819 

N. W. 2d 240 ( descr i bi ng t he pr ocess of  obt ai ni ng a cer t i f i cat e of  

publ i c conveni ence and necessi t y) .    

¶61 Af t er  maki ng a det er mi nat i on of  what  i t  needs t o t ake,  

a condemnor  " shal l  at t empt  t o negot i at e per sonal l y"  wi t h t he 

condemnee ( t he pr oper t y owner )  f or  pur chase of  t he pr oper t y 

" sought  t o be t aken. "   Wi s.  St at .  § 32. 06( 2a) .   The condemnor  

must  " cause at  l east  one .  .  .  appr ai sal  t o be made of  t he 

pr oper t y t o be acqui r ed"  bef or e t he negot i at i ons commence,  and 

t he condemnee may al so obt ai n an appr ai sal  " of  al l  pr oper t y 

pr oposed t o be acqui r ed. "   Wi s.  St at .  § 32. 06( 2) ( a) –( b) .    
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¶62 I f  t he negot i at i ons ar e unsuccessf ul , 18 t he condemnor  

" shal l  make and ser ve"  a j ur i sdi ct i onal  of f er  t o pur chase t he 

pr oper t y sought .   Wi s.  St at .  § 32. 06( 3) .   The cont ent s of  a 

j ur i sdi ct i onal  of f er  ar e set  out  i n Wi s.  St at .  § 32. 05( 3) .   They 

i ncl ude a descr i pt i on of  t he pr oper t y and " t he i nt er est  t her ei n 

sought  t o be t aken, "  t he pr oposed dat e of  occupancy,  and " t he 

amount  of  compensat i on of f er ed, "  i ncl udi ng such addi t i onal  i t ems 

as r el ocat i on benef i t s.   Wi s.  St at .  § 32. 05( 3) .    

¶63 I mmedi at el y f ol l owi ng t he pr ovi s i on r el at i ng t o t he 

j ur i sdi ct i onal  of f er  i n Wi s.  St at .  § 32. 06( 3)  i s t he 

def i ni t i onal  pr ovi s i on on " uneconomi c r emnant . "   I t  r eads:  

 I n t hi s sect i on,  " uneconomi c r emnant "  means t he 
pr oper t y r emai ni ng af t er  a par t i al  t aki ng of  pr oper t y,  
i f  t he pr oper t y r emai ni ng i s of  such si ze,  shape or  
condi t i on as t o be of  l i t t l e val ue or  of  subst ant i al l y  
i mpai r ed economi c v i abi l i t y .   I f  acqui s i t i on of  onl y 
par t  of  a pr oper t y woul d l eave i t s owner  wi t h an 
uneconomi c r emnant ,  t he condemnor  shal l  of f er  t o 
acqui r e t he r emnant  concur r ent l y  and may acqui r e i t  by 
pur chase or  by condemnat i on i f  t he owner  consent s. 19 

                                                 
18 I f  t he negot i at i ons ar e successf ul ,  t he condemnor  must  

f i l e t wo document s:  a r ecor d of  t he conveyance i t sel f  and t he 
cer t i f i cat e of  compensat i on,  i ndi cat i ng t he i dent i t y of  per sons 
havi ng an i nt er est  of  r ecor d i n t he pr oper t y,  t he pr oper t y ' s 
l egal  descr i pt i on,  t he nat ur e of  t he i nt er est  acqui r ed and t he 
compensat i on pr ovi ded.   Kur yl o v.  Wi s.  El ec.  Power  Co. ,  2000 WI  
App 102,  ¶10,  235 Wi s.  2d 166,  612 N. W. 2d 380 ( quot i ng Wi s.  
St at .  § 32. 06( 2a) ) .  

For  a gener al  di scussi on of  negot i at i ons i n emi nent  domai n 
pr oceedi ngs,  see Ross F.  Pl aet zer ,  Comment ,  St at ut or y 
Rest r i ct i ons on t he Exer ci se of  Emi nent  Domai n i n Wi sconsi n:  
Dual  Requi r ement s of  Pr i or  Negot i at i on and Pr ovi s i on of  
Negot i at i ng Mat er i al s,  63 Mar q.  L.  Rev.  489 ( 1980) .    

19 Except  f or  a di f f er ent  t i t l e t o t he subsect i on,  Wi s.  
St at .  § 32. 05( 3m)  cont ai ns an i dent i cal  ver si on of  t hi s st at ut e.  
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Wi s.  St at .  § 32. 06( 3m) .    

¶64 I f  t he pr oper t y owner  f ai l s  t o accept  t he 

j ur i sdi ct i onal  of f er  wi t hi n t he t i me speci f i ed i n t he st at ut e,  

t he condemnor  may pet i t i on t he c i r cui t  cour t  i n t he count y wher e 

t he pr oper t y i s l ocat ed t o have t he count y condemnat i on 

commi ssi on det er mi ne t he j ust  compensat i on f or  t he pr oper t y 

sought  t o be t aken.   Wi s.  St at .  §§ 32. 06( 6) –( 7) ,  32. 08( 5) .   I f  

t he cour t  f i nds t hat  t he condemnor  i s ent i t l ed t o condemn any 

por t i on of  t he pr oper t y,  i t  " i mmedi at el y shal l  assi gn t he mat t er  

t o t he chai r per son of  t he count y condemnat i on commi ssi oner s"  t o 

hol d a hear i ng t o det er mi ne j ust  compensat i on.   Wi s.  St at .  

§§ 32. 06( 7) ,  32. 08( 6) ( a) .    

2.  The Just  Compensat i on Pr oceedi ng and Appeal  

 ¶65 The count y condemnat i on commi ssi on hol ds a hear i ng t o 

ascer t ai n j ust  compensat i on f or  t he t aki ng of  t he condemnee' s 

pr oper t y.   Wi s.  St at .  §§ 32. 06( 8) ,  32. 08( 5) .   Upon det er mi ni ng 

j ust  compensat i on,  t he commi ssi on f i l es a swor n voucher  f or  t he 

compensat i on wi t h t he c i r cui t  cour t ;  i f  t he cour t  appr oves t he 

voucher ,  t he condemnor  pays t he j ust  compensat i on t o t he 

condemnee.   Wi s.  St at .  §§ 32. 06( 8) ,  32. 08( 6) ( b) .   Ei t her  par t y  

may appeal  t he commi ssi on' s awar d t o t he c i r cui t  cour t  wi t hi n 60 

days of  t he f i l i ng of  t he commi ssi on' s awar d.   Wi s.  St at .  

§ 32. 06( 10) .   Par t i es may appeal  onl y on i ssues r el at ed t o t he 

amount  of  j ust  compensat i on and quest i ons of  t i t l e,  " and i t  

shal l  have pr ecedence over  al l  act i ons not  t hen on t r i al . "   I d.   

The appeal  pr oceeds as a j ur y t r i al  unl ess bot h par t i es agr ee 

ot her wi se.   I d.    



No.    2012AP805 & 2012AP840 

 

27 
 

3.  Ri ght - t o- Take Pr oceedi ngs 

 ¶66 The count y condemnat i on commi ssi on hear i ng pr ovi des an 

oppor t uni t y f or  t he condemnee t o be hear d on t he quest i on of  

j ust  compensat i on.   However ,  i f  af t er  t he condemnor  makes t he 

j ur i sdi ct i onal  of f er ,  t he condemnee wi shes t o cont est  t he 

condemnor ' s r i ght  t o t ake t he pr oper t y " f or  any r eason ot her  

t han t hat  t he amount  of  compensat i on of f er ed i s i nadequat e, "  t he 

condemnee may f i l e a separ at e r i ght - t o- t ake act i on wi t h t he 

c i r cui t  cour t .   Wi s.  St at .  § 32. 06( 5) .    

¶67 A § 32. 06( 5)  act i on " shal l  be t he onl y manner "  i n 

whi ch a condemnee may r ai se " any i ssue ot her  t han t he amount  of  

j ust  compensat i on"  or  per f ect i on of  t i t l e f or  t he pr oper t y 

descr i bed i n t he j ur i sdi ct i onal  of f er .   I d.   A r i ght - t o- t ake 

act i on under  § 32. 06( 5)  pr oceeds i ndependent l y f r om a 

condemnat i on pr oceedi ng under  § 32. 06( 7)  and a j ust  compensat i on 

pr oceedi ng under  § 32. 06( 8) .   I d.    

¶68 A t r i al  on t he i ssues i n a r i ght - t o- t ake act i on t akes 

pr ecedence over  al l  ot her  act i ons i n t he cour t  except  t hose 

al r eady on t r i al .   Wi s.  St at .  § 32. 06( 5) .   Never t hel ess,  t he 

commencement  of  a r i ght - t o- t ake act i on does not  " l i mi t  i n any 

r espect "  t he r i ght  of  a condemnor  t o commence condemnat i on 

pr oceedi ngs under  § 32. 06( 7) .   I d.   Bot h mat t er s may pr oceed 

si mul t aneousl y.   I d.      

¶69 I f  a cour t  " det er mi nes t hat  t he condemnor  does not  

have t he r i ght  t o condemn par t  or  al l  of  t he pr oper t y descr i bed 

i n t he j ur i sdi ct i onal  of f er  or  t her e i s no necessi t y f or  i t s  
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t aki ng, "  l i t i gat i on expenses20 may be awar ded t o t he condemnee.   

Wi s.  St at .  § 32. 28( 3) ( b) .    

B.  When Must  a Pr oper t y Owner  Rai se an  

Uneconomi c Remnant  Cl ai m? 

 ¶70 The f i r st  i ssue we must  consi der  i s when a pr oper t y 

owner  must  r ai se an uneconomi c r emnant  c l ai m i n t he condemnat i on 

pr ocess.   The Wal l er s ar gue t hat  an uneconomi c r emnant  c l ai m 

must  be made i n a r i ght - t o- t ake pr oceedi ng,  as expr essed i n 

Wal l er  I  and Wal l er  I I .   ATC,  on t he ot her  hand,  asser t s t hat  

t her e i s no act i on f or  an uneconomi c r emnant ,  but  i f  such an 

act i on wer e per mi t t ed,  t he c l ai m shoul d be r ai sed ei t her  i n a 

val uat i on pr oceedi ng bef or e t he count y condemnat i on commi ssi on,  

or  al t er nat i vel y,  i n an i nver se condemnat i on pr oceedi ng.   See 

Wi s.  St at .  § 32. 10.  

¶71 Det er mi ni ng whet her  Wi s.  St at .  ch.  32 al l ows a 

pr oper t y owner  t o br i ng an uneconomi c r emnant  c l ai m——and i f  so,  

when——r equi r es t hi s cour t  t o i nt er pr et  st at ut es.   " The pur pose 

of  st at ut or y i nt er pr et at i on i s  t o det er mi ne what  t he st at ut e 

means so t hat  i t  may be gi ven i t s f ul l ,  pr oper ,  and i nt ended 

ef f ect . "   Her i t age Far ms,  I nc.  v .  Mar kel  I ns.  Co. ,  2012 WI  26,  

¶26,  339 Wi s.  2d 125,  810 N. W. 2d 465 ( i nt er nal  br acket s and 

                                                 
20 " Li t i gat i on expenses"  i n Wi s.  St at .  § 32. 28( 3) ( b)  means 

" t he sum of  cost s,  di sbur sement s and expenses,  i ncl udi ng 
r easonabl e at t or ney,  appr ai sal  and engi neer i ng f ees necessar y t o 
pr epar e f or  or  par t i c i pat e i n act ual  or  ant i c i pat ed pr oceedi ngs 
bef or e t he count y condemnat i on commi ssi oner s,  boar d of  
assessment  or  any cour t  under  t hi s chapt er . "   Wi s.  St at .  
§ 32. 28( 1) .    
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c i t at i on omi t t ed) .   St at ut or y i nt er pr et at i on " begi ns wi t h t he 

l anguage of  t he st at ut e. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( i nt er nal  quot at i on mar ks omi t t ed) .   Cour t s gi ve st at ut or y 

l anguage i t s common,  or di nar y meani ng.   I d.   St at ut or y l anguage 

i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used,  not  i n 

i sol at i on but  as par t  of  a whol e.   I d. ,  ¶46.   We must  const r ue 

st at ut or y l anguage r easonabl y,  so as t o avoi d absur d r esul t s.   

I d.   Legi s l at i ve hi st or y may be r el evant  t o conf i r m a st at ut e' s 

pl ai n meani ng.   I d. ,  ¶51.  

¶72 Rul es of  const r uct i on f or  emi nent  domai n st at ut es al so 

gui de our  i nt er pr et at i on of  Wi s.  St at .  ch.  32.   " Because t he 

power  of  emi nent  domai n under  Wi s.  St at .  ch.  32 i s  

ext r aor di nar y,  we st r i ct l y const r ue t he condemnor ' s 

power  .  .  .  whi l e l i ber al l y const r ui ng pr ovi s i ons f avor i ng t he 

l andowner ,  i ncl udi ng avai l abl e r emedi es and compensat i on. "   TFJ 

Nomi nee Tr ust  v.  DOT,  2001 WI  App 116,  ¶10,  244 Wi s.  2d 242,  629 

N. W. 2d 57 ( c i t i ng Mi esen v.  DOT,  226 Wi s.  2d 298,  305,  594 

N. W. 2d 821 ( Ct .  App.  1999) ) ;  see al so Ci t y of  Janesvi l l e v.  CC 

Mi dwest ,  I nc. ,  2007 WI  93,  ¶101 n. 11,  302 Wi s.  2d 599,  734 

N. W. 2d 428 ( Pr osser ,  J. ,  di ssent i ng) ;  Aer o Aut o Par t s,  I nc.  v.  

DOT,  78 Wi s.  2d 235,  241,  253 N. W. 2d 896 ( 1977) .  

¶73 The uneconomi c r emnant  st at ut e,  Wi s.  St at .  

§ 32. 06( 3m) ,  became l aw mor e t han 35 year s ago.   § 5,  ch.  440,  

Laws of  1977.   The l egi s l at i on was t he pr oduct  of  t he 

l egi s l at ur e' s Speci al  Commi t t ee on Emi nent  Domai n ( Speci al  

Commi t t ee) ,  under  t he auspi ces of  t he Wi sconsi n Legi s l at i ve 
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Counci l .   Summar y of  Pr oceedi ngs,  Spec.  Comm.  on Emi nent  Domai n,  

Wi s.  Leg.  Counci l ,  Madi son,  Wi s.  ( Sept .  9,  1977)  [ her ei naf t er  

Spec.  Comm.  Summar y of  Pr oceedi ngs] .    

¶74 At  t he Sept ember  9,  1977,  pr oceedi ng of  t he Speci al  

Commi t t ee,  member s consi der ed separ at e dr af t  l egi s l at i on on 

var i ous t opi cs t hat  woul d event ual l y l ead t o sever al  bi l l s ,  

i ncl udi ng 1977 Assembl y Bi l l  1077,  enact ed as Chapt er  440 of  t he 

Laws of  1977.   See ch.  440,  Laws of  1977;  Wi s.  Leg.  Counci l  Rep.  

No.  28 t o t he 1977 Legi s l at ur e,  Legi s l at i on Rel at i ng t o Emi nent  

Domai n,  at  3–4,  Wi s.  Leg.  Counci l ,  Madi son,  Wi s.  ( 1977)  

[ her ei naf t er  Rep.  No.  28] .   One of  t he pi eces of  dr af t  

l egi s l at i on di scussed at  t he Sept ember  9 pr oceedi ng addr essed 

" uneconomi c r emnant , "  cr eat i ng t he cur r ent  Wi s.  St at .  

§ 32. 06( 3m) .   The summar y of  pr oceedi ngs i ndi cat es t hat  t he 

dr af t  l egi s l at i on woul d " al l ow[ ]  condemnor s t o acqui r e 

uneconomi c r emnant s"  and t hat  t he dr af t  was based on Sect i on 208 

of  t he Uni f or m Emi nent  Domai n Code.   Spec.  Comm.  Summar y of  

Pr oceedi ngs at  5. 21   

¶75 The Nat i onal  Conf er ence of  Commi ssi oner s on Uni f or m 

St at e Laws appr oved t he Model  Emi nent  Domai n Code i n 1974.   

Model  Emi nent  Domai n Code,  Pr ef at or y Not e,  13 U. L. A.  3 ( 2002) .   

Sect i on 208,  t i t l ed " Of f er  t o Acqui r e Uneconomi c Remnant , "  r eads 

as f ol l ows:  

                                                 
21 The Nat i onal  Conf er ence of  Commi ssi oner s on Uni f or m St at e 

Laws of f i c i al l y  changed t he Uni f or m Emi nent  Domai n Code t o a 
Model  Act  i n 1984.   Model  Emi nent  Domai n Code,  13 U. L. A.  1 
( 2002) .    
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( a)  I f  t he acqui s i t i on of  onl y par t  of  a 
pr oper t y woul d l eave i t s owner  wi t h an uneconomi c 
r emnant ,  t he condemnor  shal l  of f er  t o acqui r e t he 
r emnant  concur r ent l y and may acqui r e i t  by pur chase or  
by condemnat i on i f  t he owner  consent s.  

( b)  " Uneconomi c r emnant "  as used i n t hi s sect i on 
means a r emai nder  f ol l owi ng a par t i al  t aki ng of  
pr oper t y,  of  such si ze,  shape,  or  condi t i on as t o be 
of  l i t t l e val ue or  t hat  gi ves r i se t o a subst ant i al  
r i sk t hat  t he condemnor  wi l l  be r equi r ed t o pay i n 
compensat i on f or  t he par t  t aken an amount  
subst ant i al l y  equi val ent  t o t he amount  t hat  woul d be 
r equi r ed t o be pai d i f  i t  and t he r emai nder  wer e t aken 
as a whol e.  

Model  Emi nent  Domai n Code § 208,  13 U. L. A.  22–23 ( 2002)  

( emphasi s added) .   The Speci al  Commi t t ee r epl aced t he above 

emphasi zed l anguage wi t h t he mor e succi nct  phr ase " subst ant i al l y  

i mpai r ed economi c v i abi l i t y . "   Spec.  Comm.  Summar y of  

Pr oceedi ngs at  5.  

¶76 The Comment  t o subsect i on ( b)  of  § 208 of  t he Model  

Emi nent  Domai n Code l i s t s sever al  exampl es of  " physi cal "  or  

" f i nanci al "  r emnant s af t er  par t i al  t aki ngs t hat  woul d qual i f y as 

uneconomi c r emnant s:  

Remnant s t hat  ar e t ot al l y " l andl ocked"  so t hat  no 
physi cal  use of  t he pr oper t y i s pr act i cabl e;  r emnant s 
r educed bel ow mi ni mum zoni ng ar ea r equi r ement s wher e 
t her e i s no r easonabl e possi bi l i t y  of  a zoni ng change;  
r emnant s i n such physi cal  condi t i on as t o pr ecl ude 
economi cal l y pr act i cabl e use f or  any pl ausi bl e 
appl i cat i on;  and r emnant s t hat  ar e of  s i gni f i cant  
pot ent i al  val ue onl y t o one or  a f ew per sons ( e. g. ,  
adj oi ni ng l andowner s) .  
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Model  Emi nent  Domai n Code § 208 cmt . ,  13 U. L. A.  23 ( 2002)  

( c i t at i ons omi t t ed) . 22   

¶77 ATC asser t s t hat  t hi s l egi s l at i ve hi st or y conf i r ms 

t hat  t he deci s i on t o acqui r e an uneconomi c r emnant  shoul d be 

det er mi ned by t he condemnor ,  and t hus,  pr oper t y owner s do not  

have a cause of  act i on f or  an uneconomi c r emnant .   I n our  v i ew,  

t he l egi s l at i ve hi st or y does not  suppor t  t hi s t heor y.   On t he 

cont r ar y,  t he l egi s l at i ve hi st or y shows t hat  condemnor s wer e 

gi ven aut hor i t y t o acqui r e uneconomi c r emnant s,  not  sol e 

aut hor i t y t o det er mi ne whet her  an uneconomi c r emnant  exi st s.   I f  

a condemnor  f ai l s  t o acknowl edge t he exi st ence of  an uneconomi c 

r emnant  by descr i bi ng i t  and i ncl udi ng an of f er  f or  i t  i n t he 

j ur i sdi ct i onal  of f er ——concur r ent  wi t h i t s of f er  f or  a t aki ng of  

ot her  pr oper t y——t he condemnee must  have some r ecour se t o asser t  

and pr ove t he uneconomi c r emnant  c l ai m.    

                                                 
22 The var i ous exampl es of  uneconomi c r emnant s i n t he 

Comment  t o § 208 i ndi cat e t hat  l andl ocked par cel s ar e but  one of  
many possi bl e uneconomi c r emnant s.   I n t hei r  br i ef ,  ATC i mpl i es 
t hat  l andl ocked par cel s r esul t i ng f r om par t i al  t aki ngs wer e t he 
i mpet us behi nd t he wor di ng subst i t ut i on " subst ant i al l y  i mpai r ed 
economi c v i abi l i t y . "   We do not  agr ee.    

The Summar y of  Pr oceedi ngs f or  t he Sept ember  9,  1977,  
meet i ng of  t he Speci al  Commi t t ee r ecor ds a s i ngl e spect at or  " who 
r ef er r ed t o a r emnant  of  30 acr es t o whi ch t her e was no access. "   
Summar y of  Pr oceedi ngs,  Spec.  Comm.  on Emi nent  Domai n,  at  5,  
Wi s.  Leg.  Counci l ,  Madi son,  Wi s.  ( Sept .  9,  1977) .   The spect at or  
asser t ed t hat  t hi s t ype of  pr oper t y shoul d al so be t aken.   I d.   
Whi l e t he Summar y of  Pr oceedi ngs t hen shows t he commi t t ee 
amended t he dr af t  l egi s l at i on t o i ncl ude t he phr ase " or  of  
subst ant i al l y  i mpai r ed economi c v i abi l i t y , "  we do not  agr ee wi t h 
ATC' s concl usi on t hat  t he amendment  was i n r eact i on t o t he 
comment s of  t he spect at or  i n par t i cul ar ,  or  t o l andl ocked 
r emnant s i n gener al .     
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¶78 A Wi sconsi n Legi s l at i ve Counci l  r epor t  on t he Speci al  

Commi t t ee' s wor k bear s t hi s out .   The r epor t  st at es t hat ,  wi t h 

r egar d t o t he uneconomi c r emnant  pr oposal ,  " [ t he l egi s l at i on]  

pr ovi des l andowner s wi t h a means of  di sposi ng of  por t i ons of  

t hei r  pr oper t y whi ch woul d be subst ant i al l y  r educed i n val ue by 

a condemnat i on pr oj ect . "   Rep.  No.  28 at  4 ( emphasi s added) . 23   

¶79 A l ogi cal  ar gument  can be made t hat  t he count y 

condemnat i on commi ssi on i s t he pl ace t o consi der  compensat i on 

f or  an uneconomi c r emnant  i f  t he exi st ence of  an uneconomi c 

r emnant  has been acknowl edged by t he condemnor  and t he condemnor  

has i ncl uded an of f er  t o acqui r e t he uneconomi c r emnant  as par t  

of  t he j ur i sdi ct i onal  of f er .   But  ATC' s posi t i on i s t hat  t he 

condemnor  al one deci des whet her  t o r ecogni ze an uneconomi c 

r emnant  and t hat  t he par t i es s i mpl y f i ght  over  t he amount  of  

compensat i on bef or e t he count y  condemnat i on commi ssi on.   We 

di sagr ee wi t h t hat  anal ysi s.    

¶80 Havi ng r ecogni zed a pr oper t y owner ' s r i ght  t o br i ng an 

uneconomi c r emnant  c l ai m,  we t ur n t o t he quest i on of  when i n t he 

condemnat i on pr ocess a pr oper t y owner  shoul d br i ng t hat  c l ai m.  

¶81 We l ook f i r st  t o Wi s.  St at .  § 32. 06( 3m)  t o see i f  i t  

y i el ds any di r ect i on or  c l ues:  

                                                 
23 The Comment  t o § 208 of  t he Model  Emi nent  Domai n Code 

al so pr ovi des f oundat i on f or  t he asser t i on of  a c l ai m by t he 
owner  of  an al l eged uneconomi c r emnant :  " [ I ] f  t he owner  i s 
pr epar ed t o sel l ,  but  i s  not  wi l l i ng t o agr ee t o t he amount  of  
compensat i on of f er ed,  t hi s sect i on aut hor i zes t he par t i es t o 
agr ee t o i t s acqui s i t i on by condemnat i on pr oceedi ngs,  so t hat  
t he compensat i on may be ascer t ai ned by t he t r i er  of  f act . "   13 
U. L. A.  23,  § 208 cmt .  ( 2002) .    
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 Def i ni t i on.   I n t hi s sect i on,  " uneconomi c 
r emnant "  means t he pr oper t y r emai ni ng af t er  a par t i al  
t aki ng of  pr oper t y,  i f  t he pr oper t y r emai ni ng i s of  
such si ze,  shape or  condi t i on as t o be of  l i t t l e val ue 
or  of  subst ant i al l y  i mpai r ed economi c v i abi l i t y .   I f  
acqui s i t i on of  onl y par t  of  a pr oper t y woul d l eave i t s 
owner  wi t h an uneconomi c r emnant ,  t he condemnor  shal l  
of f er  t o acqui r e t he r emnant  concur r ent l y and may 
acqui r e i t  by pur chase or  by condemnat i on i f  t he owner  
consent s.   

¶82 The key phr ase i n t hi s subsect i on i s " t he condemnor  

shal l  of f er  t o acqui r e, "  and t he key wor d i s  " concur r ent l y. "   I f  

t he par t i es have agr eed t hat  t her e i s an uneconomi c r emnant ,  

t hat  t he condemnor  wi l l  acqui r e i t ,  and t hat  t he amount  of  

compensat i on of f er ed i s accept abl e,  t her e i s no di sput e.   Wher e 

t her e i s a di sput e,  t he nat ur e of  t he di sput e i s exposed i n t he 

j ur i sdi ct i onal  of f er .   I f  t he condemnor  makes an of f er  t o 

acqui r e t he uneconomi c r emnant  as wel l  as an of f er  on t he 

pr oper t y sought ,  t he condemnor  i s concedi ng t hat  an uneconomi c 

r emnant  exi st s,  and t he di sput e i s conf i ned t o t he amount  of  

compensat i on.   I f  t he condemnor  f ai l s  t o i ncl ude an of f er  t o 

acqui r e t he uneconomi c r emnant  i n t he j ur i sdi ct i onal  of f er ,  i t  

i s  di sput i ng t hat  an uneconomi c r emnant  exi st s,  and t he pr oper t y 

owner  must  have a pl ace t o r ai se t he i ssue.  

¶83 Wi sconsi n St at .  § 32. 06( 5) ,  t he r i ght - t o- t ake st at ut e,  

r eads i n par t :  " When an owner  desi r es t o cont est  t he r i ght  of  

t he condemnor  t o condemn t he pr oper t y descr i bed i n t he 

j ur i sdi ct i onal  of f er  f or  any r eason ot her  t han t hat  t he amount  

of  compensat i on of f er ed i s i nadequat e,  such owner  

may .  .  .  commence an act i on i n t he c i r cui t  cour t  .  .  .  nami ng 

t he condemnor  as def endant . "   ( Emphasi s added. )   Subsect i on ( 5)  
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cont i nues:  " Such an act i on shal l  be t he onl y  manner  i n whi ch any 

i ssue ot her  t han t he amount  of  j ust  compensat i on or  ot her  t han 

pr oceedi ngs t o per f ect  t i t l e .  .  .  may be r ai sed per t ai ni ng t o 

t he condemnat i on of  t he pr oper t y  descr i bed i n t he j ur i sdi ct i onal  

of f er . "   Wi s.  St at .  § 32. 06( 5)  ( emphasi s added) .    

¶84 I f  subsect i on ( 5)  cont ai ned onl y t he f i r st  sent ence 

quot ed above,  t her e mi ght  be r eason t o r esi st  i ncl udi ng an 

uneconomi c r emnant  c l ai m i n a r i ght - t o- t ake act i on.   But  t he 

second sent ence r ef er s t o " any i ssue, "  and when t he 

j ur i sdi ct i onal  of f er  f ai l s  t o i ncl ude an of f er  t o acqui r e t he 

al l eged uneconomi c r emnant ,  i t  c r eat es an " i ssue ot her  t han t he 

amount  of  j ust  compensat i on. " 24 

¶85 Aski ng t he count y condemnat i on commi ssi on t o or der  t he 

condemnor  t o acqui r e pr oper t y beyond what  t he condemnor  has 

sought  t o t ake i n t he j ur i sdi ct i onal  of f er  and beyond what  t he 

c i r cui t  cour t  has al r eady appr oved i s aski ng t he commi ssi on t o 

exceed i t s st at ut or y aut hor i t y.   Mor eover ,  i f  t he commi ssi on di d 

not  exceed i t s s t at ut or y aut hor i t y,  t he condemnee ar guabl y woul d 

not  be abl e t o appeal  t he uneconomi c r emnant  i ssue because of  

t he st at ut or y l i mi t  on i ssues t hat  may be appeal ed.   See Wi s.  

St at .  § 32. 06( 10) .    

¶86 The ami cus br i ef  f i l ed by t he Wi sconsi n Ut i l i t i es 

Associ at i on r emar ks t hat :   

                                                 
24 The " any i ssue"  l anguage quot ed above was par t  of  t he 

Wi sconsi n St at ut es bef or e t he enact ment  of  t he " uneconomi c 
r emnant "  pr ovi s i on i n 1978.   See Wi s.  St at .  § 32. 06( 5)  ( 1975–
76) .  
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Ther e i s s i mpl y no r eason f or  i ssues concer ni ng 
uneconomi c r emnant s t o ever  be r ai sed i n a r i ght - t o-
t ake pr oceedi ng.   Even i f  a l andowner  br ought  a 
chal l enge t o a condemnat i on under  § 32. 06( 5)  on t he 
gr ounds t hat  an uneconomi c r emnant  exi st ed because t he 
condemnor  t ook a wi der  r i ght - of - way t han needed,  t he 
i nqui r y woul d be how wi de an easement  was needed f or  
ut i l i t y  pur poses,  not  whet her  a wi der  easement  
pr oduced an uneconomi c r emnant .    

The Wi sconsi n Ut i l i t i es Associ at i on' s hypot het i cal  suggest s t hat  

even t hough t he i ssue of  " uneconomi c r emnant "  mi ght  wel l  come up 

i n a r i ght - t o- t ake hear i ng,  t he par t i es woul d bat t l e over  such 

quest i ons as t he necessi t y of  t aki ng so l ar ge an easement .   We 

t hi nk t he exi st ence or  non- exi st ence of  an " uneconomi c r emnant "  

woul d be i nt egr al  t o t he di scussi on.   The pr esent  case 

r epr esent s t he f l i p s i de of  t he hypot het i cal :  t he condemnor ,  

al l egedl y,  has so f ai l ed t o account  f or  t he f ul l  i mpact  of  i t s  

t aki ng of  easement s on t he condemnee' s pr oper t y t hat  t he 

condemnee seeks t o r equi r e t he condemnor  t o acqui r e mor e t han 

t he condemnor  woul d l i ke t o t ake.   I f  t he condemnee succeeds,  

t he condemnor  al so may be r equi r ed t o pay t he condemnee 

r el ocat i on expenses.   Sur el y t hese ar e " i ssues. "  

 ¶87 ATC' s posi t i on i s t hat  any quest i on about  uneconomi c 

r emnant s shoul d be deci ded by t he count y condemnat i on commi ssi on 

i r r espect i ve of  whet her  t he condemnor  has acknowl edged t he 

exi st ence of  an uneconomi c r emnant .  

 ¶88 The Wal l er s '  posi t i on i s t hat  t he condemnor  must  t ake 

t he uneconomi c r emnant  and pay f or  i t .   Wi sconsi n St at .  § 32. 07 

i s ent i t l ed " Necessi t y,  det er mi nat i on of . "   I t  r eads i n par t :  

The necessi t y of  t he t aki ng shal l  be det er mi ned 
as f ol l ows:   
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( 1)  A cer t i f i cat e of  publ i c conveni ence and 
necessi t y i ssued under  s.  196. 491( 3)  shal l  const i t ut e 
t he det er mi nat i on of  t he necess i t y of  t he t aki ng f or  
any l ands or  i nt er est s descr i bed i n t he cer t i f i cat e.  

.  .  .  .  

( 3)  I n al l  ot her  cases,  t he j udge shal l  
det er mi ne t he necessi t y.  

Wi s.  St at .  § 32. 07( 1)  and ( 3) .  

 ¶89 We t hi nk i t  i s  unl i kel y t hat  t he PSC woul d deci de on 

t he necessi t y of  t aki ng an i ndi vi dual  uneconomi c r emnant  when i t  

aut hor i zes a maj or  ut i l i t y  pr oj ect .   Thus,  t he t ask of  

det er mi ni ng t he exi st ence of  an uneconomi c r emnant  wi l l  f al l  t o 

t he c i r cui t  cour t .  

¶90 ATC ar gues t hat  an uneconomi c r emnant  c l ai m shoul d be 

br ought  i n a condemnat i on hear i ng on val uat i on,  but  t hi s  

ar gument  mi sconst r ues t he i nher ent  di sput e i n an uneconomi c 

r emnant  case.   Whi l e det er mi ni ng whet her  an uneconomi c r emnant  

exi st s undoubt edl y i s r el at ed t o t he t ot al  amount  owed t o a 

condemnee,  i t  i s  f undament al l y di f f er ent  f r om a cal cul at i on of  

t he f ai r  mar ket  val ue of  an easement  under  Wi s.  St at .  

§ 32. 09( 6g) .   As Wi s.  St at .  § 32. 06( 3m)  i mpl i es,  t he quest i on i n 

an uneconomi c r emnant  c l ai m i s t he ext ent  of  t he pr oper t y t he 

condemnor  has t he r i ght  or  obl i gat i on t o acqui r e.   I ndeed,  i f  a 

cour t  f i nds t hat  a pr oper t y woul d become an uneconomi c r emnant  

i f  t he condemnor  t ook an easement ,  t he condemnor  mi ght  not  have 

a r i ght  t o t ake t he easement  wi t hout  of f er i ng t o pur chase t he 

ent i r e pr oper t y.   See Wi s.  St at .  § 32. 06( 3m) .   Thus,  an 

uneconomi c r emnant  det er mi nat i on i s essent i al  i n deci di ng a 

r i ght  t o a par t i al  t aki ng l i ke an easement  and shoul d,  whenever  
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r easonabl y possi bl e,  pr ecede val uat i on quest i ons.  See Ar r owhead 

Far ms,  I nc.  v.  Dodge Cnt y. ,  21 Wi s.  2d 647,  651,  124 N. W. 2d 631 

( 1963)  ( st at i ng t hat  under  Wi s.  St at .  § 32. 05,  pr ocedur al  i ssues 

must  be r esol ved bef or e t he mat t er  of  j ust  compensat i on) .    

¶91 Whi l e an uneconomi c r emnant  c l ai m may,  ar guabl y,  be 

br ought  i n some cases i n an i nver se condemnat i on act i on,  such a 

pr ocess i s " unusual . "   W.  Va.  Dep' t .  of  Tr ansp.  v.  Dodson Mobi l e 

Homes Sal es & Ser vs. ,  624 S. E. 2d 468,  473 ( W.  Va.  2005) .   

Fur t her ,  a pr oper t y owner  may br i ng an i nver se condemnat i on 

act i on under  Wi sconsi n l aw onl y i f  t he pr oper t y i n quest i on " has 

been occupi ed by a per son possessi ng t he power  of  condemnat i on 

and i f  t he per son has not  exer ci sed t he power . "   Wi s.  St at .  

§ 32. 10;  Kohl beck v.  Rel i ance Const r .  Co. ,  2002 WI  App 142,  ¶22,  

256 Wi s.  2d 235,  647 N. W. 2d 277.   I n t hi s case,  an i nver se 

condemnat i on act i on woul d be i nappr opr i at e because t he Wal l er s 

never  c l ai med t hat  ATC was occupyi ng t hei r  ent i r e pr oper t y;  t hey 

r et ai ned owner shi p i nt er est  i n t he pr oper t y.   I nst ead,  t he 

Wal l er s ar gue t hat  ATC' s easement  subst ant i al l y  i mpai r ed t he 

economi c v i abi l i t y  of  t hei r  pr oper t y.    

¶92 I t  i s  i mpor t ant  t o st r ess t hat  t he t wo t r acks——t he 

r i ght - t o- t ake act i on and t he val uat i on pr oceedi ng bef or e t he 

count y condemnat i on commi ssi on——can pr oceed si mul t aneousl y,  and 

not hi ng shoul d st op a ut i l i t y  l i ke ATC f r om get t i ng easement s so 

t hat  pr oj ect s can move f or war d,  so l ong as t he r i ght  of  

condemnat i on i s not  bei ng di r ect l y cont est ed.   Wi sconsi n St at .  

§ 32. 06( 5)  speci f i cal l y pr ovi des t hat  t he commencement  of  an 

act i on under  t hat  sect i on " shal l  not  pr event  a condemnor  f r om 
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f i l i ng t he [ condemnat i on]  pet i t i on pr ovi ded f or  i n [ subsect i on]  

( 7)  and pr oceedi ng t her eon. "   Ut i l i t i es l i ke ATC ar e ent i t l ed t o 

an ef f i c i ent ,  cost - ef f ect i ve,  and t i mel y r esol ut i on of  t hei r  

pr oposed t aki ngs.   I n t hat  vei n,  a mot i on f or  i nj unct i ve r el i ef  

t o hal t  a condemnat i on pr oceedi ng,  l i ke t he one t he Wal l er s 

pr oposed her e,  i s  count er pr oduct i ve and cont r ar y  t o t he i nt ent  

and spi r i t  of  t he st at ut es.    

C.  I s t he Wal l er  Pr oper t y an Uneconomi c Remnant ? 

 ¶93 Thi s br i ngs us t o t he quest i on of  whet her  ATC' s t aki ng 

of  t he t wo easement s l ef t  t he Wal l er s wi t h an uneconomi c 

r emnant ,  t hat  i s ,  " pr oper t y .  .  .  of  such si ze,  shape or  

condi t i on as t o be of  l i t t l e val ue or  of  subst ant i al l y  i mpai r ed 

economi c v i abi l i t y . "   Wi s.  St at .  § 32. 06( 3m) .   I n our  v i ew,  t he 

c i r cui t  cour t  was cor r ect  i n i t s  det er mi nat i on t hat  t he Wal l er s 

wer e l ef t  wi t h an uneconomi c r emnant .  

 ¶94 Consi der abl e f act ual  f i ndi ngs suppor t  t he t r i al  

cour t ' s  concl usi on t hat  ATC' s easement s subst ant i al l y  i mpai r ed 

t he economi c v i abi l i t y  of  t he Wal l er  pr oper t y.    

¶95 The ci r cui t  cour t  descr i bed t he damage t o pr oper t y 

val ue t hat  was r ecogni zed i n bot h appr ai sal s and i n t he 

j ur i sdi ct i onal  of f er .   Rol l i ng' s appr ai sal  not ed near l y a 57 

per cent  l oss i n val ue,  whi l e Gr oup One' s appr ai sal  det er mi ned 

t hat  t he Wal l er  pr oper t y sust ai ned an 88 per cent  l oss of  val ue.   

The j ur i sdi ct i onal  of f er  acknowl edged a 76 per cent  decr ease i n 
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val ue f r om t he t aki ng.   These number s ar e i ndi cat i ve of  

subst ant i al  economi c i mpai r ment  t o t he Wal l er s '  smal l  pr oper t y. 25   

¶96 Ot her  concl usi ons i n bot h appr ai sal s cr eat e a bl eak 

pi ct ur e.   Rol l i ng' s appr ai sal  f or  ATC not ed t hat  t he Wal l er s '  

pr oper t y wi l l  have maj or  t r ansmi ssi on l i nes al ong t wo of  i t s  

t hr ee si des;  t hat  t he t r ansmi ssi on l i nes wi l l  be wi t hi n 60 f eet  

of  t he house;  and t hat  subst ant i al  l andscapi ng wi l l  have been 

l ost  i n t he easement  ar ea.   Rol l i ng' s appr ai sal  acknowl edged 

t hat  t he pr oper t y was al r eady t r ansi t i oni ng f r om i mpr oved 

r esi dent i al  use t o vacant  i ndust r i al  use;  t he i nst al l at i on of  

t he t r ansmi ssi on l i ne pol e and t he l i nes t hemsel ves woul d t i p 

t he pr oper t y t o l i ght  i ndust r i al ,  r ender i ng t he r esi dent i al  

i mpr ovement s " t ot al l y obsol et e. "  

¶97 The Gr oup One appr ai sal  al so consi der ed t he Wal l er  

pr oper t y t o have i t s hi ghest  and best  use——af t er  t he t aki ng——as 

" vacant  f or  i ndust r i al  pur poses. "   Gr oup One al so not ed t hat  t he 

Wi sconsi n Depar t ment  of  Tr anspor t at i on,  i n i t s Real  Est at e 

Manual  f or  cont r act or s and l ocal  gover nment s,  i ndi cat es t hat  

when a par t i al  t aki ng changes a pr oper t y ' s hi ghest  and best  use,  

t he change pr ovi des a basi s f or  det er mi ni ng t hat  t he pr oper t y 

has become an uneconomi c r emnant .    

¶98 However ,  even f or  i ndust r i al  pur poses,  Gr oup One not ed 

t hat  t he pr oper t y ' s t r i angul ar  shape and smal l  s i ze " negat i vel y 

                                                 
25 The exi st ence of  an uneconomi c r emnant  wi l l  not  al ways 

t ur n on t he per cent age of  l and or  t he per cent age of  val ue t aken 
by t he condemnor .   The exi st ence of  an uneconomi c r emnant  al most  
al ways t ur ns on t he economi c v i abi l i t y  of  what  i s l ef t  af t er  t he 
t aki ng.    
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i mpact [ ed]  i t s desi r abi l i t y  as an i ndust r i al  s i t e at  t hi s t i me. "   

Fur t her mor e,  t he l ack of  muni c i pal  sewer  and wat er  on t he 

r emai ni ng pr oper t y i s a det r i ment  t o any pot ent i al  i ndust r i al  

buyer ,  and as t he cour t  of  appeal s i n Wal l er  I I  not ed,  i t  woul d 

cost  appr oxi mat el y $41, 000 t o i nst al l  t he sewer  and wat er ——mor e 

t han t he $38, 000 i n val ue f or  t he r emai ni ng pr oper t y.  

¶99 I n ei t her  case,  t he t wo 45- f oot - wi de easement s 

r est r i ct  t he pr oper t y ' s use f or  i ndust r i al  or  r esi dent i al  

pur poses.    

¶100 I n conj unct i on,  t he t wo appr ai sal s r eveal  a pi ct ur e of  

a pr oper t y so dr amat i cal l y af f ect ed by t he easement s t hat  i t  has 

l i mi t ed r esi dent i al  and i ndust r i al  use af t er  t he t aki ng.   I n 

addi t i on,  a r educed sound bar r i er  bet ween t he r esi dence and 

I nt er st at e 43 and per cei ved el ect r omagnet i c di st ur bances t hat  

woul d l i kel y r at t l e any pot ent i al  buyer ,  f ur t her  di mi ni sh t he 

at t r act i veness and usabi l i t y  of  t he pr oper t y.   I n ot her  wor ds,  

t he s i ze,  shape,  and condi t i on of  t he Wal l er  pr oper t y i s of  

subst ant i al l y  i mpai r ed economi c v i abi l i t y  as ei t her  a 

r esi dent i al  or  a l i ght  i ndust r i al  par cel ,  and i t  i s  t her ef or e an 

uneconomi c r emnant .  

¶101 These f act ual  f i ndi ngs ar e not  " c l ear l y er r oneous. "   

See Wal l er  I I ,  334 Wi s.  2d 740,  ¶15 ( " Whet her  t he r emai ni ng 

pr oper t y af t er  a par t i al  t aki ng has ' l i t t l e val ue'  or  i s  ' of  

subst ant i al l y  i mpai r ed economi c v i abi l i t y '  i s  a f act ual  quest i on 

f or  t he c i r cui t  cour t  t o r esol ve. " ) .    

 ¶102 ATC cl ai ms t hat  t he Wal l er s '  pr oper t y i s not  an 

uneconomi c r emnant  because t he Wal l er s coul d st i l l  l i ve on t he 
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pr oper t y wi t h t he addi t i on of  t he new hi gh- vol t age t r ansmi ssi on 

l i nes and t hat  t hey i n f act  di d l i ve on t he pr oper t y even af t er  

t he t r ansmi ssi on l i nes wer e f ul l y ener gi zed.   However ,  ATC 

conf uses habi t abi l i t y  wi t h subst ant i al  economi c i mpai r ment .   

Al t hough i t  may be obj ect i vel y possi bl e t o r emai n on t he 

pr oper t y and cont i nue t o l i ve wi t h t he new t r ansmi ssi on l i nes,  

t hi s does not  over come t he f act  t hat  t he pr oper t y l ost  a 

s i gni f i cant  amount  of  i t s  desi r abi l i t y  and val ue and coul d no 

l onger  sust ai n i t s pr evi ous use as a r esi dent i al  pr oper t y.    

 ¶103 ATC ar gues t hat  t he pr oper t y i s not  an uneconomi c 

r emnant  because t he exi st ence of  a habi t abl e home negat es t he 

possi bi l i t y  t hat  t he pr oper t y i s val uel ess.   To suppor t  t hi s 

pr oposi t i on,  ATC ci t es Lake Oswego v.  Babson,  776 P. 2d 870 ( Or .  

Ct .  App.  1989)  and Spot syl vani a Count y v.  Mi ner al  Spr i ngs 

Homeowner s Ass' n,  No.  CL02- 391,  2003 WL 21904116 ( Va.  Ci r .  Ct .  

Jul y 18,  2003) .   However ,  t hese cases ar e di st i ngui shabl e f r om 

t he Wal l er s '  s i t uat i on.   I n bot h cases,  t he cour t  r el i ed on 

st at ut es or  r egul at i ons t hat  def i ned " uneconomi c r emnant "  as 

l and wi t h no pr act i cal  val ue or  ut i l i t y .   See Lake Oswego,  776 

P. 2d at  872- 73;  Mi ner al  Spr i ngs,  2003 WL 21904116 at  * 3 

( def i ni ng uneconomi c r emnant  as " unusabl e" ) .   Thus,  t he 

det er mi nat i ve quest i on i n t hese cases was l i mi t ed t o whet her  a 

pr oper t y was val uel ess.   By cont r ast ,  Wi s.  St at .  § 32. 06( 3m)  

desi gnat es pr oper t y as an uneconomi c r emnant  i f  i t s  economi c 

v i abi l i t y  has been subst ant i al l y  i mpai r ed.   Thi s br oader  

def i ni t i on al l ows f or  t he concl usi on t hat  t he Wal l er s '  pr oper t y 
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const i t ut es an uneconomi c r emnant  even t hough i t  i s  not  

val uel ess.   

¶104 I n addi t i on,  Mi ner al  Spr i ngs and anot her  case ci t ed by 

ATC,  New Mexi co ex r el .  New Mexi co St at e Hi ghway Depar t ment  v.  

Uni t ed St at es,  665 F. 2d 1023 ( Ct .  Cl .  1981)  ( per  cur i am) ,  ar e 

f act ual l y di st i nct  f r om t he pr esent  case i n t hat  t he pr oper t y 

owner s t hemsel ves obj ect ed t o t he compel l ed t aki ngs and asser t ed 

t hat  t hei r  r emai ni ng pr oper t i es wer e not  uneconomi c r emnant s.   

These di st i nct i ons ar e mat er i al  because——unl i ke br oad 

const r uct i ons f avor i ng l andowner s——cour t s i nt er pr et  t he power  of  

condemnor s nar r owl y,  especi al l y when a t aki ng goes beyond what  

i s needed f or  publ i c use.   TFJ Nomi nee Tr ust ,  244 Wi s.  2d 242,  

¶10;  Mi t t on v.  DOT,  184 Wi s.  2d 738,  748,  516 N. W. 2d 709 ( 1994)  

( quot i ng Fal kner ,  75 Wi s.  2d at  139)  ( " [ N] o mor e pr oper t y can be 

t aken t han t he publ i c use r equi r es. " ) .  

¶105 Based on t he f act ual  f i ndi ngs,  we concl ude t hat  i t  was 

not  c l ear l y er r oneous f or  t he c i r cui t  cour t  t o concl ude t hat  

ATC' s easement s have subst ant i al l y  i mpai r ed t he economi c 

v i abi l i t y  of  t he Wal l er  pr oper t y and t hat  i t  i s  an uneconomi c 

r emnant .    

D.  Ar e t he Wal l er s Ent i t l ed To Li t i gat i on Expenses? 

¶106 Whet her  t he Wal l er s ar e ent i t l ed t o l i t i gat i on 

expenses t ur ns on an appl i cat i on of  Wi s.  St at .  § 32. 28( 3) ( b) ,  

whi ch pr ovi des,  i n r el evant  par t ,  t hat  " l i t i gat i on expenses 

shal l  be awar ded t o t he condemnee i f  .  .  .  [ t ] he cour t  

det er mi nes t hat  t he condemnor  does not  have t he r i ght  t o condemn 
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par t  or  al l  of  t he pr oper t y descr i bed i n t he j ur i sdi ct i onal  

of f er . "    

¶107 By t he pl ai n l anguage of  t he s t at ut e,  i f  t he cour t  

det er mi nes t hat  t he condemnor  does not  have t he r i ght  t o condemn 

par t  or  al l  of  t he pr oper t y,  t hen l i t i gat i on expenses shal l  be 

awar ded t o t he condemnee under  Wi s.  St at .  § 32. 28( 3) ( b) .   The 

ci r cui t  cour t  concl uded t hat  ATC had t o acqui r e t he ent i r e 

pr oper t y i f  i t  want ed t o condemn t he l and f or  t he easement s.   

The cour t  hel d t hat  ATC di d not  have t he r i ght  t o condemn onl y 

t he par t  of  t he pr oper t y " sought  t o be t aken"  i n t he 

j ur i sdi ct i onal  of f er  because t hat  woul d l eave an uneconomi c 

r emnant .   Gi ven t hi s ant ecedent  det er mi nat i on by t he cour t ,  i t  

was not  er r or  f or  t he cour t  t o concl ude t hat  t he Wal l er s ar e 

ent i t l ed t o l i t i gat i on expenses.  

¶108 Thi s concl usi on f i nds suppor t  i n War ehouse I I .   I n 

War ehouse I I ,  t hi s cour t  hel d t hat  an owner  of  condemned 

pr oper t y was ent i t l ed t o l i t i gat i on expenses under  t he " r i ght  t o 

condemn"  l anguage of  Wi s.  St at .  § 32. 28( 3) ( b) ,  wher e t he 

condemnor  had not  negot i at ed i t s j ur i sdi ct i onal  of f er  i n good 

f ai t h.   Thi s cour t  f ound t he st at ut or y l anguage ambi guous,  and 

" l i ber al l y const r ue[ d]  st at ut or y pr ovi s i ons r egar di ng 

compensat i on f or  emi nent  domai n t aki ngs t o f avor  t he pr oper t y 

owner  whose pr oper t y i s t aken agai nst  hi s or  her  wi l l . "   

War ehouse I I ,  291 Wi s.  2d 80,  ¶32.   Awar di ng l i t i gat i on expenses 

under  t hose ci r cumst ances f ur t her ed t he st at ut or y pur poses " t o 

pr ovi de mor e speci f i c  and concr et e oppor t uni t i es t o r ecover  

l i t i gat i on expenses f or  condemnees wi t h l egi t i mat e chal l enges t o 
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t he act i ons of  condemnor s"  and " t o di scour age a condemnor  f r om 

maki ng a l ow- bal l  of f er  t o save money. "   I d. ,  ¶¶33–34.   Her e,  

l i ke t he pl ai nt i f f s i n War ehouse I I ,  t he Wal l er s seek t o r ecover  

l i t i gat i on expenses under  Wi s.  St at .  § 32. 28( 3) ( b)  f or  a 

l egi t i mat e chal l enge t o t he condemnat i on act i ons of  ATC.   The 

st at ut e shoul d be l i ber al l y const r ued i n t he same manner ,  and 

t he Wal l er s ar e ent i t l ed t o l i t i gat i on expenses.  

¶109 ATC ar gues t hat  no st at ut or y  basi s exi st s t o awar d 

l i t i gat i on expenses because ATC negot i at ed i n good f ai t h.   Even 

i f  " good f ai t h negot i at i on"  woul d pr ecl ude an awar d of  

l i t i gat i on expenses——whi ch was not  t he hol di ng of  War ehouse I I ——

whet her  ATC negot i at ed i n good f ai t h i s a f act ual  i ssue best  

addr essed by t he c i r cui t  cour t .   I t  shoul d be not ed,  however ,  

t hat  al t hough ATC di d of f er  t o acqui r e t he Wal l er s '  ent i r e 

pr oper t y f or  t he f ul l  amount  of  t he Wal l er s '  appr ai sal ,  t hat  

of f er  was condi t i oned upon t he Wal l er s '  wai ver  of  r el ocat i on 

benef i t s,  whi ch t he Wal l er s successf ul l y sought  i n c i r cui t  

cour t .   Mor eover ,  t he of f er  was not  i ncl uded as par t  of  t he 

j ur i sdi ct i onal  of f er .   These f act s wei gh agai nst  a f i ndi ng t hat  

ATC negot i at ed i n good f ai t h.  

¶110 ATC ar gues al so t hat  awar di ng l i t i gat i on expenses does 

not  advance t he pur poses of  Wi s.  St at .  § 32. 28( 3) ( b) .   ATC 

cor r ect l y poi nt s out  t hat  t he pur pose of  t he st at ut e i s t o make 

t he l andowner  whol e and t o di scour age condemnor s f r om 

shor t changi ng l andowner s.   ATC cl ai ms t hat  t he Wal l er s woul d 

have been made mor e t han whol e by accept i ng i t s of f er  of  

$132, 000 f or  t he whol e pr oper t y or  t he j ur i sdi ct i onal  of f er  f or  
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t he easement  f or  $99, 500.   However ,  t hi s c l ai m i gnor es t he f act  

t hat  ATC' s of f er  f or  t he ent i r e pr oper t y was condi t i oned on t he 

Wal l er s '  wai ver  of  r el ocat i on benef i t s,  t o whi ch t he ci r cui t  

cour t  hel d t he Wal l er s ar e ent i t l ed.   Because t he Wal l er s coul d 

have been made whol e onl y by a j ur i sdi ct i onal  of f er  t hat  

i ncl uded r el ocat i on benef i t s,  accept i ng ATC' s of f er  woul d have 

shor t changed t he Wal l er s,  and awar di ng l i t i gat i on expenses 

f ur t her s t he pur poses of  t he st at ut e. 26 

E.  Ar e t he Wal l er s " Di spl aced Per sons"  and Ent i t l ed 

t o Rel ocat i on Benef i t s? 

 ¶111 Wi sconsi n St at .  § 32. 19,  t i t l ed " Addi t i onal  i t ems 

payabl e, "  pr ovi des f or  payment s t o per sons di spl aced by publ i c  

pr oj ect s.   The decl ar at i on of  pur pose i n Wi s.  St at .  § 32. 19( 1)  

pr ovi des,  i n par t ,  t hat :  

The l egi s l at ur e decl ar es t hat  i t  i s  i n t he publ i c 
i nt er est  t hat  per sons di spl aced by any publ i c pr oj ect  
be f ai r l y compensat ed by payment  f or  t he pr oper t y 
acqui r ed and ot her  l osses her ei naf t er  descr i bed and 

                                                 
26 The di ssent  pr of esses f i del i t y t o t he t ext  of  t he 

condemnat i on st at ut e,  see Di ssent ,  ¶162,  wi t hout  acknowl edgi ng 
t he usual  di spar i t y i n r esour ces bet ween t he condemnor  and 
condemnee and t he br oad pol i cy  cont ai ned i n t he condemnat i on 
st at ut e t o amel i or at e t hi s di spar i t y.  

A condemnee i s ent i t l ed t o j ust  compensat i on.   A condemnee 
wi l l  not  be made whol e i f  t he condemnee i s f or ced t o l i t i gat e 
t he i ssue of  j ust  compensat i on at  gr eat  expense and t hen 
subt r act  hi s or  her  at t or ney f ees f r om an awar d of  f ul l  val ue.   
See St andar d Theat r es,  I nc.  v.  DOT,  118 Wi s.  2d 730,  744,  349 
N. W. 2d 661 ( 1984) .   A condemnor  has no i ncent i ve t o r each a f ai r  
set t l ement  wi t h a condemnee i f  t he condemnor  i s convi nced t hat  
i t  can pr evai l  by out spendi ng and out l ast i ng t he weaker  
adver sar y.   Wi sconsi n St at .  § 32. 28( 3)  exi st s t o addr ess t hi s 
i mbal ance of  power  bet ween t he condemnor  and t he condemnee.    
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suf f er ed as t he r esul t  of  pr ogr ams desi gned f or  t he 
benef i t  of  t he publ i c as a whol e;  and t he l egi s l at ur e 
f ur t her  f i nds and decl ar es t hat ,  not wi t hst andi ng 
subch.  I I ,  or  any ot her  pr ovi s i on of  l aw,  payment  of  
such r el ocat i on assi st ance and assi st ance i n t he 
acqui s i t i on of  r epl acement  housi ng ar e pr oper  cost s of  
t he const r uct i on of  publ i c i mpr ovement s.  

¶112 Wi sconsi n St at .  § 32. 19( 3)  pr ovi des t hat  a condemnor  

shal l  make r el ocat i on benef i t  payment s t o " di spl aced per sons. "   

A di spl aced per son i s:   

[ A] ny per son who moves f r om r eal  pr oper t y or  who moves 
hi s or  her  per sonal  pr oper t y f r om r eal  pr oper t y:  

 a.  As a di r ect  r esul t  of  a wr i t t en not i ce of  
i nt ent  t o acqui r e or  t he acqui s i t i on of  t he r eal  
pr oper t y,  i n whol e or  i n par t  or  subsequent  t o t he 
i ssuance of  a j ur i sdi ct i onal  of f er  under  t hi s 
subchapt er ,  f or  publ i c pur poses;  or  

b.  As a r esul t  of  r ehabi l i t at i on,  demol i t i on or  
ot her  di spl aci ng act i v i t y,  as det er mi ned by t he 
depar t ment  of  admi ni st r at i on,  i f  t he per son i s a 
t enant - occupant  of  a dwel l i ng,  busi ness or  f ar m 
oper at i on and t he di spl acement  i f  per manent .  

Wi s.  St at .  § 32. 19( 2) ( e) 1.   Di sput es about  r el ocat i on benef i t s  

must  be br ought  i n separ at e act i ons under  Wi s.  St at .  § 32. 20.    

¶113 Because t he Wal l er s di d not  move as a r esul t  of  

" r ehabi l i t at i on,  demol i t i on,  or  ot her  di spl aci ng act i v i t y"  as 

ar t i cul at ed i n subpar agr aph b. ,  t he Wal l er s ar e " di spl aced 

per sons"  onl y i f  t hey moved " as a di r ect  r esul t "  of  t he 

j ur i sdi ct i onal  of f er  under  subd.  par a.  a.  

 ¶114 Det er mi ni ng whet her  a per son moved f r om r eal  pr oper t y  

" as a di r ect  r esul t "  of  a wr i t t en not i ce of  t he acqui s i t i on——

i . e. ,  a j ur i sdi ct i onal  of f er ——r equi r es a f act ual  i nqui r y i nt o 

t he cause of  t he per son' s move.   See Wi s.  St at .  
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§ 32. 19( 2) ( e) ( 1) a.   Fact ual  f i ndi ngs wi l l  be af f i r med unl ess 

c l ear l y er r oneous.   Wi s.  St at .  § 805. 17 ( 2) ;  Emp' r s I ns.  of  

Wausau v.  Jackson,  190 Wi s.  2d 597,  613,  527 N. W. 2d 681 ( 1995) .  

¶115 The Wal l er s l i ved on t hei r  pr oper t y f or  al most  20 

year s bef or e ATC made i t s j ur i sdi ct i onal  of f er  i n Mar ch 2008.   

Though ATC of f er ed t o pur chase t he Wal l er s '  ent i r e pr oper t y f or  

$132, 000——appr oxi mat el y t he f ul l  amount  of  t he Wal l er s '  

appr ai sal ——t he Wal l er s r ef used t hat  of f er  because i t  was 

condi t i oned on a wai ver  of  t hei r  r el ocat i on benef i t s.   Al t hough 

t he Wal l er s had l i s t ed t hei r  house f or  sal e i n 2005,  t her e i s no 

evi dence t hat  t he Wal l er s conduct ed a sear ch f or  r epl acement  

pr oper t y unt i l  Spr i ng 2008,  when ATC made i t s  j ur i sdi ct i onal  

of f er .   Based on t hese f act s,  Judge Car l son' s f i ndi ng t hat  t he 

Wal l er s '  move was a " di r ect  r esul t  .  .  .  i n whol e or  i n par t "  

because of  ATC' s j ur i sdi ct i onal  of f er  i s  not  c l ear l y er r oneous.  

¶116 ATC ar gues t hat  t he Wal l er s ar e not  " di spl aced 

per sons"  because t hey chose t o move vol unt ar i l y  and wer e not  

" f or ced"  t o move.   The Wal l er s do not  di sput e t hat  t hey coul d 

have cont i nued t o l i ve on t he pr oper t y af t er  t he i nst al l at i on of  

t he t r ansmi ssi on l i ne or  t hat  t hey deci ded t o move bef or e t hey 

r ecei ved Rol l i ng' s 2007 appr ai sal .   However ,  t he st at ut e 

cont ai ns no expl i c i t  r equi r ement  t hat  a per son' s move must  be 

" f or ced"  or  i nvol unt ar y i n or der  t o r ender  t hat  per son 

" di spl aced. "  

¶117 I f  t he l egi s l at ur e i nt ended t o pr ovi de f or  r el ocat i on 

benef i t s onl y f or  per sons who wer e " f or ced"  t o move,  i t  coul d 

have done so.   I ndeed,  t he second al t er nat i ve def i ni t i on of  
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" di spl aced per son"  i n Wi s.  St at .  § 32. 19( 2) ( e) ( 1) b.  expl i c i t l y  

pr ovi des t hat  a " di spl aced per son"  i s one whose move i s pr ompt ed 

by " r ehabi l i t at i on,  demol i t i on,  or  ot her  di spl aci ng act i v i t y. "   

Thi s def i ni t i on of  " di spl aced per son"  i s an al t er nat i ve t o subd.  

par a.  a. ,  whi ch cont ai ns no r ef er ence t o t he physi cal  condi t i on 

or  habi t abi l i t y  of  t he condemned pr oper t y,  and i nst ead def i nes 

" di spl aced per son"  i n t er ms of  " di r ect "  causat i on.    

I V.  CONCLUSI ON 

 ¶118 We concl ude t he f ol l owi ng.   Fi r st ,  Wi s.  St at .  

§ 32. 06( 5) ,  t he " r i ght - t o- t ake"  pr ovi s i on,  set s out  t he pr oper  

and excl usi ve way f or  a pr oper t y owner  t o r ai se a c l ai m t hat  t he 

owner  wi l l  be l ef t  wi t h an uneconomi c r emnant  af t er  a par t i al  

t aki ng by t he condemnor .   An uneconomi c r emnant  c l ai m shoul d be 

br ought  under  § 32. 06( 5)  because t he condemnor  has f ai l ed t o 

i ncl ude an of f er  t o acqui r e any uneconomi c r emnant  i n t he 

condemnor ' s j ur i sdi ct i onal  of f er .   The i ncl usi on of  an of f er  t o 

acqui r e an uneconomi c r emnant  acknowl edges t he exi st ence of  t he 

uneconomi c r emnant .   The excl usi on of  such an of f er  i ndi cat es 

t hat  t he condemnor  di sput es t he exi st ence of  an uneconomi c 

r emnant .   A r i ght - t o- t ake act i on must  be deci ded pr ompt l y by t he 

cour t  and shal l  not  pr event  t he condemnor  f r om f i l i ng a 

s i mul t aneous val uat i on pet i t i on,  pr oceedi ng t her eon,  and t aki ng 

any pr oper t y i nt er est  whose condemnat i on i s not  bei ng di r ect l y  

cont est ed by t he owner .   A r i ght - t o- t ake act i on on an uneconomi c 

r emnant  c l ai m i s desi gned t o pr ot ect  an owner ' s r i ght  t o f ai r  

compensat i on t o avoi d economi c har dshi p,  not  t o par al yze publ i c 

i nt er est  t aki ngs under  emi nent  domai n.  
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¶119 Second,  t he Wal l er s '  pr oper t y,  af t er  ATC t ook t wo 

easement s f or  t r ansmi ssi on l i nes,  i s  an uneconomi c r emnant  

because i t  i s  of  such si ze,  shape,  and condi t i on as t o be of  

subst ant i al l y  i mpai r ed economi c v i abi l i t y  as ei t her  a 

r esi dent i al  or  an i ndust r i al  par cel .   The t aki ng of  t he t wo 

easement s dr ast i cal l y r educed t he por t i on of  t he Wal l er s'  

pr oper t y not  subj ect  t o a ser vi t ude.   The easement s t hemsel ves 

not  onl y r est r i ct ed t he Wal l er s '  act i v i t y i n t he easement  ar ea 

but  al so subst ant i al l y  di mi ni shed t he desi r abi l i t y ,  

pr act i cal i t y,  and val ue of  t he Wal l er s '  pr oper t y f or  ei t her  a 

r esi dent i al  or  i ndust r i al  user .    

¶120 Thi r d,  t he Wal l er s pr evai l ed on t hei r  uneconomi c 

r emnant  c l ai m br ought  under  Wi s.  St at .  § 32. 06( 5) ——t he r i ght - t o-

t ake st at ut e——and,  t her ef or e,  wer e ent i t l ed t o l i t i gat i on 

expenses under  Wi s.  St at .  § 32. 28.  

¶121 Fi nal l y,  t he Wal l er s wer e di spl aced per sons under  Wi s.  

St at .  § 32. 19( 2) ( e) 1. a.  because t hey moved " as a di r ect  r esul t "  

of  ATC' s j ur i sdi ct i onal  of f er ,  and t he ci r cui t  cour t ' s  f i ndi ngs 

of  f act  on t hi s i ssue ar e not  c l ear l y er r oneous.  

 

By t he Cour t . —The j udgment s of  t he c i r cui t  cour t  ar e 

af f i r med.  

¶122 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.  
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¶123 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   The maj or i t y 

has t r ansf or med what  shoul d be a case of  mi nor  st at ewi de i mpact  

i nvol v i ng onl y a smal l  amount  of  money i nt o a case wi t h 

s i gni f i cant  r ami f i cat i ons and cost l y consequences f or  r at epayer s 

and t axpayer s who end up payi ng t he bi l l s .    

¶124 The r ami f i cat i ons wi l l  af f ect  how al l  condemnor s 

t hr oughout  t he st at e pr oceed wi t h t he t aki ng of  pr oper t y f or  

pr oj ect s,  l ar ge and smal l . 1 

¶125 Because t he maj or i t y r ewr i t es and br oadens t he 

st at ut or y def i ni t i on of  an uneconomi c r emnant ,  condemnor s may 

now be r equi r ed t o t ake an i ncr eased amount  of  pr oper t y t hat  

t hey do not  want  or  need f or  t hei r  pr oj ect s.   I ncr eased cost s t o 

r at epayer s and t axpayer s wi l l  accompany t hese unnecessar y 

t aki ngs because now condemnor s can be r equi r ed t o pay f or  t he 

                                                 
1 As ATC war ned bef or e t he c i r cui t  cour t ,  t he r ami f i cat i ons 

of  t hi s case ext end f ar  beyond t hi s r el at i vel y smal l  di sput e.   
The i mpor t ance of  t hi s case was descr i bed by ATC' s at t or ney on 
t he r ecor d:  

The val ue i s smal l  i n t hi s case.   But  t he i mpl i cat i ons 
of  i t  ar e enor mous not  j ust  f or  ATC but  f or  t he 
Depar t ment  of  Tr anspor t at i on and ever y ot her  condemnor  
i n t he st at e .  .  .  i f  t her e wer e a f i ndi ng t hat  t hi s 
smal l  amount  of  v i sual  and noi se w[ as]  enough t o 
r ender  t hi s an uneconomi c r emnant ,  you' l l  have 
uneconomi c r emnant s i n al l  sor t s of  cases.   You' l l  
have t o buy t he ent i r e pr oper t y,  you' l l  have t o 
pr ovi de al l  t he r el ocat i on benef i t s,  and we don' t  
t hi nk t hat ' s anyt hi ng l i ke what  t he l egi s l at ur e 
i nt ended.  

I n essence,  t hi s case has t he pot ent i al  t o spawn a cot t age 
i ndust r y of  uneconomi c r emnant s.  
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ent i r e pr oper t y,  t oget her  wi t h r el ocat i on benef i t s,  r at her  t han 

payi ng f or  t he t aki ng of  onl y an easement .    

¶126 I n concl udi ng t hat  t he r i ght - t o- t ake pr oceedi ng i s t he 

onl y way t o br i ng an uneconomi c r emnant  c l ai m,  t he maj or i t y 

r ewr i t es anot her  st at ut e.   Rat her  t han f ol l owi ng t he cl ear  wor ds 

of  t he r i ght - t o- t ake st at ut e,  t he maj or i t y cr eat es a pr ocess 

wi t h concur r ent  dual  pr oceedi ngs whi ch has t he pot ent i al  f or  

conf l i c t i ng val uat i ons and pr ocedur al  quagmi r es.   The maj or i t y ' s 

pr ocess of  dual  pr oceedi ngs cont r avenes t he l egi s l at i ve pur pose 

of  t he condemnat i on st at ut or y scheme,  whi ch i s t o pr omot e 

ef f i c i ent  and cost - ef f ect i ve condemnat i on pr ocedur es.  

¶127 Li kewi se,  because t he maj or i t y r ewr i t es what  i t  

i ni t i al l y  acknowl edges as t he c l ear  l anguage of  a t hi r d st at ut e,  

t he l i t i gat i on expense st at ut e,  i t  awar ds out - of - pr opor t i on 

l i t i gat i on expenses of  $211, 261. 64 f or  a case i nvol v i ng onl y a 

f ew t housand dol l ar s di f f er ence i n val ue.  

¶128 Our  t ask when i nt er pr et i ng st at ut es i s t o di scer n t he 

st at ut e' s meani ng,  whi ch we pr esume i s expr essed i n t he l anguage 

of  t he l egi s l at ur e.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  

52,  ¶20,  309 Wi s.  2d 541,  749 N. W. 2d 581.   I n appl y i ng t he wor ds 

of  t he st at ut es wr i t t en by t he l egi s l at ur e,  I  concl ude t hat  a 

val uat i on pr oceedi ng under  Wi s.  St at .  § 32. 06( 7)  i s t he pr oper  

pr oceedi ng t o br i ng an uneconomi c r emnant  c l ai m.   Fur t her mor e,  I  

det er mi ne t hat  t he Wal l er s '  pr oper t y i s not  an uneconomi c 

r emnant  as i t  i s  def i ned by Wi s.  St at .  § 32. 06( 3m)  and t hat  t he 

Wal l er s ar e not  ent i t l ed t o l i t i gat i on expenses or  r el ocat i on 

benef i t s.   Accor di ngl y,  I  r espect f ul l y di ssent .  
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I    

A. The majority rewrites Wis. Stat. § 32.06(3m), the 

uneconomic remnant statute. 

¶129 The maj or i t y r ewr i t es t he st at ut or y def i ni t i on of  an 

uneconomi c r emnant .   I t  descr i bes t he r emnant  her e as " t he 

Wal l er s '  pr oper t y, "  l eavi ng t he i mpr essi on t hat  t he r emnant  i s  

t he ent i r e pr oper t y r at her  t han a r emai ni ng pi ece of  t he 

pr oper t y.   Maj or i t y op. ,  ¶7.    

¶130 Basi ng i t s anal ysi s on a per cent age f or mul a ( 57%,  88%,  

and 76%) ,  t he maj or i t y opi nes t hat  t he per cent age l osses i n 

val ue i l l ust r at e " subst ant i al  economi c i mpai r ment "  t o t he 

pr oper t y.   I d. ,  ¶95.   I n addi t i on t o consi der i ng t he per cent age 

l osses t o t he pr oper t y ' s val ue,  i t  st at es t hat  t he Wal l er  

pr oper t y i s an uneconomi c r emnant  because t he easement s 

" di mi ni shed t he desi r abi l i t y ,  pr act i cal i t y,  and val ue of  t he 

Wal l er s '  pr oper t y. "   I d. ,  ¶7.  

¶131 Such an anal ysi s r ewr i t es t he uneconomi c r emnant  

st at ut e.   The t ext  of  Wi s.  St at .  § 32. 06( 3m) ,  whi ch set s f or t h a 

def i ni t i on of  an uneconomi c r emnant ,  pr ovi des i n r el evant  par t :  

( 3m)  Def i ni t i on.  I n t hi s sect i on,  " uneconomi c r emnant "  
means t he pr oper t y r emai ni ng af t er  a par t i al  t ak i ng of  
pr oper t y,  i f  t he pr oper t y r emai ni ng i s of  such si ze,  
shape or  condi t i on as t o be of  l i t t l e val ue or  of  
subst ant i al l y  i mpai r ed economi c v i abi l i t y .   

¶132 The maj or i t y r ewr i t es Wi s.  St at .  § 32. 06( 3m)  i n t wo 

ways.   Fi r st ,  i t  appear s t o r ewr i t e t he st at ut or y phr ase 

" pr oper t y r emai ni ng"  t o mean an ent i r e pr oper t y.   Second,  i t  

r ewr i t es t he st at ut or y phr ase " subst ant i al l y  i mpai r ed economi c 
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vi abi l i t y"  t o mean " di mi ni shed desi r abi l i t y ,  pr act i cal i t y,  and 

val ue. "  

¶133 I n essence,  t o f i t  t he f act s of  t hi s case,  t he 

maj or i t y r ewr i t es Wi s.  St at .  § 32. 06( 3m)  as f ol l ows:  

( 3m)  Def i ni t i on.  I n t hi s sect i on,  " uneconomi c r emnant "  
means t he entire pr oper t y r emai ni ng af t er  a par t i al  
t aki ng of  pr oper t y,  i f  t he pr oper t y r emai ni ng i s of  
such si ze,  shape or  condi t i on as t o be of  l i t t l e val ue 
or  of  subst ant i al l y  i mpai r ed economi c v i abi l i t y  
diminished desirability, practicality, and value.   

( addi t i ons ar e i n bol d,  del et i ons have been st r uck. )  

¶134 The maj or i t y ' s r evi s i on not  onl y changes t he 

l egi s l at ur e' s expl i c i t  st at ut or y l anguage def i ni ng a r emnant ,  

but  i t  al so f l i es i n t he f ace of  common sense——t he ent i r e 

pr oper t y cannot  const i t ut e onl y a r emai ni ng par t  of  t he 

pr oper t y.   Thr oughout  i t s opi ni on,  t he maj or i t y descr i bes t he 

r el evant  r emnant  i n t hi s case as " t he Wal l er s '  pr oper t y. "   See 

maj or i t y op. ,  ¶¶7,  102,  103,  119.   I f  t he maj or i t y i s i ndeed 

def i ni ng an uneconomi c r emnant  as t he ent i r e pr oper t y,  i t  makes 

no sense because a r emnant  necessar i l y  means somet hi ng t hat  i s 

r emai ni ng or  l ef t  over .  

¶135 The common and or di nar y meani ng of  t he wor d " r emnant "  

i s " [ s] omet hi ng l ef t  over ;  a r emai nder . "   The Amer i can Her i t age 

Di ct i onar y,  1527 ( 3d ed.  1992) .   Li kewi se,  t he common and 

or di nar y meani ng of  t he st at ut or y wor d " r emai ni ng"  cont empl at es 

t hat  some pr oper t y wi l l  be " l ef t  af t er  t he r emoval ,  l oss,  

passage,  or  dest r uct i on of  ot her s. "   I d.  at  1525.   The " r emnant "  

or  t he " pr oper t y r emai ni ng"  cannot  mean t he whol e Wal l er  
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pr oper t y——t her e not hi ng t hat  i s  " l ef t  over "  because t he ent i r e 

pr oper t y i s st i l l  i nt act .      

¶136 I f  t he r emnant  wer e t he ent i r e pr oper t y,  condemnor s 

woul d be put  i n t he absur d posi t i on of  havi ng t o buy ent i r e 

pr oper t i es when t he t aki ng l eaves t he pr oper t y whol l y i nt act  and 

r et ai ni ng an economi c v i abi l i t y .   I t  subst ant i al l y  i nf l at es t he 

scope of  t aki ngs r equi r ed f or  pr oj ect s wher e onl y easement s ar e 

necessar y,  such as t he i nst al l at i on of  power  l i nes,  wat er  or  gas 

pi pel i nes,  and t he l i ke.   I n set t i ng f or t h a def i ni t i on of  an 

uneconomi c r emnant ,  t he l egi s l at ur e cannot  have i nt ended t hat  a 

ut i l i t y  company woul d be f or ced t o buy a whol e pr oper t y i n or der  

t o i nst al l  power  l i nes on ot her wi se exi st i ng hi ghway and ut i l i t y  

easement s.  

¶137 Ar guabl y t he maj or i t y embr aces i t s st r ai ned 

" whol e=l ef t  over  par t "  anal ysi s because under  t he f act s of  t hi s  

case i t  al so makes no sense t hat  t he r emnant  i s t he r emai ni ng 

par t  of  t he pr oper t y whi ch i s unencumber ed by easement s.   The 

f ol l owi ng i l l ust r at i on,  whi ch i s not  t o scal e,  depi ct s t he 

pr evi ousl y exi st i ng hi ghway and ut i l i t y  easement s t oget her  wi t h 

t he ATC easement s super i mposed on t op of  t hem:  
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The l egi s l at ur e l i kewi se cannot  have envi s i oned t hat  publ i c 

ut i l i t i es woul d be f or ced t o t ake f ee si mpl e t i t l e t o t he 

i nt er i or  par t  of  pr oper t y as an " uneconomi c r emnant "  whi l e 

l eavi ng t he pr oper t y owner  f ee si mpl e t i t l e subj ect  t o easement s 

i n t he bor der s of  t he pr oper t y. 2  I t  woul d be absur d.  

                                                 
2 The nor t h s i de of  t he t r i angl e i s abut t ed by Mound Road.   

I t  was pr evi ousl y subj ect  t o a 20- f oot  easement  and a 25- f oot  
hi ghway set back.   ATC' s pr oposed easement  expanded t he 
encumber ed ar ea by 25 f eet ,  and woul d cr eat e a 45- f oot  wi de 
st r i p of  l and al ong Mound Road.   

The east  s i de of  t he t r i angl e abut s I nt er st at e 43 and was 
pr evi ousl y subj ect  t o a 50- f oot  hi ghway set back.   ATC' s pr oposed 
easement  woul d cr eat e a 45- f oot  wi de st r i p of  encumber ed 
pr oper t y wi t hi n t he exi st i ng set back ar ea.    

A smal l er  t r i angl e of  l and r emai ns unencumber ed by 
easement s or  set back r est r i ct i ons af t er  t he par t i al  t aki ng.   The 
r esi dence i s l ocat ed on t he smal l er  t r i angl e.  
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 ¶138 The second way i n whi ch t he maj or i t y r ewr i t es t he 

st at ut or y def i ni t i on of  t he r emnant  al so l eads t o absur d 

r esul t s.   The st at ut e set s f or t h t he " s i ze,  shape and condi t i on"  

t est  t o be appl i ed when det er mi ni ng " subst ant i al l y  i mpai r ed 

economi c v i abi l i t y . "   Wi s.  St at .  § 32. 06( 3m) .   I nst ead of  

f ocusi ng on t he st at ut or y t est ,  t he maj or i t y makes up i t s own.   

I t  i nt er pr et s " subst ant i al l y  i mpai r ed economi c v i abi l i t y"  t o 

mean " di mi ni shed .  .  .  desi r abi l i t y ,  pr act i cal i t y,  and val ue. "   

Maj or i t y op. ,  ¶7.   The maj or i t y ' s emphasi s on desi r abi l i t y ,  

pr act i cal i t y,  and val ue causes i t  t o empl oy a per cent age f or mul a 

i n det er mi ni ng whet her  t he Wal l er  pr oper t y i s an uneconomi c 

r emnant  t hat  at  f i r st  appear s compel l i ng,  but  ul t i mat el y t he use 

of  a per cent age f or mul a can l ead t o absur d r esul t s.   Maj or i t y 

op. ,  ¶85.  

¶139 The absur di t y i s i l l ust r at ed i n t he t aki ng of  an 

easement  on a hi ghl y val ued pi ece of  pr oper t y.   Take,  f or  

exampl e,  a $6 mi l l i on par cel  of  l and:    

¶140 I f  t he val ue of  t he pr oper t y af t er  t he par t i al  t aki ng 

decr eases by 57%,  as Rol l i ng' s  appr ai sal  i ndi cat ed,  t hen t he 

val ue of  t he r emai ni ng pr oper t y i s $2, 580, 000.    

¶141 I f  t he j ur i sdi ct i onal  of f er ' s est i mat i on of  t he 

decr ease i n val ue i s used and t he $6 mi l l i on par cel  l oses 76% of  

i t s val ue,  t he r emai ni ng pr oper t y i s wor t h $1, 440, 000.    

¶142 I f  t he Gr oup One appr ai sal ' s  est i mat i on of  t he 

decr ease i n val ue i s used and t he $6 mi l l i on par cel  l oses 88% of  

i t s val ue,  t he r emai ni ng pr oper t y i s wor t h $1, 320, 000.  
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  ¶143 Few woul d ar gue t hat  a pr oper t y wi t h an af t er - t aki ng 

val ue of  $2, 580, 000,  $1, 440, 000,  or  $1, 320, 000 i s an uneconomi c 

r emnant  of  " subst ant i al l y  i mpai r ed economi c v i abi l i t y , "  except  

per haps i n t he ext r eme ci r cumst ance wher e t her e ar e ot her  

compel l i ng f act or s pr esent  i n t he f act s.   Does t he maj or i t y 

r eal l y mean t o empl oy an anal ysi s t hat  coul d decl ar e a mul t i -

mi l l i on dol l ar  pr oper t y an uneconomi c r emnant ? 

¶144 Rat her  t han r ewr i t e Wi s.  St at .  § 32. 06( 3m)  t o f i t  t he 

Wal l er s '  s i t uat i on,  t he maj or i t y shoul d st i ck t o appl y i ng t he 

wor ds chosen by t he l egi s l at ur e.   Such a pr act i ce woul d avoi d 

t he absur d r esul t s descr i bed above.    

B. The majority rewrites Wis. Stat. § 32.06(5), the right-to-

take statute. 

¶145 The maj or i t y t ackl es t he i ssue of  what  condemnat i on 

pr oceedi ng shoul d be used t o r ai se an uneconomi c r emnant  c l ai m——

a val uat i on pr oceedi ng3 under  Wi s.  St at .  § 32. 06( 7) 4 or  a r i ght -

                                                 
3 The maj or i t y r ef er s t o t he pr oceedi ng set  f or t h i n Wi s.  

St at .  § 32. 06( 7)  i n var i ous ways.   At  t i mes i t  cal l s t he 
pr oceedi ng a " val uat i on pr oceedi ng. "   Maj or i t y op. ,  ¶¶70,  92.   
Ot her  t i mes,  i t  cal l s t he pr oceedi ng a " condemnat i on hear i ng on 
val uat i on. "   I d. ,  ¶90.   I n yet  ot her  pl aces,  i t  r ef er s t o t he 
pr oceedi ng as a " j ust  compensat i on pr oceedi ng. "   I d. ,  ¶67.   Thi s 
opi ni on r ef er s t o such a pr oceedi ng as a " val uat i on pr oceedi ng. "  

4 Wi sconsi n St at .  § 32. 06( 7)  st at es as f ol l ows,  i n r el evant  
par t :  

( 7)  Pet i t i on f or  condemnat i on pr oceedi ngs.  I f  t he 
j ur i sdi ct i onal  of f er  i s  not  accept ed wi t hi n t he 
per i ods l i mi t ed i n sub.  ( 6)  or  t he owner  f ai l s  t o 
consummat e an accept ance as pr ovi ded i n sub.  ( 6) ,  t he 
condemnor  may pr esent  a ver i f i ed pet i t i on t o t he 
c i r cui t  cour t  f or  t he count y i n whi ch t he pr oper t y t o 
be t aken i s l ocat ed,  f or  pr oceedi ngs t o det er mi ne t he 
necessi t y of  t aki ng,  wher e such det er mi nat i on i s 
r equi r ed,  and t he amount  of  j ust  compensat i on.  .  .  .  
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t o- t ake pr oceedi ng under  Wi s.  St at .  § 32. 06( 5) .   Maj or i t y op. ,  

¶68.   Ci t i ng t o Wi s.  St at .  § 32. 06( 5) ,  t he r i ght - t o- t ake 

st at ut e,  i t  concl udes t hat  an uneconomi c r emnant  c l ai m can be 

mai nt ai ned onl y i n a r i ght - t o- t ake pr oceedi ng.   I d. ,  ¶92.  

¶146 I n r eachi ng t hi s concl usi on,  however ,  t he maj or i t y 

r ewr i t es t he r i ght - t o- t ake st at ut e.   As t he l egi s l at ur e wr ot e 

t he st at ut e,  i t  pr ovi des,  i n r el evant  par t :  

( 5)  Cour t  act i on t o cont est  r i ght  of  condemnat i on.  
When an owner  desi r es t o cont est  t he r i ght  of  t he 
condemnor  t o condemn t he pr oper t y descr i bed i n t he 
j ur i sdi ct i onal  of f er  f or  any r eason ot her  t han t hat  
t he amount  of  compensat i on of f er ed i s i nadequat e,  such 
owner  may .  .  .  commence an act i on i n t he c i r cui t  
cour t  of  t he count y wher ei n t he pr oper t y i s  l ocat ed,  
nami ng t he condemnor  as def endant .  Such act i on shal l  
be t he onl y manner  i n whi ch any i ssue ot her  t han t he 
amount  of  j ust  compensat i on or  ot her  t han pr oceedi ngs 
t o per f ect  t i t l e under  ss.  32. 11 and 32. 12 may be 
r ai sed per t ai ni ng t o t he condemnat i on of  t he pr oper t y  
descr i bed i n t he j ur i sdi ct i onal  of f er .  

Wi s.  St at .  § 32. 06( 5)  ( emphasi s suppl i ed) .  

¶147 The Wal l er s ar e not  cont est i ng t he r i ght  of  t he 

condemnor  t o condemn——qui t e t he opposi t e.   They want  t he 

condmenor  t o condemn even mor e pr oper t y.   I n an ef f or t  t o 

shoehor n t he f act s of  t hi s  case i nt o t he r i ght - t o- t ake 

                                                                                                                                                             
I f  t he pet i t i oner  i s ent i t l ed t o condemn t he pr oper t y 
or  any por t i on of  i t ,  t he j udge i mmedi at el y shal l  
assi gn t he mat t er  t o t he chai r per son of  t he count y 
condemnat i on commi ssi oner s f or  hear i ng under  s.  32. 08.  
An or der  by t he j udge det er mi ni ng t hat  t he pet i t i oner  
does not  have t he r i ght  t o condemn or  r ef usi ng t o 
assi gn t he mat t er  t o t he chai r per son of  t he count y 
condemnat i on commi ssi oner s may be appeal ed di r ect l y t o 
t he cour t  of  appeal s.  
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pr oceedi ng,  t he maj or i t y r ewr i t es t he st at ut e by i gnor i ng par t  

of  t he st at ut or y l anguage.    

¶148 The maj or i t y er ases t he por t i on of  Wi s.  St at .  

§ 32. 06( 5)  st at i ng t hat  t he pr oceedi ng i s t o be mai nt ai ned when 

" an owner  desi r es t o cont est  t he r i ght  of  t he condemnor  t o 

condemn t he pr oper t y descr i bed i n t he j ur i sdi ct i onal  

of f er  .  .  .  . "   Wi s.  St at .  § 32. 06( 5) .   Despi t e t hat  c l ear  

st at ement  of  pur pose i n t he st at ut e,  t he maj or i t y di r ect s f ut ur e 

l i t i gant s l i ke t he Wal l er s,  who do not  i n any way cont est  t he 

condemnor ' s r i ght  t o t ake t he pr oper t y descr i bed i n t he 

j ur i sdi ct i onal  of f er ,  t o br i ng uneconomi c r emnant  c l ai ms under  

Wi s.  St at .  § 32. 06( 3m)  i n a r i ght - t o- t ake pr oceedi ng. 5 

¶149 Al l  of  t he l egi s l at ur e' s wor ds must  be accor ded 

meani ng,  and her e t he l egi s l at ur e has st at ed t hat  a r i ght - t o-

t ake pr oceedi ng i s t o be mai nt ai ned when an owner  cont est s t he 

r i ght  of  t he condemnor  t o t ake t he pr oper t y descr i bed i n t he 

j ur i sdi ct i onal  of f er .   However ,  t he maj or i t y appear s t o del et e 

t hat  l anguage f r om Wi s.  St at .  § 32. 06( 5)  i n char act er i z i ng t he 

r i ght - t o- t ake pr oceedi ng as a cat chal l  pr oceedi ng f or  uneconomi c 

r emnant  c l ai ms.  

                                                 
5 The Wal l er s '  at t or ney st at ed on t he r ecor d t hat  t her e i s 

no chal l enge t o ATC' s r i ght  t o t ake t he pr oper t y descr i bed i n 
t he j ur i sdi ct i onal  of f er :  

I n t hi s case .  .  .  t hi s i s a case i n whi ch we ar e not  
chal l engi ng t hei r  r i ght  t o t ake.   The onl y r eason 
we' r e i n t hat  st at ut e [ Wi s.  St at .  § 32. 06( 5) ]  i s  
because t he st at ut e says t he onl y r eason——t he onl y way 
you can enf or ce ( 3m)  i s under  t hi s pr ovi s i on.   Thi s i s 
r eal l y not  a chal l enge act i on.  
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¶150 Addi t i onal l y,  Wi s.  St at .  § 32. 06( 5)  i s r ewr i t t en when 

t he maj or i t y l eaves out  ot her  st at ut or y wor ds f r om i t s anal ysi s.   

I t  emphasi zes " any i ssue, "  but  t he st at ut e st at es i n f ul l  " any 

i ssue ot her  t han t he amount  of  j ust  compensat i on .  .  .  . "   By 

emphasi z i ng " any i ssue, "  t he maj or i t y i mpl i c i t l y  hol ds t hat  an 

uneconomi c r emnant  c l ai m i s not  r eal l y one of  j ust  compensat i on.  

¶151 However ,  j ust  compensat i on i s at  t he hear t  of  t he 

uneconomi c r emnant  c l ai m her e.   The owner s want  mor e money.  

¶152 Mi si nt er pr et i ng an uneconomi c r emnant  c l ai m as an 

i ssue of  t he r i ght  t o t ake r at her  t han an i ssue of  how much 

compensat i on a pr oper t y owner  shoul d r ecei ve cr eat es a 

pr ocedur al  quagmi r e.   Because t he maj or i t y cont empl at es t hat  a 

r i ght - t o- t ake case pr oceeds concur r ent l y wi t h a val uat i on 

pr oceedi ng,  see maj or i t y op. ,  ¶¶92,  what  happens when t he 

answer s r eached i n each pr oceedi ng conf l i c t  wi t h each ot her ?  

Bot h pr oceedi ngs r equi r e a f act  f i nder  t o det er mi ne t he bef or e 

and af t er  val ue of  t he pr oper t y at  i ssue.   When t hey ar e i n 

conf l i c t ,  whi ch val uat i on t r umps t he ot her ? 

¶153 I f  t he val uat i on i n t he r i ght - t o- t ake pr oceedi ng 

t r umps t he val uat i on i n t he val uat i on pr oceedi ng,  how does t hat  

af f ect  t he st at ut or y r i ght  t o a j ur y t r i al  i n t he val uat i on 

pr oceedi ng?  Wi sconsi n St at .  § 32. 06( 10)  expr essl y set s f or t h a 

st at ut or y r i ght  t o a j ur y i n a val uat i on pr oceedi ng.   I t  st at es 

t hat  a val uat i on pr oceedi ng on appeal  t o t he c i r cui t  cour t  

" shal l  be t r i ed by a j ur y unl ess wai ved by bot h pl ai nt i f f  and 

def endant . "   I d.   I s such a st at ut or y r i ght  now t o be subsumed 
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i n f avor  a j udge' s det er mi nat i on of  val ue i n a r i ght - t o- t ake 

pr oceedi ng? 

¶154 Her e,  t he cour t  of  appeal s hel d t hat  t he j ur y ' s 

ver di ct  i n t he val uat i on pr oceedi ng must  be vacat ed i f  t he 

c i r cui t  cour t  det er mi ned——as i t  di d——t hat  t he t aki ng r esul t ed i n 

an uneconomi c r emnant .   Wal l er  v.  Amer i can Tr ansmi ssi on Co. ,  

LLC,  2011 WI  App 91,  ¶17,  334 Wi s.  2d 740,  799 N. W. 2d 487.   

Because t her e i s a st at ut or y r i ght  t o a t r i al  by j ur y i n a 

val uat i on pr oceedi ng and t he j ur y ' s ver di ct  i s  now vacat ed,  does 

t hat  mean t hat  t he val uat i on pr oceedi ng must  be r et r i ed?   

¶155 I s t he c i r cui t  cour t ' s  det er mi nat i on on t he i ssue of  

val ue i n t he r i ght - t o- t ake pr oceedi ng subj ect  t o a c l ai m of  

i ssue pr ecl usi on i n t he val uat i on pr oceedi ng?  I f  so,  i s  t he 

deni al  of  t he st at ut or y r i ght  t o a j ur y t r i al  i mpl i cat ed?   

¶156 The condemnat i on st at ut or y scheme st r i ves f or  

pr oceedi ngs whi ch ar e bot h ef f i c i ent  and cost - ef f ect i ve.   

Pul ver macher  Ent er pr i ses,  I nc.  v.  Wi sconsi n DOT,  166 Wi s.  2d 

234,  241,  479 N. W. 2d 217 ( Ct .  App.  1991) .   The maj or i t y ' s 

concl usi on t hat  an uneconomi c r emnant  c l ai m can be br ought  onl y 

i n a r i ght - t o- t ake pr oceedi ng i s  cont r ar y t o t hose pur poses and 

pot ent i al l y  cr eat es t he pr ocedur al  quagmi r e descr i bed above.    

¶157 Thi s case pr ovi des a t ext book exampl e of  t he 

i nef f i c i enci es l i kel y t o r esul t  f r om t he maj or i t y ' s pr ocedur es.   

Her e,  t he same evi dence i s so essent i al  t o bot h t he quest i on of  

j ust  compensat i on and t he uneconomi c r emnant  det er mi nat i on t hat  

t he c i r cui t  cour t  i ncor por at ed t he r ecor d and t he j ur y ' s ver di ct  

set t i ng f or t h bef or e and af t er  val ues f r om t he val uat i on 
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pr oceedi ng i nt o t he r i ght - t o- t ake case.   See maj or i t y op. ,  ¶36.   

Af t er  t he cour t  of  appeal s r ever sed t he ci r cui t  cour t  a second 

t i me,  concl udi ng t hat  a hear i ng was necessar y t o det er mi ne 

whet her  an uneconomi c r emnant  exi st s,  t he same wi t nesses who 

t est i f i ed i n t he val uat i on t r i al  wer e cal l ed.   They of f er ed 

essent i al l y  t he same t est i mony.   See maj or i t y op. ,  ¶41.  

¶158 Condemnat i on pr oceedi ngs ar e desi gned not  onl y t o 

pr ovi de f or  an ef f i c i ent  r esol ut i on t o t he quest i on of  

compensat i on,  but  al so t o pr ov i de a cost - ef f ect i ve met hod of  

t aki ng pr oper t y.   Pul ver macher  Ent er pr i ses,  I nc. ,  166 Wi s.  2d at  

241.   I n Fal kner  v.  Nor t her n St at es Power  Co. ,  75 Wi s.  2d 116,  

248 N. W. 2d 885 ( 1977) ,  even as t hi s cour t  r ecogni zed t hat  a 

r i ght - t o- t ake pr oceedi ng i s i ndependent  f r om a val uat i on 

pr oceedi ng,  i t  al so obser ved t hat  " [ d] upl i cat i on of  ef f or t  and 

expense may r esul t  i f  separ at e t r i al s ar e hel d. "   Fal kner ,  75 

Wi s.  2d at  135 n. 9.   The Fal kner  cour t  t her ef or e r ecogni zed t hat  

t he condemnat i on st at ut es ar e desi gned t o avoi d unnecessar y 

expense i ncur r ed by concur r ent  pr oceedi ngs.  

¶159 I n an ami cus br i ef ,  t he Wi sconsi n Ut i l i t i es 

Associ at i on pr ov i des exampl es of  t he added expense t hat  wi l l  

l i kel y ar i se due t o t he condemnat i on pr ocedur es adopt ed by t he 

maj or i t y.   I t  advances t hat  t he added expense wi l l  ul t i mat el y 

appear  i n Wi sconsi n r esi dent s '  ut i l i t y  bi l l s :  

For  exampl e,  Wi sconsi n ut i l i t i es .  .  .  depend on 
ef f i c i ent  condemnat i on pr ocedur es t o al l ow t hem t o 
qui ckl y const r uct  new power  l i nes,  gas pi pes,  and 
wat er  pi pes t o meet  Wi sconsi n' s gr owi ng ut i l i t y  
needs.  .  .  .   The f i nanci al  expenses associ at ed wi t h 
t he emi nent  domai n pr ocess [ ]  di r ect l y i mpact [ s]  
Wi sconsi n r esi dent s,  as t he cost s of  doi ng busi ness as 
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a ut i l i t y  ar e l ar gel y passed on t o cust omer s t hr ough 
r at es.  

I n r ewr i t i ng Wi s.  St at .  § 32. 06( 5) ,  t he maj or i t y has l ef t  i n i t s 

wake i nef f i c i ent  condemnat i on pr oceedi ngs t hat  ar e mor e 

expensi ve t o mai nt ai n.   The cost s of  t he maj or i t y ' s pr ocedur es 

wi l l  be passed on t o r at e- payer s and t axpayer s al i ke. 6      

C. The majority rewrites Wis. Stat. § 32.28(2)(b), the 

litigation expenses statute. 

¶160 The l i t i gat i on expenses awar ded by t he c i r cui t  cour t  

t ot al  $211, 261. 74.   Maj or i t y op. ,  ¶44.   I n i t s di scussi on of  

l i t i gat i on expenses,  t he maj or i t y does not  even ment i on t he 

amount  awar ded by t he c i r cui t  cour t .   I t  never t hel ess,  wi t hout  

anal ysi s of  t he amount ,  af f i r ms t he ent i r e awar d as r easonabl e.   

I d. ,  ¶¶106- 110.  

¶161 The er r or  of  t he maj or i t y ' s sub si l enci o 

r easonabl eness det er mi nat i on i s compounded because i t  has t o 

r ewr i t e a st at ut e i n or der  t o af f i r m t hi s awar d of  out - of -

pr opor t i on l i t i gat i on expenses.   Wi sconsi n St at .  § 32. 28( 3) ( b) ,  

t he l i t i gat i on expenses st at ut e,   pr ovi des i n r el evant  par t :  

( 3)  I n l i eu of  cost s under  ch.  814,  l i t i gat i on 
expenses shal l  be awar ded t o t he condemnee i f :   

.  .  .  .  

                                                 
6 The Wi sconsi n Ut i l i t i es Associ at i on f ur t her  ar gues t hat  

t he pr ovi s i on of  ut i l i t y  ser vi ces such as el ect r i c i t y,  gas,  and 
wat er  ar e " a qui nt essent i al  publ i c good at  st ake i n t he exer ci se 
of  emi nent  domai n. "   I t  advances t hat  " [ r ] esi dent s t hr oughout  
Wi sconsi n depend on"  condemnor - ut i l i t i es f or  t hei r  ut i l i t y  
ser vi ces,  and obser ves t hat  t hi s cour t ' s  deci s i on " not  onl y 
af f ect s t he [ ut i l i t i es] ,  i t  al so af f ect s t hei r  cust omer s'  
i nt er est s i n r easonabl y pr i ced ut i l i t y  ser vi ces and suf f i c i ent  
el ect r i c,  gas,  and wat er  di st r i but i on i nf r ast r uct ur e t o suppor t  
economi c devel opment  and gr owt h t hr oughout  Wi sconsi n. "    
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( b)  The cour t  det er mi nes t hat  t he condemnor  does not  
have t he r i ght  t o condemn par t  or  al l  of  t he pr oper t y 
descr i bed i n t he j ur i sdi ct i onal  of f er  or  t her e i s no 
necessi t y f or  i t s  t aki ng .  .  .  .  

¶162 The maj or i t y i ni t i al l y  accept s poi nt - bl ank t hat  t he 

" pl ai n l anguage"  of  t he st at ut e does not  al l ow t he maj or i t y t o 

awar d l i t i gat i on expenses her e.   Maj or i t y op. ,  ¶107.   The pl ai n 

l anguage al l ows l i t i gat i on expenses onl y i f  " t he condemnor  does 

not  have t he r i ght  t o condemn par t  or  al l  of  t he pr oper t y 

descr i bed i n t he j ur i sdi ct i onal  of f er . "   Wi s.  St at .  

§ 32. 28( 3) ( b) .   Never t hel ess,  t he maj or i t y seemi ngl y i gnor es t he 

pl ai n l anguage and r ewr i t es t he st at ut e by awar di ng l i t i gat i on 

expenses i n a case wher e al l  agr ee t hat  ATC has t he r i ght  t o 

condemn par t  or  al l  of  t he pr oper t y descr i bed i n t he 

j ur i sdi ct i onal  of f er .   I d.    

¶163  An awar d of  l i t i gat i on expenses i s or di nar i l y  

aut hor i zed by st at ut e and must  f i t  wi t hi n t he r el evant  st at ut or y 

gr ant  of  aut hor i t y t o j ust i f y an awar d i n a gi ven case.   

Shi f t i ng l i t i gat i on expenses under  Chapt er  32 i s no di f f er ent ——

i t  " i s a mat t er  of  pol i cy t o be det er mi ned by t he 

l egi s l at ur e .  .  .  . "   Wi eczor ek v.  Ci t y of  Fr ankl i n,  82 Wi s.  2d 

19,  23,  260 N. W. 2d 650 ( 1978) .   By appl y i ng Wi s.  St at .  

§ 32. 28( 3) ( b)  t o t hese f act s,  t he maj or i t y i s r ewr i t i ng t he 

wor ds of  t he st at ut e and gr ant i ng an awar d of  l i t i gat i on 

expenses t hat  t he l egi s l at ur e di d not  aut hor i ze.    

¶164 Ul t i mat el y,  t he r ami f i cat i ons of  r ewr i t i ng Wi s.  St at .  

§ 32. 28( 3) ( b)  t o f i t  t hi s f act  pat t er n wi l l  be f el t  by t he r at e-

payi ng publ i c.   I t  i s  not  r eal l y ATC t hat  i s on t he hook f or  

payi ng t he Wal l er s '  di spr opor t i onat el y l ar ge l i t i gat i on 



No.   2012AP805 & 2012AP840. awb 

 

16 
 

expenses.   Rat her ,  i t  i s  t hose Wi sconsi n r esi dent s who use 

el ect r i c i t y t hat  wi l l  pay t he $211, 261. 74 bi l l .    

¶165 The amount s i n di sput e i n t hi s case ar e dwar f ed by t he 

Wal l er s '  l i t i gat i on expenses.   Her e,  ATC of f er ed t o pur chase t he 

easement s f or  $99, 500 i n a consensual  sal e.   That  of f er  exceeded 

t he awar ds of  bot h t he compensat i on commi ssi on,  whi ch awar ded 

$90, 000 f or  t he easement s,  and t he j ur y,  whi ch awar ded $94, 000 

f or  t he easement s.   I n t he al t er nat i ve,  ATC condi t i onal l y 

of f er ed t o buy t he Wal l er s '  ent i r e pr oper t y f or  $132, 000——t he 

same val uat i on t hat  t he j ur y ul t i mat el y pr of f er ed f or  t he Wal l er  

pr oper t y.  

¶166 The Wal l er s r ej ect ed ATC' s of f er s.   I nst ead,  t hey t ook 

ATC t o cour t .   They chose t o l i t i gat e unt i l  t he case had seen 

t hr ee ci r cui t  j udges,  t he condemnat i on commi ssi on,  t wo panel s at  

t he cour t  of  appeal s,  and now t he Wi sconsi n Supr eme Cour t .  

¶167 I n t he end,  a j ur y awar ded t he Wal l er s $5, 500 l ess f or  

t he easement s t han what  ATC of f er ed t o pay i n a consensual  sal e.      

¶168 The Wal l er s '  at t or neys have wi t hout  quest i on 

v i gor ousl y and di l i gent l y advanced t hei r  c l i ent s '  i nt er est s.   

However ,  a l i t i gat i on expenses awar d of  $211, 261. 74 i n a mat t er  

wher e t he j ust  compensat i on awar d was l ess t han what  was 

i ni t i al l y  of f er ed i n a consensual  sal e and wher e i t  i s  

undi sput ed t hat  t he condemnor  has a r i ght  t o t ake t he easement s 

at  i ssue i s whol l y out  of  pr opor t i on t o t he scal e of  t he 

di sput e.  

¶169 The l aw r equi r es t hat  an awar d of  l i t i gat i on expenses 

must  be r easonabl e and necessar y.   St andar d Theat r es,  I nc.  v.  
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Wi sconsi n DOT,  118 Wi s.  2d 730,  741,  349 N. W. 2d 661 ( 1984) .   I n 

eval uat i ng t he r easonabl eness of  pr oposed l i t i gat i on expenses,  

t hi s cour t  has i n past  cases ut i l i zed SCR 20: 1. 5 as a usef ul  

gui de.   Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  

¶24,  275 Wi s.  2d 1,  683 N. W. 2d 58.   One f act or  t o consi der  under  

SCR 20: 1. 5 i s " t he amount  i nvol ved and t he r esul t s obt ai ned. "   

Such an out - of - pr opor t i on awar d i s not  r easonabl e under  t hese 

ci r cumst ances,  gi ven t he " amount  i nvol ved"  and t he " r esul t s 

obt ai ned. "  

¶170 By af f i r mi ng an awar d of  $211, 261. 74 i n l i t i gat i on 

expenses her e,  t he maj or i t y i s sendi ng t he wr ong message.   

Li t i gant s may have l i t t l e i ncent i ve t o avoi d dr aggi ng out  smal l  

di sput es about  uneconomi c r emnant s,  hopi ng t hat  f ut ur e cour t s 

wi l l  l i kewi se shoehor n t hei r  c i r cumst ance i nt o t he wor ds of  t he 

st at ut e and awar d out - of - pr opor t i on l i t i gat i on expenses.    

I I  

¶171 Our  t ask when i nt er pr et i ng st at ut es i s t o di scer n t he 

st at ut e' s meani ng,  whi ch we pr esume i s expr essed i n t he l anguage 

of  t he l egi s l at ur e.   Ri char ds,  309 Wi s.  2d 541,  ¶20.   For  t he 

r easons set  f or t h above,  I  concl ude t hat  t he r i ght - t o- t ake 

pr ocedur e i s i l l - f i t t ed f or  an uneconomi c r emnant  det er mi nat i on.   

I t  woul d r equi r e r ewr i t i ng of  t he st at ut e and r esul t s i n 

concur r ent ,  cost l y,  and pot ent i al l y  conf l i c t i ng pr ocedur es.    

¶172 The uneconomi c r emnant  det er mi nat i on i s about  

compensat i on,  not  t he r i ght  t o condemn.   That  i s especi al l y 

evi dent  i n t hi s case.   The Wal l er s do not  chal l enge ATC' s r i ght  



No.   2012AP805 & 2012AP840. awb 

 

18 
 

t o condemn.   Rat her ,  t hey seek addi t i onal  compensat i on based on 

t he nat ur e of  ATC' s t aki ng.    

¶173 I n appl y i ng t he wor ds of  t he st at ut es as wr i t t en by 

t he l egi s l at ur e,  I  concl ude t hat  Wi s.  St at .  § 32. 06( 7)  set s 

f or t h t he cor r ect  pr ocedur e because i t  f ocuses on val uat i on and 

compensat i on.   Wi sconsi n St at .  § 32. 06( 7)  r equi r es t hat  i f  t he 

condemnor  i s " ent i t l ed t o condemn t he pr oper t y or  any por t i on of  

i t ,  t he j udge i mmedi at el y shal l  assi gn t he mat t er  t o t he 

chai r per son of  t he count y condemnat i on commi ssi oner s f or  hear i ng 

under  s.  32. 08. "   Such a pr oceedi ng may be commenced i n t he 

c i r cui t  cour t  by ver i f i ed pet i t i on " f or  pr oceedi ngs t o det er mi ne 

t he necessi t y of  t aki ng,  wher e such det er mi nat i on i s r equi r ed,  

and t he amount  of  j ust  compensat i on. " 7  I d.    

 ¶174 Thus,  even i f  an uneconomi c r emnant  c l ai m i mpl i cat es 

i ssues r el at ed t o t he necessi t y of  t he t aki ng,  Wi s.  St at .  

§ 32. 06( 7)  al l ows f or  t he r esol ut i on of  t hose uneconomi c r emnant  

c l ai ms.   Under  t he st at ut e,  t he c i r cui t  cour t  i s  expr essl y 

empower ed t o det er mi ne t he necessi t y of  t he t aki ng bef or e 

r ef er r i ng t he mat t er  t o t he condemnat i on commi ssi on.   Wi s.  St at .  

§ 32. 06( 7) ;  see al so Wi s.  St at .  § 32. 07( 3)  ( al l owi ng t he 

necessi t y of  a t aki ng t o be det er mi ned by t he cour t ) .   A 

" pr oceedi ng t o det er mi ne t he necessi t y of  t ak i ng"  nat ur al l y 

                                                 
7 Upon r esol ut i on of  quest i ons r egar di ng t he necessi t y of  a 

t aki ng,  t he st at ut e di r ect s t he c i r cui t  cour t  t o r ef er  t he 
val uat i on quest i on t o t he condemnat i on commi ssi on.   Wi s.  St at .  
§ 32. 06( 7) .   The condemnat i on commi ssi on i s aut hor i zed by 
st at ut e t o " ascer t ai n t he compensat i on t o be made f or  t he t aki ng 
of  pr oper t y or  r i ght s i n pr oper t y sought  t o be condemned, "  but  
i s not  ot her wi se empower ed t o det er mi ne t he necessi t y of  t he 
pr oposed t aki ng.   Wi s.  St at .  § 32. 08( 5) .  
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encompasses uneconomi c r emnant  ar gument s t hat  i mpl i cat e t he 

scope of  a t aki ng.    

 ¶175 The l egi s l at i ve pur pose of  t he condemnat i on st at ut or y 

scheme suppor t s my concl usi on.   The pur pose " i s t o pr ovi de an 

ef f i c i ent ,  f i nal  r esol ut i on t o t he compensat i on quest i on. "   

Pul ver macher  Ent er pr i ses,  166 Wi s.  2d at  241.    

¶176 Br i ngi ng an uneconomi c r emnant  c l ai m i n a val uat i on 

pr oceedi ng avoi ds t he pr ocedur al  quagmi r e i dent i f i ed above.   I t  

wi l l  encour age quest i ons such as t he ones pr esent ed her e,  wher e 

t he Wal l er s do not  di sput e t he t aki ng but  i nst ead seek 

addi t i onal  compensat i on,  t o be r esol ved qui ckl y and ef f i c i ent l y  

so t hat  j ust  compensat i on may be addr essed wi t h a measur e of  

f i nal i t y.      

 ¶177 Havi ng det er mi ned t hat  a val uat i on pr oceedi ng i s t he 

cor r ect  way t o r ai se an uneconomi c r emnant  c l ai m,  I  t ur n t o 

addr ess whet her  t he Wal l er s '  r emai ni ng pr oper t y af t er  t he t aki ng 

i s an uneconomi c r emnant .   Wi sconsi n St at .  § 32. 06( 3m)  st at es 

t hat  a par cel  i s an uneconomi c r emnant  under  t wo ci r cumst ances——

when t he r emnant  i s of  such si ze,  shape or  condi t i on so as t o be 

of  " l i t t l e val ue"  or  i s of  " subst ant i al l y  i mpai r ed economi c 

v i abi l i t y . "    

 ¶178 No one ar gues on r evi ew t hat  t he Wal l er  pr oper t y i s of  

" l i t t l e val ue, "  and because t he Wal l er  pr oper t y has $38, 000 i n 

val ue af t er  t he t aki ng,  such an ar gument  woul d be di f f i cul t  t o 

successf ul l y advance under  t hese f act s.   Ul t i mat el y,  t he r eal  

quest i on i s whet her  t he Wal l er s '  r emai ni ng pr oper t y i s of  such 
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" s i ze,  shape or  condi t i on"  so as t o be of  " subst ant i al l y  

i mpai r ed economi c v i abi l i t y . "   Wi s.  St at .  § 32. 06( 3m) .  

¶179 Her e,  t he " s i ze,  shape or  condi t i on"  of  t he Wal l er  

pr oper t y bef or e t he t aki ng i ndi cat es t hat  i t  was a pr oper t y 

subj ect  t o subst ant i al  r est r i ct i ons.   I t  was a smal l  t r i angl e of  

l and wi t h a r esi dence subj ect  t o subst ant i al  easement s f or  power  

l i nes and set back r est r i ct i ons,  whi ch i s s i t uat ed next  t o an 

i ndust r i al  par k and a maj or  i nt er st at e hi ghway.    

 ¶180 ATC pr oposed t o t ake onl y easement s,  l eavi ng t he 

Wal l er s wi t h a f ee s i mpl e t i t l e t o t he ent i r e par cel .   The 

easement s expand upon al r eady- exi st i ng easement s,  and most  of  

t he new easement s ar e wi t hi n an ar ea al r eady subj ect  t o set back 

r est r i ct i ons.    

¶181 Gi ven t he nat ur e of  t he t aki ng i n t hi s case and t he 

$38, 000 i n val ue l ef t  over  af t er  t he t aki ng,  t he Wal l er s have 

f ai l ed t o est abl i sh t hat  t he s i ze,  shape or  condi t i on of  t he 

pr oper t y r emai ni ng af t er  t he t aki ng i s of  " subst ant i al l y  

i mpai r ed economi c v i abi l i t y . "   Wi s.  St at .  § 32. 06( 3m) .   Under  

t hese ci r cumst ances,  I  concl ude t hat  af t er  t he par t i al  t aki ng,  

t her e i s no uneconomi c r emnant .    

¶182 Because I  det er mi ne t hat  t her e i s no uneconomi c 

r emnant  i n t hi s case,  I  f ur t her  concl ude t hat  an awar d of  

l i t i gat i on expenses and r el ocat i on benef i t s i s not  j ust i f i ed 

her e.   Wi t h r egar d t o l i t i gat i on expenses,  t he pl ai n t ext  of  

Wi s.  St at .  § 32. 28( 3) ( b)  al l ows an awar d onl y when t he 

" condemnor  does not  have t he r i ght  t o condemn par t  or  al l  of  t he 

pr oper t y descr i bed i n t he j ur i sdi ct i onal  of f er  or  t her e i s no 
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necessi t y f or  i t s  t aki ng. "   That  c i r cumst ance i s not  pr esent  i n 

t hi s case.  

¶183 Li kewi se,  r el ocat i on benef i t s ar e avai l abl e onl y i f  

t he Wal l er s meet  t he st at ut or y def i ni t i on of  a " di spl aced 

per son"  under  Wi s.  St at .  § 32. 19( 2) ( e) . 8  That  s t at ut e r equi r es 

t he Wal l er s t o show t hat  t hey moved " as a di r ect  r esul t  of  a 

wr i t t en not i ce of  i nt ent  t o acqui r e or  t he acqui s i t i on of  t he 

r eal  pr oper t y .  .  .  subsequent  t o t he i ssuance of  a 

j ur i sdi ct i onal  of f er . "   See al so Wi s.  Admi n.  Code § Adm.  

                                                 
8 Wi sconsi n St at .  § 32. 19( 2) ( e)  pr ovi des as f ol l ows:  

( e) 1.  " Di spl aced per son"  means,  except  as pr ovi ded 
under  subd.  2. ,  any per son who moves f r om r eal  
pr oper t y or  who moves hi s or  her  per sonal  pr oper t y 
f r om r eal  pr oper t y:  

a.  As a di r ect  r esul t  of  a wr i t t en not i ce of  i nt ent  t o 
acqui r e or  t he acqui s i t i on of  t he r eal  pr oper t y,  i n 
whol e or  i n par t  or  subsequent  t o t he i ssuance of  a 
j ur i sdi ct i onal  of f er  under  t hi s subchapt er ,  f or  publ i c 
pur poses;  or  

b.  As a r esul t  of  r ehabi l i t at i on,  demol i t i on or  ot her  
di spl aci ng act i v i t y,  as det er mi ned by t he depar t ment  
of  admi ni st r at i on,  i f  t he per son i s a t enant - occupant  
of  a dwel l i ng,  busi ness or  f ar m oper at i on and t he 
di spl acement  i s per manent .  

2.  " Di spl aced per son"  does not  i ncl ude:  

a.  Any per son det er mi ned t o be unl awf ul l y occupyi ng 
t he pr oper t y or  t o have occupi ed t he pr oper t y  sol el y 
f or  t he pur pose of  obt ai ni ng assi st ance under  ss.  
32. 19 t o 32. 27;  or  

b.  Any per son,  ot her  t han a per son who i s an occupant  
of  t he pr oper t y  at  t he t i me i t  i s  acqui r ed,  who 
occupi es t he pr oper t y on a r ent al  basi s f or  a shor t  
t er m or  a per i od subj ect  t o t er mi nat i on when t he 
pr oper t y i s needed f or  t he pr ogr am or  pr oj ect  f or  
whi ch i t  i s  bei ng acqui r ed.  
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92. 01( 14)  ( f ur t her  def i ni ng " di spl aced per son" ) ;  Ci t y of  

Mi l waukee v.  Roadst er  LLC,  2003 WI  App 131,  ¶¶13,  18,  265 Wi s.  

2d 518,  666 N. W. 2d 524 ( a l essee was a " di spl aced per son"  when 

i t  was " f or ced"  t o gi ve up i t s l easehol d i nt er est  and " f or ced"  

t o r el ocat e) ;  C.  Coakl ey Rel ocat i on Syst ems,  I nc.  v.  Ci t y of  

Mi l waukee,  2008 WI  68,  ¶19,  310 Wi s.  2d 456,  750 N. W. 2d 900 

( descr i bi ng t he l anguage i n Wi s.  St at .  § 32. 19( 2) ( e)  as appl y i ng 

t o a " per son di spl aced by a condemnat i on" ) .  

¶184 The Wal l er s l i s t ed t hei r  house f or  sal e i n Febr uar y 

2005,  one year  bef or e t hey l ear ned of  ATC' s t r ansmi ssi on- l i ne 

pr oj ect .   Addi t i onal l y,  t hey l i ved i n t hei r  r esi dence f or  about  

one year  af t er  t he upgr aded t r ansmi ssi on l i ne was i nst al l ed.   

Ul t i mat el y,  I  concl ude t hat  t hey do not  sat i sf y t he st at ut or y 

def i ni t i on of  a " di spl aced per son"  under  t hese ci r cumst ances 

because t hey have f ai l ed t o est abl i sh t hat  t hey moved as a 

" di r ect  r esul t "  of  a " wr i t t en not i ce of  i nt ent  t o acqui r e, "  an 

" acqui s i t i on, "  or  a " j ur i sdi ct i onal  of f er . "   Wi s.  St at .  

§ 32. 19( 2) ( e) .   

¶185 Accor di ngl y,  I  r espect f ul l y di ssent .  

¶186 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce Shi r l ey S.  

Abr ahamson j oi ns t hi s di ssent .  
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