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MOORE, Judge.

Melvin Henry Sutton ("the husband") appeals from a

judgment of the Lauderdale Circuit Court ("the trial court")

divorcing him from Donna Peggy Sutton ("the wife") to the

extent that the judgment awarded the wife alimony and a
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portion of his retirement accounts.  We reverse the trial

court's judgment.

On August 25, 2014, the wife filed a complaint seeking a

divorce from the husband.  The husband answered the wife's

complaint and counterclaimed for a divorce on September 11,

2014.  Following a hearing on August 5, 2015, the trial court

entered a final judgment of divorce on August 18, 2015,

divorcing the parties on the ground of adultery committed by

the husband.  The trial court awarded the marital residence

and a vehicle to the wife and awarded two vehicles, a camper

trailer, and a boat to the husband.  In its judgment, the

trial court also awarded the wife "$70,000.00 of the vested

balance of the husband’s International Paper JP Morgan 401(k)

Savings Plan."  The husband was ordered to pay to the wife

$1,750 per month as periodic alimony, to name the wife as a

beneficiary on his pension and life insurance, and to pay

$4,000 of the wife's attorney's fees.  The husband filed a

postjudgment motion on September 2, 2015; that motion was

denied the next day.  The husband timely appealed to this

court. 
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The husband argues on appeal that the trial court erred

in its division of the marital assets, including his 401(k)

savings-plan account, and in its award of periodic alimony to

the wife.  

"'In reviewing a trial court's judgment in a
divorce case where the trial court has made findings
of fact based on oral testimony, we are governed by
the ore tenus rule. Under this rule, the trial
court's judgment based on those findings will be
presumed correct and will not be disturbed on appeal
unless it is plainly and palpably wrong. Hartzell v.
Hartzell, 623 So. 2d 323 (Ala. Civ. App. 1993).
Matters of alimony and property division are
interrelated, and the entire judgment must be
considered in determining whether the trial court
abused its discretion as to either of those issues.
Willing v. Willing, 655 So. 2d 1064 (Ala. Civ. App.
1995).'"

Underwood v. Underwood, 100 So. 3d 1115, 1116 (Ala. Civ. App.

2012) (quoting Langley v. Langley, 895 So. 2d 971, 973 (Ala.

Civ. App. 2003)). 

With regard to the division of the husband's 401(k)

savings-plan account, the record shows that the husband and

the wife married in 1976.  The husband began working at

International Paper Company in 1978 and was still working for

that company at the time of trial.  As part of his employment,

the husband enrolled in a "Retiree Medical Savings Program,"

and, as a participant in the program he was assigned an
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account ("the RMSP account").  The husband testified that,

once he retired, the funds in the RMSP account could be used

only to periodically pay for his health-insurance premiums. 

In regard to the RMSP account, the wife testified as follows:

"[Counsel for the wife]: It is your understanding
that this fund, [the RMSP account] cannot be divided
with you?

"[The wife]: Right.  It is his.

"[Counsel for the wife]: And it can only be used for
medical insurance for him, but it will keep him from
having to pay it when he retires?

"[The wife]: Yes."

The wife introduced into evidence an exhibit in which she

indicated that the husband should receive the entirety of the

RMSP account.  The RMSP account contained a "vested balance"

of $7,056.42 and a total balance of $24,869.51 on September

30, 2014, and a "vested balance" of $7,784.74 and a total

balance of $27,498.31 on June 30, 2015. 

Also, as part of his fringe benefits with International

Paper Company, the husband enrolled in a 401(k) "savings plan" 

managed by JP Morgan Retirement Plan Services.  The 401(k)

savings-plan account contained an ending balance of

$115,241.09 on September 30, 2014, and an ending balance of
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$119,566.84 on June 30, 2015.  Additionally, the husband was

earning a pension through which he was projected to draw

$1,973.13 per month if he retired at age 62.  The wife

testified that she wanted $75,000 from the 401(k) savings-plan

account, which she acknowledged was more than half of the

amount contained therein. 

In Paragraph 7 of the final judgment, the trial court set

out:

"7. FINANCIAL ASSETS.  The wife is awarded
$70,000.00 of the vested balance of the husband's
International Paper JP Morgan 401(k) Savings Plan. 
The husband is awarded the remainder of the vested
balance of the International Paper JP Morgan 401(k)
Savings Plan and the vested balance of his
International Paper [RMSP] Fund. ...

"The husband shall name the wife as irrevocable
survivor beneficiary on the husband's pension with
International Paper such that she would draw a
survivor's benefit upon husband's death should she
survive the husband. ..."

In his postjudgment motion, which the trial court summarily

denied, the husband asserted that the trial court had divided

his 401(k) savings-plan account inequitably by awarding the
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wife "more than one-half of the husband's retirement savings." 

The husband reiterates that argument on appeal.1

Section 30-2-51(b), Ala. Code 1975, provides:

"The judge, at his or her discretion, may include in
the estate of either spouse the present value of any
future or current retirement benefits, that a spouse
may have a vested interest in or may be receiving on
the date the action for divorce is filed, provided
that the following conditions are met:

"(1) The parties have been married for
a period of 10 years during which the
retirement was being accumulated.

"(2) The court shall not include in
the estate the value of any retirement
benefits acquired prior to the marriage
including any interest or appreciation of
the benefits.

"(3) The total amount of the
retirement benefits payable to the
non-covered spouse shall not exceed 50
percent of the retirement benefits that may
be considered by the court."

The husband also argues that the wife failed to prove the1

present value of the divisible retirement benefits.  However,
the husband did not make that argument at trial, see Andrews
v. Merritt Oil Co., 612 So. 2d 409, 410 (Ala. 1992) ("[An
appellate court] cannot consider arguments raised for the
first time on appeal; rather, [an appellate court's] review is
restricted to the evidence and arguments considered by the
trial court."), and, as discussed infra, the record belies
that contention.
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In this case, it is undisputed that the parties were married

for more than 10 years and that no part of the husband's

401(k) savings-plan account was earned before the marriage, so

the requirements of § 30-2-51(b)(1) and (2) are clearly

satisfied.  The husband contends, however, that the trial

court erred in awarding the wife more than 50% of his vested

retirement benefits in violation of § 30-2-51(b)(3).

Section 30-2-51(b)(3) authorizes an award to a noncovered

spouse of no more than 50% of a covered spouse's "vested

interest" in "retirement benefits."  In their arguments, the

parties treat both the 401(k) savings-plan account and the

RMSP account as "retirement benefits,"  as did the trial2

court, so we will also consider both accounts as "retirement

benefits" within the purview of § 30-2-51(b).  The evidence in

the record shows that the husband had a "vested interest" in

the RMSP account of $7,056.42 on September 30, 2014,  and a3

Both parties exclude the husband's pension from their2

calculations, probably because the wife did not present any
evidence as to the present value of the pension.  See
Brattmiller v. Brattmiller, 975 So. 2d 359 (Ala. Civ. App.
2007) (holding that trial court cannot include retirement
benefits in marital estate subject to property division absent
proof of present value).

The record contains no valuation of any of the accounts3

as of August 25, 2014, the date of the filing of the divorce
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"vested interest" in the RMSP account of $7,784.74 on June 30,

2015.  The evidence in the record demonstrates that the

husband had a "vested interest" in the 401(k) savings-plan

account of $115,241.09 on September 30, 2014, and a "vested

interest" in the 401(k) savings-plan account of $119,566.84 on 

June 30, 2015.  Using the largest figures, the total amount of

vested retirement benefits that could have been divided

between the parties was $127,351.58.  The award to the wife of

$70,000 from the 401(k) savings-plan account exceeds 50% of

that total in violation of § 30-2-51(b)(3).

In defending the award, the wife argues that the RMSP

account had a "total value" of $24,869.51 on September 30,

2014, and a "total value" of $27,498.31 on June 30, 2015. 

Using those figures, the wife argues that the "total amount"

of the RMSP account and the 401(k) savings-plan account

exceeds $140,000 and that, therefore, the trial court did not

violate § 30-2-51(b)(3) by awarding her $70,000 of those

retirement benefits.  However, as the plain language of § 30-

2-51(b) dictates, the trial court could divide only those

complaint, but, based on the husband's brief, we use the
figures from September 30, 2014, as accurately reflecting the
values on August 25, 2014.
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retirement benefits in which the husband has a "vested

interest."  The wife's own evidence indicates that the husband

did not have a vested interest in the total amount of the RMSP

account.  Thus, the trial court erred to the extent it

considered that portion of the RMSP account in which the

husband did not have a vested interest.

In Tompkins v. Tompkins, 843 So. 2d 759 (Ala. Civ. App.

2002), this court reversed a judgment to the extent that it

awarded to the former wife more than 50% of the former

husband's individual-retirement account based on the failure

of the trial court to comply with § 30-2-51(b)(3).  Id. at

762.  Similarly, in this case, the judgment of the trial court

must be reversed because the trial court violated § 30-2-

51(b)(3) by awarding the wife more than 50% of the husband's

vested retirement benefits. 

As previously stated, a trial court's division of marital

assets and its award of periodic alimony are interrelated and

must be considered together.  Underwood, 100 So. 3d at 1116.

Because we have concluded that the trial court erred in its

award to the wife of more than 50% of the husband's vested

retirement benefits, in accordance with Underwood, 100 So. 3d
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at 1116, we must also reverse the trial court's judgment with

regard to its division of the remainder of the marital

property and its award of periodic alimony to the wife.  See

also Brattmiller, 975 So. 2d at 362-63.  The cause is remanded

for the trial court to reconsider its division of the

retirement benefits, its property division, and its award of

periodic alimony in compliance with this opinion.

REVERSED AND REMANDED WITH INSTRUCTIONS.

Pittman and Donaldson, JJ., concur.

Thompson, P.J., concurs in the result, with writing.

Thomas, J., concurs in the result, without writing.

10



2150051

THOMPSON, Presiding Judge, concurring in the result. 

Melvin Henry Sutton ("the husband") has argued that the

trial court erred in its division of retirement benefits, even

when the amount of his "vested interests," as those values are

set forth in the financial-account statements submitted into

evidence, in both the 401(k) savings-plan account and in RMSP

account are considered in determining the amount of those

benefits awarded to the Donna Peggy Sutton ("the wife").  The

testimony of the wife on direct examination and in response to

the husband's cross-examination clearly demonstrates that the

wife sought an award of one-half of all of the husband's

retirement benefits accumulated during the parties' marriage.  4

The wife specifically disputed, on cross-examination, the

husband's attorney's questions that she was seeking more than

one-half of the husband's retirement benefits.  The husband's

attorney pointed out that the amount the wife was requesting

amounted to more than one-half of the value of the husband's

To the extent that it might be concluded that the wife 4

disclaimed an interest in the RMSP account by virtue of her
acknowledgment that the husband was the only person who could
receive benefits from that account, I disagree.  The record
establishes that the wife clearly asserted a claim for one-
half of the value all of the husband's retirement benefits
accumulated during the parties' marriage and that she was not
waiving a claim to a portion of the funds in the RMSP account.
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401(k) savings-plan account.  The wife responded, albeit

inartfully, that she disagreed that she was entitled to only

a portion of the value of the 401(k) savings-plan account and

that she was seeking to offset the valuation of the husband's

RMSP account, which, under its terms, must stay in his name,

by a greater award from the 401(k) savings-plan account.  5

It is clear from the record that the wife sought a

division of the total value of the retirement benefits

accumulated during the parties' marriage, as permitted by §

30-3-51, Ala. Code 1975.  The wife sought an award of one-half

of the approximate $115,000 value of the 401(k) savings-plan

account plus one-half of the approximate $25,000 value of the

RMSP account.  The trial court awarded the wife "$70,000 of

the vested balance of the husband's ... 401(k) Savings Plan,"

and it awarded the husband "the remainder of the vested

balance of the ... 401(k) Savings Plan and the vested balance

of his ... [RMSP] Fund."  Section 30-2-51(b) provides that, in

fashioning a property division, a trial court "may include in

The wife's testimony was not consistent with regard to5

the valuations of the retirement-benefits accounts, as
demonstrated by the exhibits in the record.  Her valuations
are close enough to the values reflected on the exhibits,
however, that her testimony is clear.
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the estate of either spouse the present value of any future or

current retirement benefits, that a spouse may have a vested

interest in ...."  (Emphasis added.)  I believe that the trial

court, because it awarded the wife $70,000, which is

approximately one-half of the total value of the husband's

retirement benefits, intended to divide those benefits

approximately evenly according to the actual values of those

accounts, have to the parties rather than according to the

husband's "vested interest" in those accounts, as the term

"vested interest" is defined on the financial statements for

the retirement accounts.  Regarding the RMSP account, the

parties, based on the financial statements, had defined the

"vested" amount of that account as the amount the husband had

paid into the account; that amount represents the amount the

husband would presumably receive if he elected to liquidate

the account rather than take advantage of its future benefits. 

The term "vested" can also mean that the husband's interest in

the future value of the benefits of that account is secure; I

note that the husband is entitled to receive benefits even in

excess of the amount he has paid into the account, and,
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therefore, the value of the account to the husband was the

amount the wife sought to have considered for division.6

The trial court specified in its judgment that it was

awarding the parties the "vested" portions of the husband's

The term "vested" is defined as6

"[h]aving become a completed, consummated right for
present or future enjoyment; not contingent;
unconditional; absolute <a vested interest in the
estate>.

"'[U]nfortunately, the word "vested" is
used in two senses.  Firstly, an interest
may be vested in possession, when there is
a right to present enjoyment, e.g. when I
own and occupy Blackacre.  But an interest
may be vested, even where it does not carry
a right to immediate possession, if it does
confer a fixed right of taking possession
in the future.'  George Whitecross Paton, 
A Textbook of Jurisprudence 305 (G.W. Paton
& David P. Derham eds., 4th ed. 1972).

"'A future interest is vested if it meets
two requirements: first, that there be no
condition precedent to the interest's
becoming a present estate other than the
natural expiration of those estates that
are prior to it in possession; and second,
that it be theoretically possible to
identify who would get the right to
possession if the interest should become a
present estate at any time.'  Thomas F.
Bergin & Paul G. Haskell, Preface to
Estates in Land and Future Interests 66-67
(2d ed. 1984)."

Black's Law Dictionary 1794 (10th ed. 2014).
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retirement accounts rather than the actual value of those

accounts.  It is probable that, in using the term "vested,"

the trial court intended to reference the security of the

husband's rights in the retirement accounts as opposed to the

valuations that were referenced as "vested" amounts on the

account statements.  To assume otherwise is to presume that

the trial court erred by violating § 30-2-51, and I do not

presume such error on the part of the trial court.  See

Roberson v. C.P. Allen Constr. Co., 50 So. 3d 471, 478 (Ala.

Civ. App. 2010) ("'"[T]his court will not presume ... error on

the part of the trial court."'") (quoting D.C.S. v. L.B., 4

So. 3d 513, 521 (Ala. Civ. App. 2008), quoting in turn G.E.A.

v. D.B.A., 920 So. 2d 1110, 1114 (Ala. Civ. App. 2005)). 

However, because the trial court used the specific term

"vested interest," I concur in the result reached by the main

opinion–-namely, to reverse the judgment and to remand the

cause to the trial court to correct its property division or

to enter a new property division and reconsider its award of

alimony.
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