
REL: 11/06/2009 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2009-2010 

2070697 

Joni O'Shields Sims 

v. 

Edward Lee Sims 

Appeal from Morgan C i r c u i t Court 
(DR-04-974.01) 

PITTMAN, Judge. 

J o n i O ' S h i e l d s Sims ("the w i f e " ) a p p e a l s f r o m a judgment 

d i v o r c i n g h e r f r o m Edward Lee Sims ("the husband") t h a t , she 

c l a i m s , i m p r o p e r l y d i v i d e d t h e p a r t i e s ' m a r i t a l a s s e t s and d i d 

n o t award h e r a l i m o n y o r d i r e c t t h e hu s b a n d t o p r o v i d e h e r 

h e a l t h - i n s u r a n c e c o v e r a g e . 
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The p a r t i e s were m a r r i e d on O c t o b e r 24, 1 9 7 7 ; t h e y 

s e p a r a t e d on O c t o b e r 3 1 , 2004, when t h e h u s b a n d moved o u t o f 

t h e m a r i t a l r e s i d e n c e . The p a r t i e s ' o n l y c h i l d had r e a c h e d 

t h e age o f m a j o r i t y b e f o r e t h e d i v o r c e c o m p l a i n t was f i l e d . 

On O c t o b e r 19, 2005, t h e t r i a l c o u r t c o n d u c t e d an o r e 

t e n u s p r o c e e d i n g a t w h i c h t h e p a r t i e s t e s t i f i e d and o f f e r e d 

d o c u m e n t a r y e v i d e n c e . Over two y e a r s l a t e r , on December 3, 

2007, t h e t r i a l c o u r t e n t e r e d a judgment d i v o r c i n g t h e 

p a r t i e s . I n t h a t j u d g m e n t , t h e p a r t i e s were i n s t r u c t e d t o 

s e l l t h e i r j o i n t l y owned r e a l p r o p e r t y and t o e q u a l l y s p l i t 

t h e p r o c e e d s a f t e r p a y i n g t h e d e b t s s e c u r e d b y e a c h p a r c e l and 

t h e c o s t s a s s o c i a t e d w i t h s e l l i n g e a c h p a r c e l . The w i f e f i l e d 

a t i m e l y p o s t j u d g m e n t m o t i o n , w h i c h was g r a n t e d i n p a r t on 

M a r c h 18 , 2 00 8. I n i t s o r d e r g r a n t i n g i n p a r t t h e w i f e ' s 

p o s t j u d g m e n t m o t i o n , t h e t r i a l c o u r t d i r e c t e d t h e w i f e t o make 

two l i s t s o f t h e p a r t i e s ' p e r s o n a l p r o p e r t y and h o u s e h o l d 

goods and i n s t r u c t e d t h e h u s b a n d t o c h o o s e w h i c h l i s t 

r e p r e s e n t e d t h e i t e m s he w a n t e d t h e c o u r t t o award him, 

l e a v i n g t h e i t e m s i d e n t i f i e d on t h e s e c o n d l i s t f o r t h e w i f e . 

The w i f e a p p e a l e d w i t h i n 42 days o f t h e e n t r y o f t h e 

M a r c h 18, 2008, o r d e r . She c h a l l e n g e s t h e t r i a l c o u r t ' s 

p r o p e r t y d i v i s i o n and t h a t c o u r t ' s d e c i s i o n n o t t o o r d e r t h e 
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h u s b a n d t o p a y p e r i o d i c a l i m o n y o r t o p r o v i d e h e a l t h - i n s u r a n c e 

c o v e r a g e f o r t h e w i f e . I n a d d i t i o n , t h e w i f e a s s e r t s t h a t t h e 

t r i a l c o u r t ' s e n t r y o f a judgment a f t e r 25 months had e l a p s e d 

f o l l o w i n g t h e o r e t e n u s p r o c e e d i n g was o u t s i d e t h e t r i a l 

c o u r t ' s d i s c r e t i o n . F o r t h e r e a s o n s d i s c u s s e d b e l o w , we must 

d i s m i s s t h e a p p e a l . 

As a t h r e s h o l d m a t t e r , we must f i r s t d e t e r m i n e w h e t h e r 

t h e w i f e a p p e a l s f r o m a f i n a l j u d g m e n t , b e c a u s e , o r d i n a r i l y , 

we c a n n o t e x e r c i s e j u r i s d i c t i o n o v e r an a p p e a l f r o m a n o n f i n a l 

o r d e r . See B l y t h e v. B l y t h e , 976 So. 2d 1018, 1019 ( A l a . C i v . 

App. 2007 ), and H u bbard v. H ubbard, 935 So. 2d 1191, 1192 

( A l a . C i v . App. 2 0 0 6 ) . As a g e n e r a l r u l e , " ' [ a ] judgment i s 

g e n e r a l l y n o t f i n a l u n l e s s a l l c l a i m s , o r t h e r i g h t s o r 

l i a b i l i t i e s o f a l l p a r t i e s , have been d e c i d e d . ' " B l y t h e , 976 

So. 2d a t 1020 ( q u o t i n g Edmonds I n d u s . C o a t i n g s , I n c . , v.  

L o l l e y , 863 So. 2d 1121, 1122 ( A l a . C i v . App. 2 0 0 3 ) ) . 

A l t h o u g h t h e p o s t j u d g m e n t o r d e r s t a t e s t h a t t h e p a r t i e s ' 

m a r i t a l p r o p e r t y s h o u l d be d i v i d e d " e q u i t a b l y , " i t does n o t 

a c t u a l l y d i v i d e t h e m a r i t a l p r o p e r t y . T h i s c o u r t has 

c o n s i s t e n t l y h e l d t h a t t r i a l - c o u r t o r d e r s i n s t r u c t i n g t h e 

p a r t i e s t o p r e p a r e l i s t s i n o r d e r t o e f f e c t u a t e a p r o p e r t y 

d i v i s i o n a r e n o n f i n a l u n t i l a d i v i s i o n o f t h e p r o p e r t y 
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a c t u a l l y o c c u r s . See, e.g., M c G i l l v. M c G i l l , 888 So. 2d 502, 

505 ( A l a . C i v . App. 2004) ( c o n c l u d i n g t h a t a d i v o r c e judgment 

was n o n f i n a l b e c a u s e , i n s t e a d o f a c t u a l l y d i v i d i n g t h e 

p a r t i e s ' p e r s o n a l p r o p e r t y , i t o r d e r e d one p a r t y t o make two 

l i s t s o f t h e t h e i r p e r s o n a l p r o p e r t y and awarded t h e o t h e r 

p a r t y t h e p r o p e r t y i d e n t i f i e d on t h e l i s t o f h i s c h o o s i n g ) , 

and Grubbs v. G r u b b s , 729 So. 2d 346, 347 ( a l a . C i v . App. 

1997) (same). N o t h i n g c o n t a i n e d i n t h e r e c o r d on a p p e a l 

i n d i c a t e s t h a t t h e p a r t i e s have e v e r c o m p l i e d w i t h t h e 

p e r s o n a l - p r o p e r t y d i v i s i o n . C o n s e q u e n t l y , t h e w i f e has 

a t t e m p t e d t o a p p e a l f r o m a n o n f i n a l j u d g m e n t . 

M o r e o v e r , j u s t as i n M c G i l l and G r u b b s , s u p r a , we c a n n o t 

d i s c e r n how t h e p e r s o n a l - p r o p e r t y d i v i s i o n m i g h t a f f e c t t h e 

e q u i t i e s u n d e r t h e c i r c u m s t a n c e s o f t h e t h i s c a s e . T h e r e must 

be some f i n a l d i s p o s i t i o n o f t h e p e r s o n a l p r o p e r t y by t h e 

t r i a l c o u r t b e f o r e i t s judgment i s f i n a l . See M c G i l l , 888 So. 

2d a t 505, and G r u b b s , 729 So. 2d a t 347. A c c o r d i n g l y , t h e 

w i f e ' s a p p e a l i s due t o be d i s m i s s e d . 

The w i f e ' s r e q u e s t f o r an award o f an a t t o r n e y f e e on 

a p p e a l i s d e n i e d . 

APPEAL DISMISSED. 
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Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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