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These c o n s o l i d a t e d cases a r i s e out of an a c t i o n brought 

i n the J e f f e r s o n C i r c u i t C ourt i n June 2004 by Joe F e n i s o n 

("the employee") a g a i n s t t h r e e d e f e n d a n t s : h i s former 

employer, Birmingham S p r i n g S e r v i c e , I n c . ("the e m p l o y e r " ) ; 

A t t e n t a , I n c . , the employer's workers' compensation i n s u r a n c e 

a d m i n i s t r a t o r ( " A t t e n t a " ) ; and Sarah Hargrove, an employee of 

A t t e n t a . In t h a t a c t i o n , the employee sought compensatory and 

p u n i t i v e damages based upon the d e f e n d a n t s ' a l l e g e d w r o n g f u l 

conduct i n f a i l i n g t o abide by a consent judgment e n t e r e d i n 

October 2000 on the employee's e a r l i e r w o r k e rs' compensation 

c l a i m a g a i n s t the employer stemming from a w o r k - r e l a t e d i n j u r y 

t o the employee's r i g h t arm. The t r i a l c o u r t e n t e r e d a 

summary judgment i n the a c t i o n i n f a v o r of a l l defendants on 

January 14, 2008, and s t a t e d i n t h a t judgment t h a t c o s t s were 

" t a x e d as p a i d . " Compare Rule 5 4 ( d ) , A l a . R. C i v . P. ("Except 

when e x p r e s s p r o v i s i o n t h e r e f o r i s made i n a s t a t u t e , c o s t s 

s h a l l be a l l o w e d as of course t o the p r e v a i l i n g p a r t y u n l e s s 

the c o u r t o t h e r w i s e d i r e c t s " ) . 

On May 20, 2008, more than f o u r months a f t e r the t r i a l 

c o u r t had e n t e r e d i t s judgment d i r e c t i n g t h a t c o s t s were t o be 

t a x e d as p a i d , the employer, A t t e n t a , and Hargrove f i l e d a 
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motion, p u r s u a n t t o Rule 60(b), A l a . R. C i v . P., f o r r e l i e f 

from the c o s t s p r o v i s i o n of the judgment so as t o award them 

c o s t s , i n c l u d i n g a t t o r n e y f e e s , i n the t o t a l amount of 

$57,044.65; i n t h a t motion, the defendants a v e r r e d t h a t t h e y 

had sought r e l i e f under Rule 60(b)(6) because "a thorough 

r e v i e w of t h i s f i l e as w e l l as i n v o i c e s , b i l l i n g , and 

e x p e n d i t u r e s subsequent t o the e n t r y of t h i s c o u r t ' s f i n a l 

o r d e r i n January 2008[] c l e a r l y showed t h a t t h i s l i t i g a t i o n 

c o u l d have been h a n d l e d much more e f f i c i e n t l y and w i t h much 

l e s s c o s t t o b o t h p a r t i e s . " The motion was accompanied by 

attachments p u r p o r t i n g t o be c o u r t - r e p o r t i n g and t r a n s c r i p t i o n 

b i l l s from 2005 and 2006 and l e g a l - s e r v i c e s statements 

c o v e r i n g the p e r i o d from September 2004 through January 2008. 

Nine days a f t e r the d e f e n d a n t s ' motion was f i l e d , on May 29, 

2008, the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g the 

d e f e n d a n t s ' Rule 60(b) motion i n p a r t and o r d e r i n g the 

employee t o pay c o s t s i n the amount of $19,529.45. 

On May 30, 2008, the employee t i m e l y moved t o v a c a t e the 

t r i a l c o u r t ' s o r d e r g r a n t i n g the Rule 60(b) motion, a v e r r i n g 

t h a t a motion p u r s u a n t t o Rule 60(b) was not an a p p r o p r i a t e 

p r o c e d u r a l d e v i c e by which t o seek r e v i e w of the t r i a l c o u r t ' s 
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t a x a t i o n of c o s t s i n i t s Jan u a r y 14, 2008, judgment. The 

t r i a l c o u r t d i d not, however, r u l e upon the employee's motion 

on o r b e f o r e August 28, 2008, w i t h i n 90 days of i t s h a v i n g 

been f i l e d , and p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., t h a t 

motion was a u t o m a t i c a l l y d e n i e d . N o t w i t h s t a n d i n g t h a t d e n i a l , 

on September 15, 2008, the t r i a l c o u r t e n t e r e d an o r d e r 

p u r p o r t i n g t o g r a n t the employee's motion. 

The employee f i l e d a n o t i c e of a p p e a l on October 9, 2008, 

42 days a f t e r the a u t o m a t i c d e n i a l of h i s postjudgment motion 

t o v a c a t e the t r i a l c o u r t ' s judgment as amended by i t s May 29, 

2008, o r d e r g r a n t i n g the d e f e n d a n t s ' motion f o r r e l i e f from 

the January 14, 2008, judgment. That a p p e a l was do c k e t e d i n 

t h i s c o u r t as case no. 2080023. On October 15, 2008, w i t h i n 

a p r e s u m p t i v e l y r e a s o n a b l e time f o r s e e k i n g r e v i e w by a 

p e t i t i o n f o r an e x t r a o r d i n a r y w r i t , see Rule 2 1 ( a ) , A l a . R. 

App. P., the employer f i l e d a p e t i t i o n f o r a w r i t of mandamus 

c h a l l e n g i n g the v a l i d i t y of the September 15, 2008, o r d e r 

p u r p o r t i n g t o g r a n t the employee's May 30, 2008, motion. That 

p e t i t i o n was do c k e t e d i n t h i s c o u r t as case no. 2080036. Ex 

mero motu, t h i s c o u r t o r d e r e d t h a t the two p r o c e e d i n g s be 

c o n s o l i d a t e d f o r b r i e f i n g purposes and o r d e r e d t h a t the 
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employer's mandamus p e t i t i o n would be t r e a t e d as i f i t were a 

" c r o s s - a p p e a l " from the judgment under r e v i e w . 

Because the employer's " c r o s s - a p p e a l " i s d i r e c t e d t o the 

t r i a l c o u r t ' s most r e c e n t o r d e r , and may be r e s o l v e d s i m p l y , 

we address i t f i r s t . As we have noted, the employee's motion 

s e e k i n g t o v a c a t e the t r i a l c o u r t ' s amended judgment was f i l e d 

on May 30, 2008, but was not r u l e d upon by August 28, 2008. 

Rule 59.1, A l a . R. C i v . P., s t a t e s t h a t a postjudgment motion 

t o v a c a t e p u r s u a n t t o Rule 59, A l a . R. C i v . P., may not remain 

pending i n the t r i a l c o u r t f o r more than 90 days u n l e s s e i t h e r 

"the e x p r e s s consent of a l l the p a r t i e s " appears of r e c o r d or 

an o r d e r of e x t e n s i o n i s i s s u e d by the a p p e l l a t e c o u r t t o 

which an a p p e a l of the judgment would l i e ; under Rule 59.1, 

any f a i l u r e by the t r i a l c o u r t t o r u l e upon a postjudgment 

motion w i t h i n the p e r m i t t e d time " c o n s t i t u t e [ s ] a d e n i a l of 

such motion as of the date of the e x p i r a t i o n of the p e r i o d . " 

On the a u t h o r i t y of Ex p a r t e Davidson, 782 So. 2d 237, 240-41 

( A l a . 2000), we must conclude t h a t the t r i a l c o u r t ' s o r d e r of 

September 15, 2008, was e n t e r e d w i t h o u t j u r i s d i c t i o n and was 
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a n u l l i t y ; t h u s , as t o case no. 2080036, we d i r e c t the t r i a l 

c o u r t t o v a c a t e t h a t v o i d o r d e r . 1 

We next t u r n t o the employee's appea l from the t r i a l 

c o u r t ' s May 29, 2008, o r d e r amending i t s judgment, i n response 

t o the d e f e n d a n t s ' May 20, 2008, Rule 60(b) motion, so as t o 

t a x t o the employee a p o r t i o n of the c o s t s c l a i m e d by the 

d e f e n d a n t s . 2 Rule 60(b), A l a . R. C i v . P., p r o v i d e s , i n 

p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y or a p a r t y ' s l e g a l 
r e p r e s e n t a t i v e from a f i n a l judgment, o r d e r , or 
p r o c e e d i n g f o r the f o l l o w i n g r e a s o n s : (1) m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e , or e x c u s a b l e n e g l e c t ; (2) 
newly d i s c o v e r e d e v i d e n c e which by due d i l i g e n c e 
c o u l d not have been d i s c o v e r e d i n time t o move f o r 
a new t r i a l under Rule 5 9 ( b ) ; (3) f r a u d (whether 
h e r e t o f o r e denominated i n t r i n s i c or e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , or o t h e r misconduct of an adverse 
p a r t y ; (4) the judgment i s v o i d ; (5) the judgment 
has been s a t i s f i e d , r e l e a s e d , or d i s c h a r g e d , or a 
p r i o r judgment upon which i t i s based has been 
r e v e r s e d or o t h e r w i s e v a c a t e d , or i t i s no l o n g e r 
e q u i t a b l e t h a t the judgment s h o u l d have p r o s p e c t i v e 

1The employee, w i t h commendable candor, concedes t h i s 
i s s u e , a v e r r i n g i n the statement of f a c t s of h i s a p p e l l a t e 
b r i e f t h a t h i s May 30, 2008, motion was " o v e r r u l e d by 
o p e r a t i o n of l a w " p u r s u a n t t o Rule 59.1, A l a . R. C i v . P. 

2That o r d e r , which c o n t e m p l a t e d "no f u r t h e r p r o c e e d i n g s " 
the t r i a l c o u r t , amounts t o a f i n a l , a p p e a l a b l e judgment. 

See R.E. G r i l l s , I n c . v. Davison, 641 So. 2d 225, 228 ( A l a . 
1994). 
i n 
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a p p l i c a t i o n ; or (6) any o t h e r reason j u s t i f y i n g 
r e l i e f from the o p e r a t i o n of the judgment. The 
motion s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and  
f o r reasons ( 1 ) , (2), and (3) not more than f o u r (4)  
months a f t e r the judgment, o r d e r , or p r o c e e d i n g was  
e n t e r e d or t a k e n . " 

(Emphasis added.) 

The employee p o s i t s t h a t Rule 60(b) i s not a p r o p e r 

p r o c e d u r a l v e h i c l e by which a p a r t y may seek r e l i e f from a 

t r i a l c o u r t ' s t a x a t i o n of c o s t s . There i s a u t h o r i t y i n 

Alabama t h a t s u p p o r t s the employee's p o s i t i o n . In C i t y of 

Birmingham v. C i t y of F a i r f i e l d , 396 So. 2d 692 ( A l a . 1981), 

the Alabama Supreme Court r e v i e w e d a t r i a l c o u r t ' s o r d e r 

g r a n t i n g a motion, l a b e l e d as a Rule 60(b) motion, t h a t had 

r e q u e s t e d r e e x a m i n a t i o n of the a l l o c a t i o n of c o s t s i n the 

t r i a l c o u r t ' s judgment on the m e r i t s of the case. The Alabama 

Supreme Court r e j e c t e d the a p p e l l a n t ' s attempt t o seek 

r e v e r s a l on the b a s i s t h a t Rule 60(b) was not a s u b s t i t u t e f o r 

a p p e l l a t e r e v i e w ; i n d o i n g so, i t o p i n e d t h a t the motion, 

a l t h o u g h o s t e n s i b l y one f i l e d under Rule 60(b), had i n 

a c t u a l i t y been a motion t o a l t e r , amend, or v a c a t e so as t o be 

c o g n i z a b l e under Rule 5 9 ( e ) , A l a . R. C i v . P. 396 So. 2d a t 

695-96. Subsequently, i n C i t y of J a s p e r C i v i l S e r v i c e Board 

v. S c h u l t z , 412 So. 2d 818 ( A l a . C i v . App. 1982), t h i s c o u r t 
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r e v e r s e d an o r d e r i s s u e d by a t r i a l c o u r t t h a t had p u r p o r t e d 

t o g r a n t a p a r t y ' s pro se o r a l motion t h a t had been p r e s e n t e d 

more than f o u r months a f t e r an amended judgment t a x i n g c o s t s 

a g a i n s t him; i n S c h u l t z , we c h a r a c t e r i z e d C i t y of Birmingham 

as h a v i n g h e l d t h a t a Rule 60(b) motion "was not a p r o p e r 

p r o c e d u r a l d e v i c e by which t o seek a r e c o n s i d e r a t i o n of the 

i s s u e of t a x i n g c o s t s , " and we r u l e d t h a t the o r a l motion 

c o u l d o n l y be p r o p e r l y viewed as an u n t i m e l y Rule 59(e) 

motion. 412 So. 2d a t 818-19. 

However, we reached a s eemingly c o n t r a r y c o n c l u s i o n i n 

R e bel O i l Co. v. P i k e , 473 So. 2d 529 ( A l a . C i v . App. 1985), 

i n which we c o n s t r u e d a r e q u e s t t o amend a judgment so as t o 

p r o v i d e f o r a lump-sum award of a t t o r n e y f e e s -- an element of 

c o s t s -- as c o g n i z a b l e under Rule 60(b). Because, as we 

e x p l a i n h e r e i n , R ebel O i l c a s t s doubt upon the c o r r e c t n e s s of 

the t r i a l c o u r t ' s May 29, 2008, o r d e r i n o t h e r r e s p e c t s , we 

w i l l assume t h a t R ebel O i l c o r r e c t l y d e t e r m i n e d t h a t some 

p o r t i o n of Rule 60(b) may, i n a p r o p e r case, serve as a b a s i s 

f o r s e e k i n g r e l i e f from the c o s t p r o v i s i o n s of a judgment. 

"In o r d e r t o o b t a i n Rule 60(b) r e l i e f , the movant must 

a l l e g e and prove one of the grounds i n the r u l e . " B r i s c o e v. 
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B r i s c o e , 600 So. 2d 290, 292 ( A l a . C i v . App. 1992) (emphasis 

added). In t h i s case, the defendants d e l a y e d s e e k i n g r e l i e f 

u n t i l more than f o u r months had e l a p s e d from the e n t r y of the 

judgment; t h u s , the d e f e n d a n t s ' motion f o r r e l i e f under Rule 

60(b) was c o g n i z a b l e , i f a t a l l , under o n l y s u b s e c t i o n s ( 4 ) , 

(5) , and (6) of t h a t r u l e , which p e r m i t r e l i e f based upon 

v o i d n e s s of the p e r t i n e n t judgment, the o c c u r r e n c e of 

subsequent e v e n t s i n d i c a t i n g t h a t the judgment s h o u l d not have 

p r o s p e c t i v e a p p l i c a t i o n , or o t h e r reasons j u s t i f y i n g r e l i e f 

t h a t f a l l o u t s i d e the f i v e grounds enumerated i n Rule 60(b) 

i t s e l f . The d e f e n d a n t s ' motion a l l e g e d t h a t r e l i e f was 

j u s t i f i e d under s u b d i v i s i o n (6), the " c a t c h - a l l " p r o v i s i o n ; 

t h e y d i d not contend t h a t the January 14, 2008, judgment was 

v o i d or t h a t i t s h o u l d not have p r o s p e c t i v e a p p l i c a t i o n . We 

thus p r o c e e d t o c o n s i d e r whether the defendants were e n t i t l e d 

t o r e l i e f under s u b d i v i s i o n (6) of Rule 6 0 ( b ) . 

In our i n q u i r y , we are g u i d e d by our d e c i s i o n i n Rebel 

O i l . In Rebel O i l , the p a r t i e s t o a workers' compensation 

c l a i m e n t e r e d i n t o a s e t t l e m e n t of t h a t c l a i m , and the t r i a l 

c o u r t e n t e r e d a judgment i n September 1983 a p p r o v i n g the 

s e t t l e m e n t and d i r e c t i n g t h a t the p l a i n t i f f ' s a t t o r n e y would 
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be p a i d a 15% fee t o be p a i d on a weekly b a s i s from the 

compensation awarded. In November 1984, P i k e , the p l a i n t i f f ' s 

a t t o r n e y , f i l e d a motion, i n v o k i n g Rule 60(b)(6) as a u t h o r i t y , 

t h a t sought t o amend the September 1983 judgment so as t o 

p r o v i d e f o r the payment of the a t t o r n e y fee i n a lump sum 

based upon a J u l y 1983 o p i n i o n of t h i s c o u r t p r o v i d i n g f o r 

such an award; the t r i a l c o u r t g r a n t e d t h a t motion, prompting 

the defendant t o a p p e a l . We c o n c l u d e d t h a t the t r i a l c o u r t ' s 

o r d e r g r a n t i n g r e l i e f was o u t s i d e the scope of t h a t c o u r t ' s 

d i s c r e t i o n t o g r a n t r e l i e f under s u b d i v i s i o n (6) of Rule 

6 0 ( b ) : 

"In o r d e r f o r r u l e 60(b)(6) t o be a v a i l a b l e as 
a d e v i c e f o r r e l i e f from judgment, two p r e r e q u i s i t e s 
must be s a t i s f i e d . F i r s t , the motion must be based 
on some reason o t h e r than those s t a t e d i n r u l e 
60(b)(1) through 6 0 ( b ) ( 5 ) , and second, the reason 
urged f o r r e l i e f must be such as t o j u s t i f y r e l i e f . 
N e i t h e r p r e r e q u i s i t e i s s a t i s f i e d i n the case b e f o r e 
us. 

" I n Chambers County Commissioners v. Walker, 459 
So. 2d 861 ( A l a . 1984), a case s i m i l a r t o the case 
b e f o r e us, p l a i n t i f f s brought a r u l e 60(b)(6) motion 
f o r r e l i e f from judgment on the grounds t h a t 
p l a i n t i f f s ' c o u n s e l had m i s t a k e n the e f f e c t t h a t 
t h i s judgment would have on any subsequent s u i t 
brought a g a i n s t the commission. P l a i n t i f f s ' c o u n s e l 
s t a t e d t h a t he was unaware of a p a r t i c u l a r l i n e of 
c a s e s , and t h a t he would not have agreed t o the 
s e t t l e m e n t had he been aware of those cases. The 
supreme c o u r t h e l d t h a t p l a i n t i f f s s t a t e d grounds 
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f o r r e l i e f under r u l e 6 0 ( b ) ( 1 ) . Thus, p l a i n t i f f s 
c o u l d not seek r e l i e f under r u l e 60(b)(6) s i n c e the 
c a t e g o r i e s f o r r e l i e f under r u l e 60(b) are m u t u a l l y 
e x c l u s i v e . 

" S i m i l a r l y , i n the case a t b a r , P i k e was unaware 
of a case t h a t would have p e r m i t t e d him t o r e c o v e r 
h i s a t t o r n e y f e e s i n a lump sum. Due t o h i s own 
m i s t a k e and i n a d v e r t e n c e , P i k e f a i l e d t o r e q u e s t 
t h a t h i s f e e s be awarded i n a lump sum. P i k e ' s 
motion thus shows grounds f o r r e l i e f under r u l e 
6 0 ( b ) ( 1 ) , and he may not seek r e l i e f under r u l e 
6 0 ( b ) ( 6 ) . Nor may he c h a r a c t e r i z e h i s motion as a 
60(b)(6) motion and t h e r e b y escape the f o u r month 
time l i m i t a t i o n of r u l e 6 0 ( b ) ( 1 ) . 

"However, P i k e contends t h a t r e l i e f i s a v a i l a b l e 
under r u l e 60(b)(6) because he has shown s u f f i c i e n t 
a g g r a v a t i n g c i r c u m s t a n c e s j u s t i f y i n g r e l i e f . The 
supreme c o u r t has s t a t e d t h a t grounds f o r r e l i e f 
under r u l e 60(b)(1) g e n e r a l l y cannot be v a l i d 
grounds under r u l e 60(b) (6) u n l e s s s u f f i c i e n t 
a g g r a v a t i n g c i r c u m s t a n c e s e x i s t so as t o p e r m i t the 
t r i a l c o u r t t o say t h a t the case i s p r o p e r l y w i t h i n 
6 0 ( b ) ( 6 ) . 

"A p a r t y s e e k i n g r e l i e f under r u l e 60(b)(6) has 
the burden of p r o v i n g e x t r a o r d i n a r y c i r c u m s t a n c e s 
and/or extreme h a r d s h i p or i n j u s t i c e s u f f i c i e n t t o 
e n t i t l e him t o r e l i e f . 

" P i k e argues t h a t i f the c o u r t does not d i r e c t 
t h a t h i s f e e s be p a i d i n a lump sum a s i z e a b l e 
p o r t i o n of h i s fee c o u l d be l o s t . Y et, P i k e 
v o l u n t a r i l y e n t e r e d i n t o the s e t t l e m e n t agreement on 
b e h a l f of h i s c l i e n t and agreed t o the manner of 
payment of h i s a t t o r n e y f e e s . ... P i k e w a i t e d more 
than a year a f t e r the judgment was e n t e r e d b e f o r e 
s e e k i n g t o s e t i t a s i d e . ... 

" P i k e p a r t i c i p a t e d i n the agreement t o s e t t l e 
t h i s c o n t r o v e r s y and must be assumed t o have agreed 
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t o the p r o v i s i o n i n the w r i t t e n agreement p r o v i d i n g 
f o r the payment of h i s f e e . No r e q u e s t was made of 
the t r i a l c o u r t a t t h a t time t o award a lump-sum 
fe e . Rule 60(b)(6) ' i s not f o r the purpose of 
r e l i e v i n g a p a r t y from f r e e , c a l c u l a t e d , and 
d e l i b e r a t e c h o i c e s he has made. A p a r t y remains 
under a du t y t o tak e l e g a l s t e p s t o p r o t e c t h i s own 
i n t e r e s t s . ' The p a r t i e s have r e l i e d on the 
s e t t l e m e n t agreement f o r t h i r t e e n months. Had P i k e 
been more d i l i g e n t i n d i s c o v e r i n g h i s l e g a l r i g h t s , 
he might have o b t a i n e d r e l i e f under r u l e 59(e) or 

6 0 ( b ) ( 1 ) . " 

473 So. 2d a t 531-32 ( c i t a t i o n s o m i t t e d ) . 

To l i k e e f f e c t i s the d e c i s i o n of the U n i t e d S t a t e s Court 

of Appeals f o r the E l e v e n t h C i r c u i t c o n s t r u i n g analogous 

f e d e r a l p r o c e d u r a l r u l e s i n U n i t e d S t a t e s v. Route 1, Box 111, 

920 F.2d 788 (11th C i r . 1991). 3 In Route 1, the U n i t e d S t a t e s 

brought a f o r f e i t u r e a c t i o n a g a i n s t a p a r c e l of p r o p e r t y 

a l l e g e d t o have been used t o f a c i l i t a t e an i l l i c i t - d r u g -

d i s t r i b u t i o n b u s i n e s s ; the f e d e r a l d i s t r i c t c o u r t , which was 

the t r i a l c o u r t i n t h a t case, e n t e r e d a f i n a l judgment i n 

December 1987 i n f a v o r of the U n i t e d S t a t e s s t a t i n g t h a t no 

c o s t s would be t a x e d . In August 1988, the U n i t e d S t a t e s f i l e d 

a motion s e e k i n g f o r f e i t u r e of a c o s t bond t h a t had been 

3Cases i n t e r p r e t i n g the F e d e r a l R u l e s of C i v i l Procedure 
are a u t h o r i t y f o r i n t e r p r e t i n g the Alabama R u l e s of C i v i l 
P r ocedure. B r a c y v. S i p p i a l E l e c . Co., 379 So. 2d 582, 584 
( A l a . 1980). 
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p o s t e d by a c l a i m a n t of the p r o p e r t y as t o which bond the 

U n i t e d S t a t e s had c l a i m e d p r i o r unawareness; the d i s t r i c t 

c o u r t c o n s t r u e d the r e q u e s t as a motion p u r s u a n t t o Rule 

6 0 ( b ) ( 6 ) , Fed. R. C i v . P., and awarded the bond t o the U n i t e d 

S t a t e s . In r e v e r s i n g t h a t judgment, the f e d e r a l a p p e l l a t e 

c o u r t reasoned: 

"The d i s t r i c t c o u r t e r r e d i n r e l y i n g on F.R.C.P. 
60(b)(6) as a b a s i s f o r g r a n t i n g the U n i t e d S t a t e s ' 
motion f o r p o s t judgment r e l i e f . That p a r t of Rule 
60(b) a p p l i e s o n l y t o cases t h a t do not f a l l i n t o 
any of the o t h e r c a t e g o r i e s l i s t e d i n p a r t s (1)-(5) 
of Rule 6 0 ( b ) . T h i s r e s u l t i s e v i d e n t from the 
R u l e ' s language and s t r u c t u r e . 

"'[T]he v e r y c a s t of the Rule and 
the language of c l a u s e (6) 
i n d i c a t e t h a t t h i s r e s i d u a l 
c l a u s e i s d e a l i n g w i t h m a t ter not 
c o v e r e d i n the p r e c e d i n g f i v e 
c l a u s e s . F u r t h e r , the maximum 
time l i m i t a t i o n ... t h a t a p p l i e s 
t o c l a u s e ( 1 ) , (2) and (3) would 
be m e a n i n g l e s s , i f a f t e r the ... 
p e r i o d had run the movant c o u l d 
be g r a n t e d r e l i e f under c l a u s e 
(6) f o r reasons c o v e r e d by 
c l a u s e s ( 1 ) , (2) and ( 3 ) . ' 

"From the c a t e g o r i e s a v a i l a b l e under Rule 60(b), the  
U n i t e d S t a t e s ' f a i l u r e t o r e q u e s t c o s t s as p a r t of  
the judgment can o n l y be c l a s s i f i e d as a m i s t a k e ,  
i n a d v e r t e n c e or n e g l e c t . 

"We d e c i d e t h a t the government waived i t s r i g h t 
t o f i l e a motion t o t a x c o s t s i n the f a c e of a f i n a l 
judgment which s t a t e s t h a t no c o s t s would be t a x e d . 
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Rule 5 9 ( e ) [ , Fed. R. C i v . P.,] p e r m i t s a l i t i g a n t t o 
move the c o u r t t o a l t e r o r amend a judgment w i t h i n 
t e n days. Rule 6 0 ( b ) ( 1 ) [ , Fed. R. C i v . P.,] p e r m i t s 
a l i t i g a n t t o move the c o u r t w i t h i n a r e a s o n a b l e 
time not t o exceed one year f o r r e l i e f from a f i n a l 
judgment. A d d i t i o n a l l y , we have h e l d t h a t '[a] 
f i n a l judgment under Rule 60(b) i s any judgment t h a t 
i s an a p p e a l a b l e o r d e r . ' Thus, the government's  
o n l y avenue of r e l i e f , i f any e x i s t s , l i e s under  
Rule 6 0 ( b ) ( 1 ) . 

"  

"The government's motion under Rule 60(b)(1) ... 
f a i l s because the government has not shown t h a t the 
e q u i t i e s of t h i s case w a r r a n t our re o p e n i n g t h i s 
f i n a l judgment. Rule 60(b) i s a r e m e d i a l r u l e t h a t 
'should be l i b e r a l l y c o n s t r u e d i n o r d e r t o do 
s u b s t a n t i a l j u s t i c e . ' T h i s concern i s most 
c o m p e l l i n g when the c o u r t has not reached the m e r i t s 
of the case. In the i n s t a n t case, the government 
contends t h a t i t s f a i l u r e t o move e a r l i e r than e i g h t 
months a f t e r the d i s t r i c t c o u r t e n t e r e d judgment was 
e x c u s a b l e . The government premises i t s excuse on 
the f a c t t h a t i t d i d not r e a l i z e t h a t the c l a i m a n t 
had f i l e d a c o s t bond. T h i s t o t a l l y m isses the 
p o i n t . S i n c e the judgment i n c l u d e d the statement  
t h a t no c o s t s were t o be t a x e d , the government was 

_ the time of the judgment t h a t i t was 
c o s t s . The f a c t t h a t the government 

on n o t i c e from the time of 
not e n t i t l e d t o 
was unaware t h a t the c l a i m a n t had f i l e d a c o s t bond 
i s i r r e l e v a n t . Thus, the q u e s t i o n c o n f r o n t i n g t h i s 
c o u r t i s whether the government's f a i l u r e t o a t t a c k 
the f i n a l judgment as t o c o s t s i s e x c u s a b l e . We 
conclude t h a t i t i s not. 

II 

"We r e c o g n i z e t h a t f i n a l judgments s h o u l d 
' y i e l d , i n a p p r o p r i a t e c i r c u m s t a n c e s , t o the 
e q u i t i e s of the p a r t i c u l a r case i n o r d e r t h a t the 
judgment might r e f l e c t the t r u e m e r i t s of the 
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cause.' However, a t t o r n e y n e g l i g e n c e or o v e r s i g h t 
i s r a r e l y grounds f o r r e l i e f . We conclude t h a t the 
U.S. A t t o r n e y ' s f a i l u r e t o u n d e r s t a n d the 
i m p l i c a t i o n s of the d i s t r i c t c o u r t ' s judgment ... 
cannot, even under the most l i b e r a l c o n s t r u c t i o n , 
q u a l i f y f o r r e l i e f under Rule 6 0 ( b ) . " 

920 F.2d a t 791-92 (emphasis added; f o o t n o t e and c i t a t i o n s 

o m i t t e d ) . 

In t h i s case, the defendants were on n o t i c e , from the 

date t h a t the t r i a l c o u r t e n t e r e d i t s judgment, t h a t (a) 

n o t w i t h s t a n d i n g the " p r e v a i l i n g p a r t y " p r o v i s i o n s of Rule 

5 4 ( d ) , A l a . R. C i v . P., the defendants had been determined not 

t o be e n t i t l e d t o an award of c o s t s , and (b) the d e fendants 

had a c c r u e d s u b s t a n t i a l c o s t s of more than $50,000 b e f o r e the 

e n t r y of t h a t judgment. D e s p i t e t h a t knowledge, the 

d efendants d i d not move t o a l t e r , amend, or v a c a t e the c o s t s 

p r o v i s i o n of the judgment w i t h i n 30 days of the e n t r y of t h a t 

judgment so as t o w a r r a n t r e l i e f under Rule 5 9 ( e ) , A l a . R. 

C i v . P. F u r t h e r , t h e y d i d not move f o r r e l i e f from the 

judgment w i t h i n the four-month p e r i o d w i t h i n which t h e y c o u l d 

have o b t a i n e d r e l i e f based upon s u b d i v i s i o n (1) of Rule 6 0 ( b ) , 

the a p p r o p r i a t e s u b d i v i s i o n of t h a t r u l e a l l o w i n g r e l i e f based 

on m i s t a k e , i n a d v e r t e n c e , or n e g l e c t . By w a i t i n g u n t i l more 

than f o u r months had e l a p s e d t o seek r e l i e f from the c o s t 
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p r o v i s i o n s of the t r i a l c o u r t ' s judgment so t h a t a motion 

s e e k i n g r e l i e f under o n l y s u b d i v i s i o n (6) remained as a v i a b l e 

p r o c e d u r a l v e h i c l e , the defendants f o r e c l o s e d any r i g h t s t h e y 

might have had t o such r e l i e f -- bot h R e b e l O i l and Route 1 

demonstrate t h a t Rule 60(b)(6) r e l i e f i s not a v a i l a b l e s i m p l y 

t o c h a l l e n g e c o s t p r o v i s i o n s of a judgment t h a t might p r o p e r l y 

have been m o d i f i a b l e a t an e a r l i e r p o i n t . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we must 

conclude t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t the 

defendants had a l l e g e d and pr o v e d grounds under Rule 6 0 ( b ) ( 6 ) , 

A l a . R. C i v . P., f o r r e l i e f from the judgment as t o c o s t s . 

Thus, we agree w i t h the employee t h a t the t r i a l c o u r t ' s May 

29, 2008, o r d e r g r a n t i n g the r e l i e f r e q u e s t e d by the 

defendants i n t h e i r May 20, 2008, motion i s due t o be 

r e v e r s e d . We remand the cause t o the t r i a l c o u r t w i t h 

i n s t r u c t i o n s t o v a c a t e b o t h the May 29, 2008, o r d e r and the 

September 15, 2008, o r d e r , and t o r e i n s t a t e the January 14, 

2008, judgment. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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