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Boyd James Landry 

v. 

Angela O. Landry 

Appeals from Autauga C i r c u i t Court 
(DR-06-65.02) 

MOORE, Judge. 

Boyd James Landry ("the f a t h e r " ) and Angela O. Landry 

("the mother") were d i v o r c e d by a judgment e n t e r e d by the 

Autauga C i r c u i t C ourt ("the t r i a l c o u r t " ) on October 4, 2007. 

I n t h a t d i v o r c e judgment, the t r i a l c o u r t o r d e r e d the f a t h e r 
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t o pay $2, 500 as c h i l d s u p p o r t f o r the p a r t i e s ' f o u r minor 

c h i l d r e n . 1 On June 9, 2008, the f a t h e r f i l e d a p e t i t i o n t o 

m o d i f y h i s c h i l d - s u p p o r t o b l i g a t i o n ; the t r i a l c o u r t c l e r k 

a s s i g n e d t h a t p e t i t i o n case no. DR-06-65.02. I n s u p p o r t of 

h i s p e t i t i o n , the f a t h e r argued t h a t h i s income had d e c r e a s e d 

by 10.1%, j u s t i f y i n g a downward m o d i f i c a t i o n of h i s c h i l d -

s u p p o r t o b l i g a t i o n . 

On September 2, 2008, the t r i a l c o u r t h e a r d arguments on 

the f a t h e r ' s m o d i f i c a t i o n p e t i t i o n , a c c e p t e d i n t o e v i d e n c e t a x 

r e t u r n s f o r the p a r t i e s f o r the t a x y e a r s of 2006 and 2007, 

a c c e p t e d i n t o e v i d e n c e an e x h i b i t summarizing the p a r t i e s ' 

incomes, and took the m a t t e r under advisement. On September 

23, 2008, the t r i a l c o u r t e n t e r e d i n t o the S t a t e J u d i c i a l 

I n f o r m a t i o n System ("SJIS") a judgment d i s p o s i n g of the 

a c t i o n . 2 

On September 29, 2008, the f a t h e r f i l e d a "Motion f o r an 

E x p e d i t e d Order." I n h i s motion, the f a t h e r a s s e r t e d t h a t , on 

1Our r e c i t a t i o n of the terms of the p a r t i e s ' d i v o r c e 
judgment i s t a k e n from the f a t h e r ' s p l e a d i n g s . These a s p e c t s 
of the d i v o r c e judgment appear u n d i s p u t e d i n t h i s a c t i o n . 

2The r e c o r d b e f o r e us p r o v i d e s no o t h e r i n f o r m a t i o n as t o 
t h a t judgment. 
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September 23, 2008, the t r i a l c o u r t had a d j u d i c a t e d a p a r a l l e l 

contempt a c t i o n t h a t had been f i l e d by the mother a g a i n s t the 

f a t h e r and t h a t had been a s s i g n e d case no. DR-06-65.01. 3 The 

f a t h e r a s s e r t e d t h a t the t r i a l c o u r t m i s t a k e n l y had c o n c l u d e d 

i n the judgment e n t e r e d i n case no. DR-06-65.01 t h a t the 

p a r t i e s had s e t t l e d a l l the i s s u e s between them, i n c l u d i n g the 

i s s u e s r a i s e d i n the f a t h e r ' s c h i l d - s u p p o r t - m o d i f i c a t i o n 

p e t i t i o n , case no. DR-06-65.02. The f a t h e r m a i n t a i n e d t h a t 

the p a r t i e s had not s e t t l e d the i s s u e s i n v o l v e d i n h i s 

m o d i f i c a t i o n p e t i t i o n and t h a t the p e t i t i o n remained pending. 

The f a t h e r r e q u e s t e d the t r i a l c o u r t t o c o r r e c t the judgment 

t o r e f l e c t t h a t the c h i l d - s u p p o r t - m o d i f i c a t i o n p e t i t i o n 

remained pending and t o a d j u d i c a t e t h a t p e t i t i o n . 

B e f o r e the t r i a l c o u r t took any a c t i o n on the f a t h e r ' s 

motion f o r an e x p e d i t e d o r d e r , on November 4, 2008, the f a t h e r 

f i l e d a n o t i c e of appea l ("the f i r s t a p p e a l " ) ; t h i s c o u r t 

a s s i g n e d t h a t a p p e a l case no. 2080171. On the n o t i c e - o f -

a p p e a l form, the f a t h e r i n d i c a t e d t h a t he was a p p e a l i n g the 

September 23, 2008, judgment e n t e r e d i n case no. DR-06-65.02. 

3The r e c o r d from case no. DR-06-65.01 i s not c o n t a i n e d i n 
the r e c o r d b e f o r e us. 
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On the d o c k e t i n g statement, the f a t h e r i n d i c a t e d the i s s u e on 

a p p e a l t o b e : "The t r i a l c o u r t e r r e d i n c l o s i n g t h i s case [DR-

06-65.02] w i t h an o r d e r f o r Case # DR-2006-000065.01. 

P e t i t i o n t o M o d i f y s t i l l o u t s t a n d i n g . " 

W h i l e the f i r s t a p p e a l remained pending, on November 18, 

2008, the t r i a l c o u r t e n t e r e d the f o l l o w i n g h a n d w r i t t e n 

n o t a t i o n on the t r i a l c o u r t ' s case-action-summary sheet i n 

case no. DR-06-65.02: 

"Is s u e p r e s e n t e d ... by o r a l argument as t o 
d e p r e c i a t i o n and r a t e t h a t i s t o be used f o r [ t h e 
f a t h e r ' s ] income f o r [ c h i l d s u pport] t o be 
e s t a b l i s h e d . Court upon r e v i e w of income s i n c e 2006 
does not f i n d a 10% change i n income, t h e r e f o r e , the 
agreed c h i l d s u p p o r t as between the p a r t i e s remains 
a t $2,500 per month." 

On January 7, 2009, the f a t h e r f i l e d a motion t o a l t e r , amend, 

or v a c a t e t h a t judgment. On t h a t same da t e , the f a t h e r f i l e d 

a second n o t i c e of a p p e a l ("the second a p p e a l " ) ; the c o u r t 

a s s i g n e d the second app e a l case no. 2080372. I n h i s second 

n o t i c e of a p p e a l , the f a t h e r i n d i c a t e d t h a t he was a p p e a l i n g 

from the November 18, 2008, judgment e n t e r e d i n case no. DR-

06-65.02. The f a t h e r i d e n t i f i e d the i s s u e a p p e a l e d from as 

the t r i a l c o u r t ' s erroneous d e n i a l of h i s m o d i f i c a t i o n 

p e t i t i o n . 
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On January 29, 2009, the t r i a l c o u r t e n t e r e d i t s November 

18, 2008, o r d e r i n t o the S J I S . A f t e r h e a r i n g arguments on the 

f a t h e r ' s postjudgment motion on F e b r u a r y 27, 2009, the t r i a l 

c o u r t d e n i e d t h a t motion t h a t same day. L a t e r t h a t same dat e , 

the f a t h e r f i l e d a motion s t y l e d "Amended Mo t i o n t o A l t e r , 

Amend or Vacate o r , I n the A l t e r n a t i v e , To Set F o r H e a r i n g . " 

I n t h a t motion, the f a t h e r a l l e g e d newly d i s c o v e r e d e v i d e n c e . 

The t r i a l c o u r t p u r p o r t e d l y d e n i e d t h a t motion by e n t r y of a 

n o t a t i o n i n t o the SJIS on A p r i l 1, 2009. 

T h i s c o u r t c o n s o l i d a t e d the f a t h e r ' s a p peals ex mero  

motu. On a p p e a l , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d 

i n f a i l i n g t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n because of 

the 10% change i n h i s income s i n c e 2006, t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o r e c o g n i z e h i s self-employment income, and 

t h a t the t r i a l c o u r t f a i l e d t o c o r r e c t l y a p p l y the c h i l d -

s u p p o r t g u i d e l i n e s of Rule 32, A l a . R. Jud. Admin. 

A n a l y s i s 

" A l t h o u g h n e i t h e r p a r t y has r a i s e d an i s s u e r e g a r d i n g 

t h i s c o u r t ' s j u r i s d i c t i o n , ' j u r i s d i c t i o n a l m a t t e r s are of such 

magnitude t h a t we t a k e n o t i c e of them a t any time and do so 

even ex mero motu.'" Baker v. Baker, [Ms. 2080047, June 5, 
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2009] So. 3d , ( A l a . C i v . App. 2009) ( q u o t i n g Nunn 

v. Baker, 518 So. 2d 711, 712 ( A l a . 1987)). See a l s o Rule 

2 ( a ) ( 1 ) , A l a . R. App. P. 

Case No. 2080171 - The F i r s t A p p e a l 

The f a t h e r f i r s t a p p e aled from the t r i a l c o u r t ' s 

judgment, e n t e r e d on September 23, 2008, d i s p o s i n g of the 

f a t h e r ' s p e t i t i o n t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n . The 

f a t h e r ' s motion f o r an e x p e d i t e d o r d e r , f i l e d on September 29, 

2008, was, i n essence, a motion f i l e d p u r s u a n t t o Rule 59, 

A l a . R. C i v . P., s e e k i n g t o a l t e r , amend, or v a c a t e the 

September 23 judgment. See Evans v. Waddell, 689 So. 2d 23, 

26 ( A l a . 1997) ("The substance of a motion and not i t s s t y l e 

d etermines what k i n d of motion i t i s . " ) . Because t h a t 

postjudgment motion was s t i l l p e n ding a t the time the f a t h e r 

f i l e d h i s f i r s t a p p e a l on November 4, 2008, the f a t h e r ' s 

a p p e a l was h e l d i n abeyance u n t i l such time as the t r i a l c o u r t 

d i s p o s e d of the postjudgment motion or i t was d e n i e d by 

o p e r a t i o n of law. See Rule 4 ( a ) ( 5 ) , A l a . R. App. P. ("A 

n o t i c e of a p p e a l f i l e d a f t e r the e n t r y of judgment but b e f o r e 

the d i s p o s i t i o n of a l l post-judgment motions ... s h a l l be h e l d 

i n abeyance u n t i l a l l post-judgment motions ... are r u l e d 
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upon; such a n o t i c e of a p p e a l s h a l l become e f f e c t i v e upon the 

date of d i s p o s i t i o n of the l a s t of a l l such m o t i o n s . " ) . 

On November 18, 2008, the t r i a l c o u r t rendered a 

s u b s t a n t i v e r u l i n g on the f a t h e r ' s m o d i f i c a t i o n p e t i t i o n ; we 

c o n s t r u e t h a t o r d e r as a d e c i s i o n by the t r i a l c o u r t t o amend 

the September 23, 2008, judgment i n response t o the f a t h e r ' s 

postjudgment motion. However, the t r i a l c o u r t d i d not e n t e r 

t h a t o r d e r i n t o the SJIS u n t i l January 29, 2009. See Rule 

5 8 ( c ) , A l a . R. C i v . P. ("An o r d e r or a judgment re n d e r e d 

e l e c t r o n i c a l l y by the judge under s u b d i v i s i o n (1)(5) of t h i s 

r u l e s h a l l be deemed 'entered' w i t h i n the meaning of these 

Rules and the R u l e s of A p p e l l a t e Procedure as of the a c t u a l 

date of the i n p u t of the o r d e r of judgment i n t o the S t a t e 

J u d i c i a l I n f o r m a t i o n System."). By t h a t time, p u r s u a n t t o 

Rule 59.1, A l a . R. C i v . P., the f a t h e r ' s postjudgment motion 

a l r e a d y had been d e n i e d by o p e r a t i o n of law. See Rule 59.1, 

A l a . R. C i v . P. ("No postjudgment motion f i l e d p u r s u a n t t o 

Rules 50, 52, 55, or 59 s h a l l remain pending i n the t r i a l 

c o u r t f o r more than n i n e t y (90) days " ) . The time f o r 

e n t e r i n g a r u l i n g on the f a t h e r ' s postjudgment motion had 
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e x p i r e d on December 29, 2008. 4 A c c o r d i n g l y , the t r i a l c o u r t ' s 

November 18, 2008, o r d e r , e n t e r e d i n t o the SJIS on January 29, 

2009, i s a n u l l i t y . 

The f a t h e r ' s f i r s t a p p e a l r i p e n e d on December 29, 2008, 

i . e . , the day h i s postjudgment motion was deemed d e n i e d by 

o p e r a t i o n of law. Thus, the f a t h e r ' s a p p e a l i n case no. 

2080171, taken from the September 23, 2008, judgment, i s 

p r o p e r l y b e f o r e the c o u r t . 

Case no. 2080372 - The Second Ap p e a l 

On January 7, 2009, the f a t h e r f i l e d a second n o t i c e of 

a p p e a l , p u r p o r t e d l y a p p e a l i n g from the November 18, 2008, 

o r d e r . 5 As p o i n t e d out above, t h a t o r d e r i s v o i d as an 

4The 90th day f e l l on December 28, 2008, a Sunday. Thus, 
the f a t h e r ' s postjudgment motion was deemed d e n i e d on the 
f o l l o w i n g Monday, December 29, 2008. See R i c h b u r g v.  
Cromwell, 428 So. 2d 621 ( A l a . 1983); and F i r s t Alabama Bank  
v. McGowan, 758 So. 2d 1116 ( A l a . C i v . App. 2000). 

5The f a t h e r ' s amended postjudgment motion, f i l e d on 
F e b r u a r y 27, 2009, a f t e r the t r i a l c o u r t had l o s t j u r i s d i c t i o n 
of the case, c o u l d be c o n s t r u e d as h a v i n g been f i l e d p u r s u a n t 
t o Rule 6 0 ( b ) ( 2 ) , A l a . R. C i v . P. See Evans v. W a d d e l l , 689 
So. 2d a t 26 ("The substance of a motion and not i t s s t y l e 
d e termines what k i n d of motion i t i s . " ) ; K i m b r e l l v. K i m b r e l l , 
965 So. 2d 789, 793 ( A l a . C i v . App. 2007) ( r e c o g n i z i n g t h a t 
s u c c e s s i v e postjudgment motions are g e n e r a l l y not p e r m i t t e d ) ; 
and F o s t e r v. Greer & Sons, I n c . , 446 So. 2d 605, 608 ( A l a . 
1984) ( r e c o g n i z i n g t h a t j u r i s d i c t i o n of a case may o n l y be i n 
o n l y one c o u r t a t a t i m e ) . However, the f a t h e r d i d not o b t a i n 
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u n t i m e l y attempt by the t r i a l c o u r t t o r u l e on the f a t h e r ' s 

postjudgment motion. A v o i d o r d e r w i l l not s u p p o r t an a p p e a l . 

See K.R. v. D.H., 988 So. 2d 1050, 1052 ( A l a . C i v . App. 2008). 

For t h a t reason, t h i s c o u r t l a c k s a p p e l l a t e j u r i s d i c t i o n i n 

case no. 2080372, and we d i s m i s s t h a t a p p e a l . 

Whether the T r i a l C ourt E r r e d i n D i s p o s i n g of the  
F a t h e r ' s M o d i f i c a t i o n P e t i t i o n on September 23, 2008 

On a p p e a l , the f a t h e r argues (1) t h a t the t r i a l c o u r t 

e r r e d i n f a i l i n g t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n 

because h i s income had d e c r e a s e d by 10% s i n c e 2006, (2) t h a t 

the t r i a l c o u r t e r r e d i n f a i l i n g t o r e c o g n i z e h i s s e l f -

employment income, and (3) t h a t the t r i a l c o u r t f a i l e d t o 

c o r r e c t l y a p p l y the c h i l d - s u p p o r t g u i d e l i n e s of Rule 32, A l a . 

R. Jud. Admin. Those i s s u e s r e l a t e o n l y t o the o r d e r r e n d e r e d 

by the t r i a l c o u r t on November 18, 2008, which, as we have 

e x p l a i n e d above, i s the s u b j e c t of the f a t h e r ' s second a p p e a l , 

which we have d i s m i s s e d . 

p e r m i s s i o n from t h i s c o u r t t o f i l e h i s Rule 60(b) motion i n 
the t r i a l c o u r t . See Rule 60(b), A l a . R. C i v . P. ("Leave t o 
make the motion [ p u r s u a n t t o Rule 60] need not be o b t a i n e d 
from any a p p e l l a t e c o u r t e x c e p t d u r i n g such time as an a p p e a l  
from the judgment i s a c t u a l l y pending b e f o r e such c o u r t . " 
(emphasis added)). Thus, the f a t h e r ' s Rule 60(b)(2) motion 
was not p r o p e r l y b e f o r e the t r i a l c o u r t . 
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Because the f a t h e r has f a i l e d t o a s s e r t on a p p e a l any 

e r r o r r e l a t e d t o the September 23, 2008, judgment a t i s s u e i n 

case no. 2080171, we must a f f i r m t h a t judgment. See B u t l e r v.  

Town of Argo, 871 So. 2d 1, 20 ( A l a . 2003) ( " ' [ I ] t i s not the 

f u n c t i o n of t h i s C ourt t o do a p a r t y ' s l e g a l r e s e a r c h or t o 

make and address l e g a l arguments f o r a p a r t y based on 

u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d by s u f f i c i e n t 

a u t h o r i t y or argument.'" ( q u o t i n g Dykes v. Lane T r u c k i n g ,  

I n c . , 652 So. 2d 248, 251 ( A l a . 1994), c i t i n g i n t u r n S p r a d l i n  

v. S p r a d l i n , 601 So. 2d 76 ( A l a . 1992)) ). See a l s o B o s h e l l v.  

K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) ("When an a p p e l l a n t f a i l s 

t o argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s w a i v e d . " ) . 

The mother's r e q u e s t f o r the award of an a t t o r n e y fee on 

a p p e a l i s g r a n t e d i n the amount of $750. 

2080171 — AFFIRMED. 

2080372 — APPEAL DISMISSED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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