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THOMPSON, P r e s i d i n g Judge. 

U n i v e r s i t y o f S o u t h Alabama H o s p i t a l s ("USAH") a p p e a l s 

f r o m t h e t r i a l c o u r t ' s judgment h o l d i n g t h a t $32,274 was a 

r e a s o n a b l e c h a r g e f o r c e r t a i n m e d i c a l s e r v i c e s USAH r e n d e r e d 

t o A n g e l a B l a c k m o n . I n t h e j u d g m e n t , t h e t r i a l c o u r t o r d e r e d 
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B l a c k m o n t o pay t h e $32,274 t o USAH i n s a t i s f a c t i o n o f a 

h o s p i t a l l i e n USAH had a g a i n s t h e r . 

I n J u l y 2004, B l a c k m o n was i n j u r e d when t h e v a n she was 

d r i v i n g r o l l e d o v e r a f t e r one o f t h e t i r e s on t h e van 

e x p l o d e d . B l a c k m o n was t r a n s p o r t e d f r o m t h e a c c i d e n t s c e n e on 

I n t e r s t a t e 65 n e a r Atmore t o USAH, where she had s u r g e r y and 

was h o s p i t a l i z e d f o r more t h a n two w e e k s . B l a c k m o n was 

u n i n s u r e d a t t h e t i m e , and she d i d n o t have s u f f i c i e n t 

f i n a n c i a l r e s o u r c e s t o pay f o r USAH's s e r v i c e s . P u r s u a n t t o 

§ 35-11-370, A l a . Code 1975, USAH f i l e d a h o s p i t a l l i e n 

a g a i n s t B l a c k m o n f o r $53,449.20 t o r e c o v e r payment f o r t h o s e 

s e r v i c e s . A t t r i a l , USAH p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t 

an a u d i t o f B l a c k m o n ' s a c c o u n t had r e v e a l e d t h a t B l a c k m o n was 

due c e r t a i n c r e d i t s and t h a t t h e b a l a n c e she owed on t h e l i e n 

was $52,052.95. 

I n F e b r u a r y 2005, B l a c k m o n was a g a i n h o s p i t a l i z e d a t 

USAH, and she u n d e r w e n t a s e c o n d s u r g e r y . 1 The c h a r g e s f o r 

t h e s e r v i c e s r e n d e r e d d u r i n g t h a t h o s p i t a l i z a t i o n t o t a l e d 

$23,843.63. USAH f i l e d a s e c o n d l i e n a g a i n s t B l a c k m o n . By 

1 A l t h o u g h the r e c o r d i s not c l e a r , i t appears from 
Blackmon's b r i e f t h a t the second s u r g e r y was r e l a t e d t o the 
J u l y 2004 a c c i d e n t . 
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t h a t t i m e , however, B l a c k m o n was e l i g i b l e t o r e c e i v e b e n e f i t s 

f r o m M e d i c a i d . M e d i c a i d s a t i s f i e d t h e s e c o n d l i e n w i t h a 

payment o f $10,981.58. 

B l a c k m o n s u e d t h e m a n u f a c t u r e r o f t h e t i r e t h a t had 

e x p l o d e d , and t h e p a r t i e s i n t h a t c a s e r e a c h e d a c o n f i d e n t i a l 

s e t t l e m e n t a g r e e m e n t . P u r s u a n t t o t h e a g r e e m e n t , $48,000 was 

d e p o s i t e d w i t h t h e c l e r k o f t h e t r i a l c o u r t p e n d i n g a 

d e t e r m i n a t i o n o f t h e " r e a s o n a b l e " amount o f c h a r g e s made t h e 

b a s i s f o r USAH's f i r s t l i e n a g a i n s t B l a c k m o n . The t r i a l c o u r t 

h e l d a h e a r i n g on t h e i s s u e o f t h e r e a s o n a b l e n e s s o f USAH's 

c h a r g e s as p a r t o f B l a c k m o n ' s a c t i o n a g a i n s t t h e t i r e 

m a n u f a c t u r e r . The t r i a l c o u r t d e t e r m i n e d t h a t $24,586 was a 

r e a s o n a b l e amount f o r B l a c k m o n t o pay f o r USAH's t r e a t m e n t and 

s e t USAH's l i e n a t t h a t amount. USAH a p p e a l e d f r o m t h a t 

j u d g m e n t . T h i s c o u r t d i s m i s s e d t h e a p p e a l , h o l d i n g t h a t t h e 

t r i a l c o u r t had l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o 

d e t e r m i n e t h e amount o f t h e l i e n b e c a u s e t h e s e t t l e m e n t o f 

B l a c k m o n ' s c l a i m s a g a i n s t t h e t i r e m a n u f a c t u r e r , t o w h i c h 

USAH's l i e n r e l a t e d , had n o t been r e d u c e d t o a j u d g m e n t , as 

r e q u i r e d by § 35-11-373, A l a . Code 1975. U n i v e r s i t y o f S o u t h  

Alabama Hosps. v. B l a c k m o n , 987 So. 2d 1138, 1142 ( A l a . C i v . 
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App. 2 0 0 7 ) . USAH t h e n f i l e d t h e i n s t a n t a c t i o n s e e k i n g a 

d e c l a r a t i o n o f t h e r e a s o n a b l e v a l u e o f t h e s e r v i c e s r e n d e r e d 

t o B l a c k m o n d u r i n g h e r f i r s t h o s p i t a l i z a t i o n . 

A t t r i a l , USAH's c r e d i t and c o l l e c t i o n s manager, T e r e s a 

E n g l e s t e a d , t e s t i f i e d t h a t , l i k e a l l h o s p i t a l s , USAH u s e s a 

t a b l e known as t h e "Charge M a s t e r , " w h i c h i s a c o n f i d e n t i a l 

l i s t o f t h e c h a r g e s f o r e a c h i t e m and s e r v i c e t h e h o s p i t a l 

p r o v i d e s . USAH's Charge M a s t e r i t e m i z e s a p p r o x i m a t e l y 12,000 

s e p a r a t e c h a r g e s . E n g l e s t e a d t e s t i f i e d t h a t , b a s e d upon h e r 

t r a i n i n g and e x p e r i e n c e , she b e l i e v e d t h a t t h e c h a r g e s l i s t e d 

on t h e Charge M a s t e r were r e a s o n a b l e . On c r o s s - e x a m i n a t i o n , 

E n g l e s t e a d s a i d t h a t i f a c h a r g e a p p e a r s on t h e Charge M a s t e r , 

t h e n i t i s r e a s o n a b l e . 

E n g l e s t e a d s a i d t h a t i n O c t o b e r 2004, t h r e e months a f t e r 

B l a c k m o n ' s f i r s t s u r g e r y and h o s p i t a l i z a t i o n , an o u t s i d e a u d i t 

was c o n d u c t e d on a l l USAH's c h a r g e s l i s t e d on t h e Charge 

M a s t e r . None o f t h e c h a r g e s b i l l e d t o B l a c k m o n were r e d u c e d 

as a r e s u l t o f t h a t a u d i t . I n f a c t , f o u r c h a r g e s were 

i n c r e a s e d . E n g l e s t e a d t e s t i f i e d t h a t J o a n P l a t t , a n u r s e 

a u d i t o r who w o r k s f o r USAH, r e v i e w e d B l a c k m o n ' s a c c o u n t and 

d e t e r m i n e d t h a t e v e r y c h a r g e was c o n f i r m e d by a t r e a t i n g 

4 



2080322 

p h y s i c i a n ' s o r d e r . 2 As a r e s u l t o f P l a t t ' s a u d i t , h owever, 

USAH r e d u c e d B l a c k m o n ' s c h a r g e s by more t h a n $1,000. 

E n g l e s t e a d v e r i f i e d t h a t t h e c o s t t o t h e h o s p i t a l f o r a 

r o d t h a t was i m p l a n t e d i n B l a c k m o n ' s arm was $2,085 and t h a t 

USAH c h a r g e d B l a c k m o n $5,200 f o r t h e r o d . She a l s o 

a c k n o w l e d g e d t h a t USAH, a n o t - f o r - p r o f i t h o s p i t a l , has a 

c h a r g e markup o f 221%, m e aning t h a t i t c h a r g e s p a t i e n t s more 

t h a n d o u b l e t h e c o s t i t p a y s f o r i t e m s . E n g l e s t e a d s a i d t h a t 

she g i v e s u n i n s u r e d p a t i e n t s a d i s c o u n t as a m a t t e r o f c o u r s e 

b e c a u s e , she s a i d , t o do so i s r e a s o n a b l e , f a i r , and 

c u s t o m a r y . She a l s o t e s t i f i e d t h a t she had o f f e r e d B l a c k m o n 

a 3 0 % d i s c o u n t on t h e c h a r g e s , " b e c a u s e t h a t ' s t h e same 

d i s c o u n t t h e S t a t e o f A l a b a m a g e t s f o r w o r k e r ' s comp." 

E n g l e s t e a d s a i d t h a t B l a c k m o n ' s a t t o r n e y had t u r n e d down t h a t 

o f f e r . 

D o n a l d C h i n g , t h e d i r e c t o r o f USAH's f i n a n c i a l s y s t e m s , 

t e s t i f i e d t h a t , b a s e d upon h i s e x p e r i e n c e , t h e c h a r g e s l i s t e d 

on t h e C harge M a s t e r were r e a s o n a b l e . He c o u l d n o t i d e n t i f y 

t h e c h a r g e amount f o r i n d i v i d u a l i t e m s , b u t , he s a i d , he 

t h o u g h t " t h e s y s t e m " t h a t d e v e l o p e d t h e c h a r g e s by a p p l y i n g " a 

2The p a r t i e s s t i p u l a t e d t h a t E n g l e s t e a d c o u l d t e s t i f y t o 
the r e s u l t s of the a u d i t t h a t P l a t t had performed. 
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f a c t o r t o t h e c o s t o f t h e h o s p i t a l ' s o p e r a t i o n s " was 

r e a s o n a b l e . He s a i d t h a t t h e s y s t e m " p r o d u c e s r e a s o n a b l e 

c h a r g e s e v e r y t i m e . " G i v e n t h e e x a m p l e s o f a $1 b a n d - a i d t h a t 

had been marked up 1,000% and a 1 0 - c e n t Ambien s l e e p i n g p i l l 

f o r w h i c h USAH c h a r g e d $9, C h i n g s a i d he b e l i e v e d t h a t t h o s e 

c h a r g e s were r e a s o n a b l e . 

A l l p a t i e n t s a r e c h a r g e d t h e same amount f o r t h e same 

s e r v i c e s . However, C h i n g s a i d , a p p r o x i m a t e l y 9 0 % o f USAH's 

" l a r g e p a y o r s " - - M e d i c a r e and M e d i c a i d , p r i v a t e i n s u r a n c e 

c o m p a n i e s s u c h as B l u e C r o s s / B l u e S h i e l d and A e t n a , and 

managed-care p l a n s s u c h as U n i t e d H e a l t h C a r e - - a r e n o t 

r e q u i r e d t o pay t h e f u l l amount o f t h e c h a r g e s . C h i n g a l s o 

t e s t i f i e d t h a t i f an u n i n s u r e d p a t i e n t was w i l l i n g t o pay h i s 

o r h e r b i l l , t h a t p a t i e n t was g e n e r a l l y g i v e n a d i s c o u n t . 

As t o how USAH's c h a r g e s compared t o t h o s e o f o t h e r 

h o s p i t a l s , C h i n g s a i d t h a t USAH's " c o s t - t o - c h a r g e " r a t i o was 

227%; he s t a t e d t h a t t h e a v e r a g e r a t i o f o r Alabama h o s p i t a l s 

i s more t h a n 300% and t h a t t h e n a t i o n a l a v e r a g e i s 245%. 

C h i n g s a i d t h a t USAH's c h a r g e s a r e l e s s t h a n t h o s e o f o t h e r 

h o s p i t a l s i n M o b i l e C o u n t y . 
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A f t e r t h e h e a r i n g , t h e t r i a l c o u r t d e t e r m i n e d t h a t 

$32,274 was a r e a s o n a b l e f e e f o r t h e m e d i c a l s e r v i c e s USAH had 

p r o v i d e d t o B l a c k m o n , and i t o r d e r e d t h a t amount t o be p a i d t o 

USAH ou t o f t h e f u n d s b e i n g h e l d by t h e c i r c u i t c l e r k . USAH 

a p p e a l e d , c o n t e n d i n g t h a t t h e r e was no f a c t u a l o r l e g a l b a s i s 

t o s u p p o r t t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t $32,274 

c o n s t i t u t e d r e a s o n a b l e c h a r g e s i n t h i s c a s e . 

The h o s p i t a l - l i e n s t a t u t e r e a d s as f o l l o w s : 

"Any p e r s o n , f i r m , h o s p i t a l a u t h o r i t y o r 
c o r p o r a t i o n o p e r a t i n g a h o s p i t a l i n t h i s s t a t e s h a l l 
have a l i e n f o r a l l r e a s o n a b l e c h a r g e s f o r h o s p i t a l 
c a r e , t r e a t m e n t and m a i n t e n a n c e o f an i n j u r e d p e r s o n 
who e n t e r e d s u c h h o s p i t a l w i t h i n one week a f t e r 
r e c e i v i n g s u c h i n j u r i e s , upon any and a l l a c t i o n s , 
c l a i m s , c o u n t e r c l a i m s and demands a c c r u i n g t o t h e 
p e r s o n t o whom s u c h c a r e , t r e a t m e n t o r m a i n t e n a n c e 
was f u r n i s h e d , o r a c c r u i n g t o t h e l e g a l 
r e p r e s e n t a t i v e s o f s u c h p e r s o n , and upon a l l 
j u d g m e n t s , s e t t l e m e n t s and s e t t l e m e n t a g r e e m e n t s 
e n t e r e d i n t o by v i r t u e t h e r e o f on a c c o u n t o f 
i n j u r i e s g i v i n g r i s e t o s u c h a c t i o n s , c l a i m s , 
c o u n t e r c l a i m s , demands, j u d g m e n t s , s e t t l e m e n t s o r 
s e t t l e m e n t a g r e e m e n t s and w h i c h n e c e s s i t a t e d s u c h 
h o s p i t a l c a r e , s u b j e c t , however, t o any a t t o r n e y ' s 

l i e n . " 

§ 35-11-370 ( e m p h a s i s a d d e d ) . A t t h e h e a r i n g , B l a c k m o n 

c o n c e d e d t h a t t h e l i e n had been p r o p e r l y f i l e d ; she c h a l l e n g e s 

o n l y t h e r e a s o n a b l e n e s s o f USAH's c h a r g e s . 
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Whether § 35-11-370 e n t i t l e s USAH t o c o l l e c t a l l t h e 

u n p a i d c h a r g e s f o r w h i c h i t has b i l l e d B l a c k m o n "may p r o p e r l y 

be deemed a 'mixed q u e s t i o n ' o f l a w and f a c t . " R o b e r t s v. 

U n i v e r s i t y o f Alabama Hosp., [Ms. 2070256, A p r i l 18, 2008] 

So. 3d , ( A l a . C i v . App. 2 0 0 8 ) . 

" A p p e l l a t e c o u r t s p r o p e r l y a p p l y a p r e s u m p t i o n o f 
c o r r e c t n e s s t o f a c t u a l d e t e r m i n a t i o n s o f t r i a l 
c o u r t s , even i n t h e c o n t e x t o f m i x e d q u e s t i o n s o f 
l a w and f a c t (see P a t e [v. R a s c o ] , 656 So. 2d [855] 
a t 857 [ ( A l a . C i v . App. 1 9 9 5 ) ] ) , a l t h o u g h 
d e t e r m i n a t i o n s on q u e s t i o n s o f l a w a r e p r o p e r l y 
g i v e n no s u c h p r e s u m p t i o n . See Alabama Farm B u r e a u  
Mut. Cas. I n s . Co. v. C a i n , 387 So. 2d 195, 197 
( A l a . 1980) ( i n o r d e r t o r e v e r s e judgment on i s s u e 
i n v o l v i n g m i x e d q u e s t i o n o f l a w and f a c t , r e v i e w i n g 
c o u r t need o n l y c o n c l u d e ' t h a t [ i t ] d i f f e r [ s ] w i t h 
t h e t r i a l c o u r t , n o t on t h e f a c t s , b u t on i t s 
a p p l i c a t i o n o f t h e l a w t o t h o s e f a c t s ' ) . " 

R o b e r t s , So. 3d a t . 

The f a c t s i n R o b e r t s a r e s i m i l a r t o t h o s e o f t h e i n s t a n t 

c a s e . James and V i r g i n i a R o b e r t s were i n a m o t o r - v e h i c l e 

a c c i d e n t i n w h i c h t h e d r i v e r o f a s e c o n d v e h i c l e a p p a r e n t l y 

was a t f a u l t . The R o b e r t s e s were i m m e d i a t e l y t r a n s p o r t e d t o 

t h e U n i v e r s i t y o f A l a bama H o s p i t a l f o r t r e a t m e n t . To c o v e r 

t h e u n p a i d c h a r g e s f o r s e r v i c e s p r o v i d e d t o t h e R o b e r t s e s , t h e 

h o s p i t a l p l a c e d a l i e n on any money t h e R o b e r t s e s m i g h t 
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r e c o v e r f r o m t h e t o r t f e a s o r who had c a u s e d t h e a c c i d e n t . I d . 

a t . 

A t i s s u e i n R o b e r t s was what c o n s t i t u t e d " r e a s o n a b l e 

c h a r g e s " f o r t h e c a r e t h e h o s p i t a l had p r o v i d e d . The h o s p i t a l 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t had b i l l e d t h e R o b e r t s e s 

o n l y f o r s e r v i c e s t h a t were m e d i c a l l y n e c e s s a r y and t h a t t h e 

c h a r g e s f o r t h o s e s e r v i c e s had been t h e c h a r g e s s e t f o r t h on 

t h e h o s p i t a l ' s C harge M a s t e r . C i t i n g p r i o r c a s e l a w , t h i s 

c o u r t h e l d t h a t 

" e v i d e n c e f r o m h o s p i t a l p e r s o n n e l c o n c e r n i n g t h e 
r e a s o n a b l e n e s s o f t r e a t m e n t r e n d e r e d and c h a r g e s 
b i l l e d t o p a t i e n t s i s c o m p e t e n t t o d e m o n s t r a t e 
' r e a s o n a b l e c h a r g e s ' t o w h i c h a h o s p i t a l l i e n , u n d e r 
§ 35-11-370, w i l l e x t e n d . See J o h n s o n v. H e a l t h  
C a r e A u t h . o f H u n t s v i l l e , 660 So. 2d 1017, 1018-19 
( A l a . C i v . App. 1995) ( a f f i r m i n g summary judgment 
f o r h o s p i t a l o p e r a t o r on c l a i m t h a t c h a r g e s i n c l u d e d 
i n h o s p i t a l l i e n were u n r e a s o n a b l e b a s e d upon 
u n r e b u t t e d a f f i d a v i t s o f h o s p i t a l ' s n u r s e manager 
and b u d g e t c o o r d i n a t o r c o n c e r n i n g r e a s o n a b l e n e s s o f 
c h a r g e s ) ; see a l s o Ex p a r t e U n i v e r s i t y o f S o u t h  
A l a b a m a , 737 So. 2d 1049, 1053 ( A l a . 1999) 
( u n r e b u t t e d t e s t i m o n y o f a c t i n g d i r e c t o r o f 
h o s p i t a l ' s b u s i n e s s s e r v i c e s t h a t h o s p i t a l ' s c h a r g e s 
f o r s e r v i c e s r e n d e r e d t o i n j u r e d p a r t y were 
r e a s o n a b l e was e v i d e n c e t h a t s u p p o r t e d h o s p i t a l ' s 
e n t i t l e m e n t t o j u d g m e n t as a m a t t e r o f l a w on 
q u a n t u m - m e r u i t c l a i m ) . Thus, t h e h o s p i t a l made a 
p r i m a f a c i e s h o w i n g o f e n t i t l e m e n t t o h o s p i t a l l i e n s 
i n t h e amounts d e t e r m i n e d by t h e t r i a l c o u r t . " 

R o b e r t s , So. 3d a t . 
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To r e b u t t h e h o s p i t a l ' s a s s e r t i o n t h a t i t s c h a r g e s were 

r e a s o n a b l e , t h e R o b e r t s e s e l i c i t e d t e s t i m o n y t h a t t h e h o s p i t a l 

a c c e p t e d l e s s t h a n t h e f u l l amount c h a r g e d t o p a t i e n t s who 

were i n s u r e d by c o m m e r c i a l h e a l t h - i n s u r a n c e c a r r i e r s s u c h as 

B l u e C r o s s / B l u e S h i e l d and government p a y o r s s u c h as M e d i c a r e 

and M e d i c a i d . The t r i a l c o u r t , however, "deemed s u c h e v i d e n c e 

t o be o f no p r o b a t i v e v a l u e c o n c e r n i n g t h e u l t i m a t e q u e s t i o n 

o f t h e ' r e a s o n a b l e c h a r g e s ' a s s e s s e d a g a i n s t t h e R o b e r t s e s . " 

I d . a t . T h i s c o u r t a f f i r m e d t h e t r i a l c o u r t ' s d e c i s i o n t o 

p r e c l u d e c o n s i d e r a t i o n o f t h e amounts t h i r d - p a r t y p a y o r s c o u l d 

pay h o s p i t a l s t o s a t i s f y t h e i r i n s u r e d s ' b i l l s . We e x p l a i n e d 

t h a t h o l d i n g as f o l l o w s : 

"The t r i a l c o u r t ' s d e c i s i o n n o t t o deem 
p e r s u a s i v e e v i d e n c e o f sums p a i d t o t h e h o s p i t a l 
u n d e r d i f f e r e n t f i n a n c i n g schemes does n o t amount t o 
r e v e r s i b l e e r r o r . As t h e [ h o s p i t a l ' s f i n a n c i a l ] 
d i r e c t o r e x p l a i n e d i n h i s t e s t i m o n y , t h e h o s p i t a l ' s 
a c c e p t a n c e o f l o w e r payments f r o m B l u e C r o s s and 
B l u e S h i e l d , M e d i c a r e , and M e d i c a i d p a t i e n t s stemmed 
f r o m l e g a l and c o n t r a c t u a l r e q u i r e m e n t s t h a t a p p l i e d 
s o l e l y t o t h o s e c l a s s e s o f p a t i e n t s . ... 

"Our c o n c l u s i o n t h a t t h e t r i a l c o u r t c o u l d 
p r o p e r l y d i s r e g a r d e v i d e n c e o f t h e h o s p i t a l ' s 
p r a c t i c e o f a c c e p t i n g l e s s t h a n f u l l r e i m b u r s e m e n t 
f r o m t h i r d - p a r t y p a y o r s i n o t h e r c o n t e x t s i s 
c o n s i s t e n t w i t h d e c i s i o n s i n o t h e r s t a t e s . F o r 
e x a m p l e , i n P a r n e l l v. Madonna R e h a b i l i t a t i o n  
H o s p i t a l , I n c . , 258 Neb. 125, 602 N.W.2d 461 ( 1 9 9 9 ) , 
t h e N e b r a s k a Supreme C o u r t r e j e c t e d as i n c o n s i s t e n t 
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w i t h t h a t s t a t e ' s h o s p i t a l - l i e n s t a t u t e s an argument 
s i m i l a r t o t h a t made by t h e R o b e r t s e s , i . e . , t h a t 
t h e ' u s u a l and c u s t o m a r y c h a r g e s ' o f t h e h o s p i t a l 
t r e a t i n g a p a t i e n t i n j u r e d by a t o r t f e a s o r s h o u l d be 
l e s s t h a n t h e b i l l e d c h a r g e s : 

" ' P a r n e l l c o n t e n d s t h a t b e c a u s e 
Madonna o f t e n r e c e i v e s l e s s t h a n t h e f u l l 
amount o f i t s b i l l i n g s f o r s e r v i c e s 
p r o v i d e d t o p a t i e n t s c o v e r e d by m e d i c a i d , 
m e d i c a r e , and w o r k e r s ' c o m p e n s a t i o n , t h e 
" u s u a l and c u s t o m a r y c h a r g e s " o f t h e 
h o s p i t a l a r e l e s s t h a n t h e amount t h a t i t 
b i l l s t o p a t i e n t s . 

" ' I n t h e a b s e n c e o f a n y t h i n g t o t h e 
c o n t r a r y , s t a t u t o r y l a n g u a g e i s t o be g i v e n 
i t s p l a i n and o r d i n a r y m e a n i n g ; an 
a p p e l l a t e c o u r t w i l l n o t r e s o r t t o 
i n t e r p r e t a t i o n t o a s c e r t a i n t h e meaning o f 
s t a t u t o r y words w h i c h a r e p l a i n , d i r e c t , 
and u n a mbiguous. S e c t i o n 5 2 - 4 0 1 [ , Neb. 
Rev. S t a t . , ] p l a i n l y s t a t e s t h a t a l i e n 
a t t a c h e s t o " t h e u s u a l and c u s t o m a r y 
c h a r g e s " o f t h e s e r v i c e p r o v i d e r . ( Emphasis 
s u p p l i e d [ i n P a r n e l l ] . ) However, P a r n e l l ' s 
i n t e r p r e t a t i o n w o u l d r e q u i r e t h a t t h e 
amounts a c t u a l l y c o l l e c t e d by a s e r v i c e 
p r o v i d e r be c o n s i d e r e d i n s t e a d o f t h e 
amount c h a r g e d . Such an i n t e r p r e t a t i o n i s 
c o n t r a r y t o t h e p l a i n l a n g u a g e o f t h e 
s t a t u t e . ' 

" P a r n e l l , 258 Neb. a t 12 9-30, 602 N.W.2d a t 464 
( c i t a t i o n s o m i t t e d ) ; see a l s o P a r n e l l v. Good  
S a m a r i t a n H e a l t h S y s . , I n c . , 260 Neb. 877, 880, 620 
N.W.2d 354, 357 (2000) ( d e c l i n i n g t o r e c o n s i d e r t h a t 
p r i n c i p l e o f l a w ) . To l i k e e f f e c t i s H i l l s b o r o u g h  
C o u n t y H o s p i t a l A u t h o r i t y v. F e r n a n d e z , 664 So. 2d 
1071 ( F l a . D i s t . C t . App. 1 9 9 5 ) , i n w h i c h a F l o r i d a 
a p p e l l a t e c o u r t h e l d t h a t e v i d e n c e o f d i s c o u n t s 
e x t e n d e d by a h o s p i t a l t o p a t i e n t s e n r o l l e d i n 
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h e a l t h - m a i n t e n a n c e o r g a n i z a t i o n s a n d 
p r e f e r r e d - p r o v i d e r o r g a n i z a t i o n s and t o p a t i e n t s 
e l i g i b l e f o r M e d i c a r e , M e d i c a i d , and w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s d i d n o t s u f f i c i e n t l y s u p p o r t 
a judgment r e d u c i n g a h o s p i t a l l i e n e x t e n d i n g t o 
' a l l r e a s o n a b l e c h a r g e s ' by 38 p e r c e n t . 

"We n o t e t h a t o t h e r c o u r t s have h e l d i m p r o p e r 
c e r t a i n h o s p i t a l s ' p r a c t i c e s o f ' b a l a n c e b i l l i n g ' 
p a t i e n t s e n r o l l e d i n h e a l t h - m a i n t e n a n c e o r 
p r e f e r r e d - p r o v i d e r o r g a n i z a t i o n s o r r e c e i v i n g 
m e d i c a l b e n e f i t s p u r s u a n t t o a g o v e r n m e n t a l 
e n t i t l e m e n t so t h a t t h e h o s p i t a l s m i g h t r e c o v e r t h e 
d i f f e r e n c e b e t ween t h e l o w e r c o n t r a c t o r l e g a l r a t e 
o f r e i m b u r s e m e n t and t h o s e h o s p i t a l s ' u s u a l c h a r g e s . 
See, e.g., P a r n e l l v. A d v e n t i s t H e a l t h S y s . / W e s t, 35 
C a l . 4 t h 595, 609, 109 P.3d 69, 79, 26 C a l . R p t r . 3d 
569, 581 ( 2 0 0 5 ) . However, we a r e aware o f no 
r e p o r t e d c a s e , and t h e R o b e r t s e s have c i t e d none, 
w h i c h a p a t i e n t o u t s i d e s u c h o r g a n i z a t i o n a l 
g o v e r n m e n t a l c o v e r a g e s has been a l l o w e d t o t a k e 
a d v a n t a g e o f s u c h p r e f e r r e d r a t e s o f r e i m b u r s e m e n t 
i n o r d e r t o r e t a i n a g r e a t e r s h a r e o f a t o r t 
r e c o v e r y a t t h e e x p e n s e o f a t r e a t i n g h o s p i t a l . " 

i n 
o r 

R o b e r t s , So. 3d a t . 

I n t h i s c a s e , t h e r e c o r d p r o v i d e s no o t h e r b a s i s f o r t h e 

t r i a l c o u r t ' s d e t e r m i n a t i o n o f what c o n s t i t u t e d a r e a s o n a b l e 

t o t a l c h a r g e e x c e p t f o r t h e p r e f e r r e d r a t e s o f r e i m b u r s e m e n t 

e n j o y e d by g o v e r n m e n t a l g r o u p s s u c h as M e d i c a i d and M e d i c a r e 

and by l a r g e p r e f e r r e d - p r o v i d e r p a y o r s s u c h as B l u e C r o s s / B l u e 

S h i e l d . As s t a t e d by t h e R o b e r t s c o u r t , we a r e aware o f no 

r e p o r t e d c a s e s i n Alabama i n w h i c h a p a t i e n t n o t c o v e r e d by 
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i n s u r a n c e has been a l l o w e d t o use t h o s e p r e f e r r e d r a t e s as 

p r o o f t h a t t h e c h a r g e s b i l l e d t o them were u n r e a s o n a b l e . 

I n H i l l s b o r o u g h C o u n t y ( F l o r i d a ) H o s p i t a l A u t h o r i t y v.  

F e r n a n d e z , 664 So. 2d 1071 ( F l a . D i s t . C t . App. 1 9 9 5 ) , Tampa 

G e n e r a l H o s p i t a l a r g u e d t h a t t h e t r i a l c o u r t had e r r e d i n 

f i n d i n g t h e c h a r g e s i t had b i l l e d t o a p r i v a t e - p a y p a t i e n t 

were u n r e a s o n a b l e and i n r e d u c i n g i t s l i e n by 38%. A t t r i a l , 

t h e p a t i e n t had a r g u e d t h a t t h e c h a r g e s t h e h o s p i t a l had 

l e v i e d a g a i n s t h e r were u n r e a s o n a b l e b e c a u s e managed-care 

p a y o r s r e c e i v e d d i s c o u n t s f o r t h e p l a n p a r t i c i p a n t . I d . a t 

1071-72. The F l o r i d a a p p e l l a t e c o u r t a g r e e d w i t h t h e h o s p i t a l 

and h e l d , w i t h o u t d i s c u s s i o n , t h a t e v i d e n c e o f c o n t r a c t u a l 

d i s c o u n t s e n j o y e d by managed-care p a y o r s , s t a n d i n g a l o n e , was 

i n s u f f i c i e n t t o p r o v e t h a t t h e h o s p i t a l ' s c h a r g e s were 

u n r e a s o n a b l e . 

I n Ex p a r t e U n i v e r s i t y o f S o u t h A l a b a m a , 737 So. 2d 1049, 

1053 ( A l a . 1 9 9 9 ) , o u r supreme c o u r t h e l d t h a t u n r e b u t t e d 

t e s t i m o n y f r o m t h e h o s p i t a l ' s a c t i n g d i r e c t o r o f b u s i n e s s 

s e r v i c e s t h a t t h e h o s p i t a l ' s c h a r g e s f o r s e r v i c e s r e n d e r e d t o 

t h e p a t i e n t were r e a s o n a b l e was s u f f i c i e n t t o s u s t a i n a 

summary judgment i n f a v o r o f t h e h o s p i t a l on t h e i s s u e o f t h e 
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r e a s o n a b l e n e s s o f t h o s e c h a r g e s . L i k e w i s e , i n J o i n e r v.  

M e d i c a l C e n t e r E a s t , I n c . , 709 So. 2d 1209, 1221-22 ( A l a . 

1 9 9 8 ) , o u r supreme c o u r t d e t e r m i n e d t h a t t h e h o s p i t a l had made 

a p r i m a f a c i e s h o w i n g t h a t i t s c h a r g e s were r e a s o n a b l e when 

t h e d i r e c t o r o f p a t i e n t a c c o u n t s t e s t i f i e d t h a t t h e c l a i m e d 

c h a r g e s were r e a s o n a b l e . B e c a u s e t h e p a t i e n t p r e s e n t e d no 

e v i d e n c e t o r e b u t t h a t p r i m a f a c i e s h o w i n g , o u r supreme c o u r t 

a f f i r m e d t h e summary judgment d i s b u r s i n g t o t h e h o s p i t a l t h e 

amount o f t h e c h a r g e s a s s e s s e d . 

I n t h i s c a s e , USAH p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t t h e 

l i e n a g a i n s t B l a c k m o n was b a s e d upon c h a r g e s l i s t e d i n USAH's 

Cha r g e M a s t e r and t h a t t h o s e c h a r g e s had been a u d i t e d and were 

r e a s o n a b l e . USAH a l s o o f f e r e d e v i d e n c e i n d i c a t i n g t h a t i t s 

c o s t - t o - c h a r g e r a t i o was i n l i n e w i t h - - i f n o t l o w e r t h a n - - t h e 

c o s t - t o - c h a r g e r a t i o o f o t h e r h o s p i t a l s i n i t s a r e a . I n 

a d d i t i o n t o s h o w i n g t h e d i s c o u n t s p r o v i d e d t o p a t i e n t s whose 

c h a r g e s were p a i d by i n s u r a n c e o r M e d i c a i d o r M e d i c a r e , 

B l a c k m o n p r e s e n t e d e v i d e n c e o f a s u b s t a n t i a l markup on some o f 

t h e i t e m s f o r w h i c h she was c h a r g e d ; however, t h e r e was no 

e v i d e n c e t e n d i n g t o i n d i c a t e t h a t USAH's markups were 

u n r e a s o n a b l e . 
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B e c a u s e B l a c k m o n p r e s e n t e d no e v i d e n c e t o r e b u t USAH's 

s h o w i n g t h a t i t s c h a r g e s were r e a s o n a b l e , t h e t r i a l c o u r t had 

no b a s i s upon w h i c h t o r e d u c e t h e c h a r g e s made t h e b a s i s o f 

USAH's l i e n a g a i n s t B l a c k m o n . A c c o r d i n g l y , t h e judgment 

s e t t i n g t h e h o s p i t a l ' s r e a s o n a b l e c h a r g e s a t $32,274, 

a p p r o x i m a t e l y 62% o f t h e amount o f USAH's l i e n a g a i n s t 

B l a c k m o n , i s r e v e r s e d , and t h e c a u s e i s remanded f o r t h e t r i a l 

c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , Thomas, and Moore, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s s p e c i a l l y . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

Because I am c o n s t r a i n e d by the h o l d i n g s o f the supreme 

c o u r t i n Ex p a r t e U n i v e r s i t y of South Alabama, 737 So. 2d 1049 

( A l a . 1999), and J o i n e r v. M e d i c a l C e nter E a s t , I n c . , 709 So. 

2d 1209 ( A l a . 1998), I concur. 
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