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General E l e c t r i c Company 

v. 

Mary Ann Baggett, as surviving dependent spouse of Charles 
Baggett 

Appeal from Morgan C i r c u i t Court 
(CV-03-764) 

BRYAN, Judge. 

G e n e r a l E l e c t r i c Company appeals from a judgment awarding 

workers' compensation b e n e f i t s t o Mary Ann Bag g e t t , as the 

s u r v i v i n g dependent spouse of C h a r l e s B a g g e t t . We a f f i r m . 
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I n August 2003, Mr. Baggett sued h i s employer, G e n e r a l 

E l e c t r i c , s e e k i n g workers' compensation b e n e f i t s f o r i n j u r i e s 

t o h i s l e f t a n k l e and l e f t knee s u f f e r e d i n A p r i l 2001. 

F o l l o w i n g a t r i a l , the t r i a l c o u r t e n t e r e d an amended judgment 

d e t e r m i n i n g t h a t Mr. Baggett was permanently and t o t a l l y 

d i s a b l e d as a r e s u l t of h i s w o r k - r e l a t e d l e f t - l e g i n j u r y . 

G e n e r a l E l e c t r i c a p pealed the judgment t o t h i s c o u r t . 

See G e n e r a l E l e c . Co. v. B a g g e t t , 1 So. 3d 1015 ( A l a . C i v . 

App. 2 007) ("General E l e c t r i c " ) . On A p r i l 24, 2007, w h i l e the 

a p p e a l was pending, Mr. Baggett d i e d . I t i s u n d i s p u t e d t h a t 

Mr. B a g g e t t ' s w o r k - r e l a t e d i n j u r y d i d not p r o x i m a t e l y cause 

h i s death. 

I n the i n i t i a l a p p e a l , G e n e r a l E l e c t r i c argued, among 

o t h e r t h i n g s , t h a t the t r i a l c o u r t had e r r e d by t r e a t i n g Mr. 

B a g g e t t ' s l e f t - l e g i n j u r y as an i n j u r y t o the body as a whole, 

r a t h e r than as an i n j u r y t o a s c h e d u l e d member under § 25-5-

5 7 ( a ) ( 3 ) , A l a . Code 1975. I d ^ a t 1017. T h i s c o u r t agreed, 

c o n c l u d i n g t h a t the t r i a l c o u r t had e r r e d i n awarding 

compensation f o r Mr. B a g g e t t ' s i n j u r y o u t s i d e the compensation 

sc h e d u l e e s t a b l i s h e d i n § 2 5 - 5 - 5 7 ( a ) ( 3 ) . A c c o r d i n g l y , on May 

11, 2007, we r e v e r s e d the t r i a l c o u r t ' s judgment and remanded 
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the case. I d . a t 1020. 

F o l l o w i n g the r e l e a s e of t h i s c o u r t ' s o p i n i o n i n G e n e r a l 

E l e c t r i c , Mrs. Baggett was s u b s t i t u t e d as a p a r t y i n p l a c e of 

Mr. B a g g e t t . On remand t o the t r i a l c o u r t , Mrs. Baggett 

argued t h a t she i s e n t i t l e d t o compensation b e n e f i t s p u r s u a n t 

t o § 2 5 - 5 - 5 7 ( a ) ( 5 ) , A l a . Code 1975, which p e r m i t s a deceased 

employee's s u r v i v i n g spouse or dependent c h i l d r e n t o r e c o v e r 

b e n e f i t s due the employee under c e r t a i n c o n d i t i o n s . G e n e r a l 

E l e c t r i c , however, argued t h a t Mrs. Baggett i s not e n t i t l e d t o 

compensation b e n e f i t s under § 2 5 - 5 - 5 7 ( a ) ( 5 ) . On November 26, 

2008, the t r i a l c o u r t , r e l y i n g on i t s f i n d i n g s of f a c t made i n 

i t s p r e v i o u s judgment of December 2005, e n t e r e d a judgment 

d e t e r m i n i n g t h a t Mr. Baggett had s u s t a i n e d the t o t a l l o s s o f 

the use of h i s l e f t l e g , a s c h e d u l e d i n j u r y under § 25-5-

5 7 ( a ) ( 3 ) , A l a . Code 1975. T h e r e f o r e , the t r i a l c o u r t awarded 

b e n e f i t s t o Mrs. Baggett f o r t h a t i n j u r y f o r the p e r i o d 

between May 15, 2004, and A p r i l 24, 2007, the date o f Mr. 

B a g g e t t ' s death. The t r i a l c o u r t a l s o awarded Mrs. B a g g e t t 

u n p a i d t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s t h a t had a c c r u e d t o 

Mr. B a g g e t t . G e n e r a l E l e c t r i c appealed. 

S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s the s t a n d a r d 
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of r e v i e w i n workers' compensation c a s e s : 

"(1) In r e v i e w i n g the s t a n d a r d o f p r o o f s e t 
f o r t h h e r e i n and o t h e r l e g a l i s s u e s , r e v i e w by the 
C ourt of C i v i l A p p e a ls s h a l l be w i t h o u t a 
p resumption of c o r r e c t n e s s . 

"(2) In r e v i e w i n g pure f i n d i n g s of f a c t , the 
f i n d i n g o f the c i r c u i t c o u r t s h a l l not be r e v e r s e d 
i f t h a t f i n d i n g i s s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . " 

S u b s t a n t i a l e v i d e n c e i s "'evidence of such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e o f i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e o f the f a c t sought 

t o be p r o v e d . ' " Ex p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 

262, 268 ( A l a . 1996) ( q u o t i n g West v. Founders L i f e Assurance  

Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). 

On a p p e a l , G e n e r a l E l e c t r i c argues t h a t the t r i a l c o u r t 

e r r e d i n awarding Mrs. Baggett compensation b e n e f i t s p u r s u a n t 

t o § 2 5 - 5 - 5 7 ( a ) ( 5 ) , A l a . Code 1975. G e n e r a l E l e c t r i c bases 

i t s argument on i t s i n t e r p r e t a t i o n of the use o f the phrase 

" a s c e r t a i n e d by the c o u r t " i n t h a t s e c t i o n . S e c t i o n 25-5-

5 7 ( a)(5) p r o v i d e s , i n p e r t i n e n t p a r t : 

" I f an employee who s u s t a i n s a permanent p a r t i a l or 
permanent t o t a l d i s a b i l i t y , the degree of which has  
been agreed upon by the p a r t i e s or has been  
a s c e r t a i n e d by the c o u r t , and death r e s u l t s not 
p r o x i m a t e l y t h e r e f r o m , the employee's s u r v i v i n g 
spouse or dependent c h i l d r e n or b o t h s h a l l be 
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e n t i t l e d t o the b a l a n c e o f the payments which would 
have been due and p a y a b l e t o the worker, whether or 
not the decedent employee was r e c e i v i n g compensation 
f o r permanent t o t a l d i s a b i l i t y , not e x c e e d i n g , 
however, the amount t h a t would have been due the 
s u r v i v i n g spouse or dependent c h i l d r e n or b o t h i f 
death had r e s u l t e d p r o x i m a t e l y from an i n j u r y on 
account o f which compensation i s b e i n g p a i d t o an 
employee." 

(Emphasis added.) I t i s u n d i s p u t e d t h a t the p a r t i e s have 

never agreed upon the degree o f Mr. B a g g e t t ' s d i s a b i l i t y . 

R e g a r d i n g whether the degree of d i s a b i l i t y was a s c e r t a i n e d by 

the t r i a l c o u r t , G e n e r a l E l e c t r i c argues t h a t , when t h i s c o u r t 

r e v e r s e d the t r i a l c o u r t ' s December 2005 judgment and remanded 

the case i n G e n e r a l E l e c t r i c , the degree of Mr. B a g g e t t ' s 

d i s a b i l i t y ceased t o have been " a s c e r t a i n e d " by the t r i a l 

c o u r t a t t h a t p o i n t . T h e r e f o r e , G e n e r a l E l e c t r i c argues, Mrs. 

Baggett i s not e n t i t l e d t o compensation b e n e f i t s under § 25-5-

5 7 ( a ) ( 5 ) . 

Under § 2 5 - 5 - 5 7 ( a ) ( 5 ) , 

"[w]hen the amount of d i s a b i l i t y b e n e f i t s due the 
worker has been e s t a b l i s h e d , i f the worker then d i e s 
from a cause u n r e l a t e d t o the w o r k - r e l a t e d i n j u r y , 
h i s spouse and dependents are e n t i t l e d t o the 
b e n e f i t s t h a t would have been due t o the worker. 
' E s s e n t i a l l y , the spouse s t e p s i n t o the shoes o f the 
worker, t o c o n t i n u e r e c e i v i n g the b e n e f i t s owed.'" 

Drummond Co. v. L o l l e y , 786 So. 2d 509, 512 ( A l a . C i v . App. 
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2000) ( q u o t i n g Chatham S t e e l Corp. v. Shadinger, 768 So. 2d 

969 ( A l a . C i v . App. 1999), r e v e r s e d on o t h e r grounds, Ex p a r t e  

S t a t e Dep't of Indus. R e l a t i o n s , 848 So. 2d 251 ( A l a . 2002)). 

I f an employee d i e s from causes u n r e l a t e d t o the work-

r e l a t e d i n j u r y b e f o r e a judgment i s e n t e r e d d e t e r m i n i n g the 

employee's degree of d i s a b i l i t y , the employee's s u r v i v i n g 

spouse or dependent c h i l d r e n w i l l not be e n t i t l e d t o 

compensation b e n e f i t s under § 2 5 - 5 - 5 7 ( a ) ( 5 ) . Owens v. Ward, 

49 A l a . App. 293, 271 So. 2d 251 ( C i v . App. 1972). In Vann  

E x p r e s s , I n c . v. P h i l l i p s , 539 So. 2d 296 ( A l a . C i v . App. 

1988), t h i s c o u r t c o n s i d e r e d , i n the c o n t e x t of § 25-5-

5 7 ( a ) ( 5 ) , the e f f e c t of an employee's death a f t e r a judgment 

had been e n t e r e d d e t e r m i n i n g the degree of d i s a b i l i t y but 

b e f o r e the c o m p l e t i o n of the a p p e a l p r o c e s s . In Vann  

E x p r e s s , the t r i a l c o u r t e n t e r e d a judgment f i n d i n g the 

employee t o be t o t a l l y and permanently d i s a b l e d as a r e s u l t o f 

an i n j u r y caused by a w o r k - r e l a t e d a c c i d e n t . 539 So. 2d a t 

296-97. F o l l o w i n g the e n t r y of the judgment, the employee 

d i e d from c a n c e r , which was u n r e l a t e d t o the work i n j u r y . The 

employer s u b s e q u e n t l y appealed, a r g u i n g (1) t h a t the t r i a l 

c o u r t had e r r e d by not a d d r e s s i n g the employee's c a n c e r ; (2) 
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t h a t the cancer was an " i n f i r m i t y " as r e f e r r e d t o i n § 25-5¬

58, A l a . Code 1975, and, c o n s e q u e n t l y , t h a t the employee's 

compensation s h o u l d have been r e d u c e d ; and (3) t h a t the 

employee's degree of d i s a b i l i t y had not been " a s c e r t a i n e d by 

the c o u r t " and, c o n s e q u e n t l y , t h a t the employee's s u r v i v i n g 

spouse and dependent c h i l d r e n were not e n t i t l e d t o b e n e f i t s 

under § 25-5-57(a) ( 5 ) . I d . a t 297. R e g a r d i n g the employer's 

argument c o n c e r n i n g § 2 5 - 5 - 5 7 ( a ) ( 5 ) , t h i s c o u r t s t a t e d : 

"[The e m p l o y e r ] m a i n t a i n s t h a t [ t h e p h r a s e ] 'has 
been a s c e r t a i n e d by the c o u r t ' means a f i n a l and 
n o n appealable judgment or a judgment t h a t has 
s u r v i v e d the a p peals p r o c e s s must e x i s t b e f o r e a 
s u r v i v i n g spouse and/or dependent c h i l d r e n may 
r e c o v e r under s e c t i o n 2 5 - 5 - 5 7 ( a ) ( 5 ) . 

"We d i s a g r e e and choose t o r e s o l v e t h i s i s s u e 
f i r s t . In the case of H a r r i s v. K i m e r l i n g Truck &  
P a r t s Co., 504 So. 2d 304 ( A l a . C i v . App. 1986), we 
d i s c u s s e d s e c t i o n 25-5-57(a)(5) and found t h a t i t 
' p r o v i d e s f o r payment t o a spouse or dependent 
c h i l d r e n o n l y i n the event the degree of d i s a b i l i t y 
has been agreed upon or j u d i c i a l l y a s c e r t a i n e d . ' 
However, we have never had o c c a s i o n t o d e f i n e the 
phrase ' j u d i c i a l l y a s c e r t a i n e d . ' 

" I n i n t e r p r e t i n g a p o r t i o n of the w o r k [ e r s ' ] 
compensation s t a t u t e s , we r e c o g n i z e : 

"'The Work[ers'] Compensation A c t s h o u l d be 
g i v e n a l i b e r a l c o n s t r u c t i o n t o a c c o m p l i s h 
i t s b e n e f i c e n t purposes, and a l l r e a s o n a b l e 
doubts must be r e s o l v e d i n f a v o r of the 
employee.' 
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"American Tennis C o u r t s , I n c . v. H i n t o n , 378 So. 2d 
235 ( A l a . C i v . App. 1979) ( c i t a t i o n o m i t t e d ) . 

" R e c o g n i z i n g the a f o r e m e n t i o n e d ' b e n e f i c e n t 
p urposes' o f w o r k [ e r s ' ] compensation laws, we f i n d 
the phrase ' j u d i c i a l l y a s c e r t a i n e d ' t o r e q u i r e t h a t 
a c o u r t o f competent j u r i s d i c t i o n c o n s i d e r the 
ma t t e r and then e n t e r a f i n a l o r d e r s e t t i n g f o r t h 
the e x t e n t of the i n j u r e d employee's d i s a b i l i t y . 

"We f i n d t h a t t h i s p a r t i c u l a r s t a t u t o r y language 
r e f l e c t s l e g i s l a t i v e i n t e n t t o i n s u r e t h a t 
d i s a b i l i t y d e t e r m i n a t i o n s not be made f o l l o w i n g an 
employee's death. We cannot agree w i t h [the 
employer]'s p o s i t i o n t h a t s e c t i o n 25-5-57(a)(5) 
r e q u i r e s t h a t a judgment be e n t e r e d and t h a t s a i d 
judgment be ta k e n t h r o u g h the appeals p r o c e s s b e f o r e 
the d i s a b i l i t y can be c o n s i d e r e d ' j u d i c i a l l y 
a s c e r t a i n e d . ' 

"[The e mployer]'s p o s i t i o n would compromise the 
' b e n e f i c e n t purposes' o f the Work[ers'] Compensation 
A c t . On the o t h e r hand, our i n t e r p r e t a t i o n would be 
more i n keeping w i t h t h i s b a s i c s t a t u t o r y g o a l . 

" I t i s a s e t t l e d r u l e o f s t a t u t o r y c o n s t r u c t i o n 
t h a t when a t t a c h i n g one meaning t o a term as opposed 
t o another we may p r o p e r l y examine the opposing 
outcomes f o r guidance i n s e l e c t i n g the r i g h t 
i n t e r p r e t a t i o n . S t a t e v. Calumet & H e c l a  
C o n s o l i d a t e d Copper Co., 259 A l a . 225, 66 So. 2d 726 
(1953) . 

"Having engaged i n t h i s type of a n a l y s i s , we 
f i n d t h a t our i n t e r p r e t a t i o n o f the term ' j u d i c i a l l y 
a s c e r t a i n e d ' produces the workable and f a i r r e s u l t . 
A c c o r d i n g l y , we f i n d t h a t [the employee's] spouse 
and/or dependent c h i l d r e n are e n t i t l e d t o h i s 
d i s a b i l i t y b e n e f i t s s u b j e c t t o the o t h e r 
r e s t r i c t i o n s of s e c t i o n 2 5 - 5 - 5 7 ( a ) ( 5 ) . " 

Vann E x p r e s s , 539 So. 2d a t 297-98. 
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The c o u r t i n Vann Express then determined t h a t the t r i a l 

c o u r t had not e r r e d i n f a i l i n g t o address the employee's 

cancer i n i t s judgment and by not r e d u c i n g the employee's 

compensation due t o h i s c a n c e r . I d . a t 298. T h e r e f o r e , the 

employee's s u r v i v i n g spouse and dependent c h i l d r e n were 

e n t i t l e d t o the compensation t h a t had been awarded t o the 

employee i n the t r i a l c o u r t ' s judgment. 

Vann Express i n d i c a t e s t h a t , i f a t r i a l c o u r t has e n t e r e d 

a judgment d e t e r m i n i n g the degree of d i s a b i l i t y b e f o r e an 

employee's death, the employee's subsequent death from causes 

u n r e l a t e d t o the d i s a b i l i t y does not p r e c l u d e the employee's 

s u r v i v i n g spouse or dependent c h i l d r e n from r e c o v e r i n g 

b e n e f i t s t h a t would have been due the employee a f t e r an 

a p p e a l . When Mr. Baggett d i e d on A p r i l 24, 2007, the degree 

of h i s d i s a b i l i t y had been determined by the t r i a l c o u r t , 

which had found him t o be permanently and t o t a l l y d i s a b l e d i n 

i t s December 2005 judgment. A c c o r d i n g l y , under § 25-5-

5 7 ( a ) ( 5 ) , Mrs. Baggett "stepped i n t o the shoes" o f Mr. Baggett 

a t t h a t p o i n t and became e n t i t l e d t o r e c e i v e whatever 

compensation Mr. Baggett would have r e c e i v e d , pending the 

a p p e a l . See L o l l e y , 786 So. 2d a t 512; and Vann E x p r e s s , 539 
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So. 2d a t 297-98. On a p p e a l , t h i s c o u r t r e v e r s e d the t r i a l 

c o u r t ' s judgment, c o n c l u d i n g t h a t Mr. Ba g g e t t ' s i n j u r y s h o u l d 

have been t r e a t e d as a s c h e d u l e d i n j u r y and, c o n s e q u e n t l y , 

t h a t the t r i a l c o u r t had e r r e d i n awarding p e r m a n e n t - t o t a l -

d i s a b i l i t y b e n e f i t s . On remand, the t r i a l c o u r t found t h a t 

Mr. B a g g e t t had l o s t the use of h i s l e f t l e g , a s c h e d u l e d 

i n j u r y under § 2 5 - 5 - 5 7 ( a ) ( 3 ) , and i t awarded b e n e f i t s t o Mrs. 

Baggett a c c o r d i n g l y . In so d o i n g , the t r i a l c o u r t merely 

awarded t o Mrs. Baggett the b e n e f i t s t h a t Mr. Baggett "would 

have been due," § 2 5 - 5 - 5 7 ( a ) ( 5 ) , had he s u r v i v e d . S e c t i o n 25-

5-57(a)(5) does not p r e c l u d e Mrs. Baggett from r e c o v e r y i n 

t h i s case. 

The requirement t h a t an employee's degree o f d i s a b i l i t y 

be " a s c e r t a i n e d by the c o u r t " i n o r d e r f o r the employee's 

s u r v i v i n g spouse and dependent c h i l d r e n t o r e c o v e r b e n e f i t s i s 

s u r e l y i n t e n d e d t o mi n i m i z e problems o f p r o v i n g , a f t e r an 

employee's death, the e x t e n t of d i s a b i l i t y . See g e n e r a l l y  

C o l e v. S t a t e Workmen's Comp. Comm'r, 166 W. Va. 294, 273 

S.E.2d 586 (1980) ( c a n v a s s i n g the law r e g a r d i n g dependents' 

r i g h t s t o d e r i v a t i v e workers' compensation b e n e f i t s i n cases 

i n v o l v i n g an employee's d e a t h ) . In t h i s case, we emphasize 
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t h a t an e x t e n s i v e r e c o r d c o n c e r n i n g the e x t e n t of Mr. 

Ba g g e t t ' s i n j u r y was made b e f o r e h i s death. As w i l l be 

d i s c u s s e d below, the r e c o r d made b e f o r e Mr. B a g g e t t ' s death 

s u p p o r t s the t r i a l c o u r t ' s f i n d i n g r e g a r d i n g the e x t e n t o f h i s 

l e f t - l e g i n j u r y . T h i s case does not p r e s e n t the problem o f 

p r o o f t h a t § 25-5-57(a)(5) was d e s i g n e d t o p r e v e n t . 1 

G e n e r a l E l e c t r i c a l s o argues t h a t , upon remand, the t r i a l 

c o u r t e r r e d i n f i n d i n g t h a t Mr. Baggett had s u s t a i n e d the 

t o t a l l o s s of use o f h i s l e f t l e g , a s c h e d u l e d member under § 

25-5-57(a)(3)a.16., A l a . Code 1975. S e c t i o n 2 5 - 5 - 5 7 ( a ) ( 3 ) a . 

p r e s c r i b e s t h a t compensation t o an i n j u r e d employee s h a l l be 

e q u a l t o 66 2/3% of t h a t employee's average weekly e a r n i n g s 

f o r a p a r t i c u l a r number o f weeks, which corresponds t o a 

1 G e n e r a l E l e c t r i c does not argue t h a t Mrs. Baggett i s 
p r e c l u d e d from r e c o v e r y under § 25-5-57(a)(5) by v i r t u e of 
t h i s c o u r t ' s c o n s t r u c t i o n , i n Drummond Co. v. Boatman, 825 So. 
2d 823 ( A l a . C i v . App. 2001), of t h a t s e c t i o n as i t r e l a t e s t o 
§ 25-5-60, A l a . Code 1975. See a l s o Ex p a r t e S t a t e Dep't of  
Indus. R e l a t i o n s , 848 So. 2d 251 ( A l a . 2002), c i t i n g Boatman 
w i t h a p p r o v a l . T h e r e f o r e , we do not address t h a t i s s u e . See  
A v i s Rent A Car Sys., I n c . v. Heilman, 876 So. 2d 1111, 1124 
n.8 ( A l a . 2003) ("An argument not made on appeal i s abandoned 
or w a i v e d . " ) . Moreover, G e n e r a l E l e c t r i c d i d not make such an 
argument t o the t r i a l c o u r t . See S t a t e Farm Mut. Auto. I n s .  
Co. v. M o t l e y , 909 So. 2d 806, 821 ( A l a . 2005) ("[An a p p e l l a t e 
c o u r t ] cannot c o n s i d e r arguments advanced f o r the purpose of 
r e v e r s i n g the judgment of a t r i a l c o u r t when those arguments 
were never p r e s e n t e d t o the t r i a l c o u r t " ) . 
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p a r t i c u l a r member l i s t e d i n the s c h e d u l e . The "permanent and 

t o t a l l o s s of the use o f a member" i s c o n s i d e r e d the 

e q u i v a l e n t t o the l o s s o f t h a t member. § 2 5 - 5 - 5 7 ( a ) ( 3 ) d . An 

i n j u r y t o a member t h a t r e s u l t s i n l e s s than a t o t a l l o s s or 

t o t a l l o s s of use o f the member i s compensated " a t the 

p r e s c r i b e d r a t e d u r i n g t h a t p a r t o f the time s p e c i f i e d i n the 

sch e d u l e f o r the t o t a l l o s s or t o t a l l o s s of use o f the 

r e s p e c t i v e member which the e x t e n t o f the i n j u r y t o the member 

bears t o i t s t o t a l l o s s . " § 2 5 - 5 - 5 7 ( a ) ( 3 ) d . 

The t r i a l c o u r t , i n d e t e r m i n i n g the degree of the l o s s of 

use o f an employee's s c h e d u l e d member, " i s not bound by ... 

e x p e r t t e s t i m o n y and i s f r e e t o make i t s own o b s e r v a t i o n s and 

determine the e x t e n t of d i s a b i l i t y . " B E & K C o n s t r . Co. v.  

Hayes, 666 So. 2d 1, 2 ( A l a . C i v . App. 1995). " [ I ] t i s the 

duty of the t r i a l c o u r t , which has the o p p o r t u n i t y i n an ore 

tenus p r o c e e d i n g , t o observe the w i t n e s s e s and t h e i r demeanor, 

and not the a p p e l l a t e c o u r t , t o weigh the ev i d e n c e p r e s e n t e d . " 

Smith v. QHG of Dothan, I n c . , 872 So. 2d 197, 202 ( A l a . C i v . 

App. 2003). An employee's " v o c a t i o n a l d i s a b i l i t y ... i s not 

an a p p r o p r i a t e c o n s i d e r a t i o n i n cases i n v o l v i n g i n j u r i e s t o a 

s c h e d u l e d member." S w i f t Lumber, I n c . v. Ramer, 875 So. 2d 
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1200, 1205 ( A l a . C i v . App. 2003). 

In Dowdell v. Vermont American Corp., 808 So. 2d 36 ( A l a . 

C i v . App. 2001), t h i s c o u r t c o n s i d e r e d whether an employee who 

l o s t a p p r o x i m a t e l y o n e - h a l f o f the f i r s t p h a l a nx of her i n d e x 

f i n g e r l o s t the use of her e n t i r e p h a l a n x . T h i s c o u r t s t a t e d : 

"[U]nder Alabama law, compensation f o r the l o s s of o n l y p a r t 

o f a phalanx may be awarded as i f the e n t i r e p h a l anx had been 

l o s t where the r e m a i n i n g p a r t of t h a t p h a lanx i s , f o r a l l  

p r a c t i c a l purposes, not u s a b l e . " 808 So. 2d a t 39 (emphasis 

added) . In Ex p a r t e P u r i t a n B a k i n g Co., 208 A l a . 373, 375, 94 

So. 347, 349 (1922), our supreme c o u r t s t a t e d : " [ I ] f t h e r e had 

been an amputation o f a s u b s t a n t i a l p o r t i o n of a phalange 

r e s u l t i n g i n the s t i f f e n i n g of the j o i n t so as, f o r a l l  

p r a c t i c a l purposes, t o d e s t r o y the use of t h a t phalange t o the 

workman, then, w i t h i n the meaning of the s t a t u t e , he has l o s t 

the same " (Emphasis added.) Thus, an i n j u r y t o a 

s c h e d u l e d member t h a t r enders t h a t member, " f o r a l l p r a c t i c a l 

p u r poses," u s e l e s s c o n s t i t u t e s the t o t a l l o s s o f use of t h a t 

member. 

We f i n d P e n n s y l v a n i a ' s workers' compensation law t o be 

i n s t r u c t i v e r e g a r d i n g what c o n s t i t u t e s a l o s s o f use f o r " a l l 
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p r a c t i c a l p urposes." Under P e n n s y l v a n i a law, the t e s t f o r 

d e t e r m i n i n g whether an i n j u r y t o a s c h e d u l e d member 

c o n s t i t u t e s the complete " l o s s " of t h a t member i s "whether the 

[employee] has s u f f e r e d the permanent l o s s of use of the 

i n j u r e d member f o r a l l p r a c t i c a l i n t e n t s and purpos e s . " 

F a u l k n e r C a d i l l a c v. Workers' Comp. Appea l Bd. ( T i n a r i ) , 831 

A.2d 1248, 1254 (Pa. Commw. Ct. 2003). P e n n s y l v a n i a law 

p r o v i d e s f o r compensation f o r the l o s s o f s c h e d u l e d members 

r e g a r d l e s s of whether the i n j u r y e f f e c t s the i n j u r e d 

employee's e a r n i n g c a p a c i t y . I d . a t 1252. 

In U n i t e d S t a t e s S t e e l Corp. v. Workmen's Compensation  

Appe a l Board, 71 Pa. Commw. 354, 454 A.2d 1180 (1982), the 

a p p e l l a t e c o u r t a f f i r m e d an award o f compensation f o r the l o s s 

o f the use of an employee's l e f t l e g . 2 The employee i n 

U n i t e d S t a t e s S t e e l had c h r o n i c d i s a b l i n g s y n o v i t i s of h i s 

l e f t a n k l e . 71 Pa. Commw. a t 355, 454 A.2d a t 1181. The 

a p p e l l a t e c o u r t i n t h a t case d e s c r i b e d the e x t e n t of the 

employee's l e f t - l e g i n j u r y : 

2 R e g a r d i n g f a c t u a l i s s u e s , P e n n s y l v a n i a law, l i k e Alabama 
law, r e q u i r e s a f f i r m a n c e on ap p e a l i f s u b s t a n t i a l e v i d e n c e 
s u p p o r t s the f i n d i n g s on which the judgment below i s based. 
71 Pa. Commw. a t 355, 454 A.2d a t 1181. See § 25-5-81(e) ( 2 ) , 
A l a . Code 1975. 
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"The [employee] t e s t i f i e d t h a t he i s unable t o s i t 
or s t a n d f o r any g r e a t l e n g t h of t i m e , t h a t w a l k i n g 
s h o r t d i s t a n c e s r e s u l t s i n p a i n , t h a t he cannot l i f t 
even the s l i g h t e s t amount of weight or engage i n any 
a t h l e t i c a c t i v i t y and t h a t he cannot bend or squat 
w i t h o u t p a i n . 

"  

"... [The employee's p h y s i c i a n ] s t a t e d t h a t the 
[employee] c o u l d not depend upon h i s l e g f o r 
s t r e n g t h , c o u l d not walk more than a couple of 
b l o c k s , c o u l d not c l i m b the s t a i r s f o r more than a 
v e r y s h o r t time, and c o u l d not use h i s l e f t l e g t o 
f u n c t i o n i n a normal f a s h i o n i n any normal 
a c t i v i t i e s . We note t h a t the [employee]'s own 
t e s t i m o n y s u p p o r t s the r e s u l t reached by [the 
employee's p h y s i c i a n ] i n t h a t the [employee] 
t e s t i f i e d t h a t he has t r o u b l e s t a n d i n g , s i t t i n g , 
b e nding, l i f t i n g , g e t t i n g i n t o and out o f c a r s , 
c l i m b i n g the s t a i r s and d o i n g almost 'any a c t i v i t y 

a t a l l . ' " 

71 Pa. Commw. a t 356-57, 454 A.2d a t 1180. 

In F a u l k n e r C a d i l l a c , s u p r a , the c o u r t n oted t h a t "'the 

l o s s of use f o r a l l p r a c t i c a l i n t e n t s and purposes' does not 

mean t h a t an i n j u r e d body p a r t i s of a b s o l u t e l y no use 

whatsoever." 831 A.2d a t 1254. In t h a t case, the c o u r t 

a f f i r m e d an o r d e r f i n d i n g t h a t a c h e m i c a l - b u r n i n j u r y t o an 

employee's hands c o n s t i t u t e d the t o t a l l o s s o f use of the 

hands " f o r a l l i n t e n t s and p urposes." I d . a t 1255. The o r d e r 

was s u p p o r t e d by e v i d e n c e i n d i c a t i n g the employee's " i n a b i l i t y 

t o p e r f o r m numerous r o u t i n e t a s k s a s s o c i a t e d w i t h the 
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a c t i v i t i e s of d a i l y l i v i n g . " I d . In t h a t case, the 

employee's hands became numb and s t i f f a f t e r d r i v i n g , he c o u l d 

not h o l d a cup a c o f f e e or a c i g a r e t t e , he was unable t o t u r n 

the key t o u n l o c k h i s c a r door, he used V e l c r o so he d i d not 

have t o t i e h i s s n e a k e r s , and he used an o v e r s i z e d tube of 

t o o t h p a s t e i n o r d e r t o b r u s h h i s t e e t h . I d . a t 1254. 

R e t u r n i n g t o our case, i n G e n e r a l E l e c t r i c t h i s c o u r t 

d i s c u s s e d the n a t u r e of Mr. B a g g e t t ' s l e f t - l e g i n j u r y : 

"Baggett f e l l a t work w h i l e l o a d i n g r e f r i g e r a t o r s 
onto a r a i l r o a d c a r . As a r e s u l t o f the a c c i d e n t , 
B aggett f r a c t u r e d h i s l e f t a n k l e and t o r e c a r t i l a g e 
i n h i s l e f t knee. 

"In June 2001, Dr. S c o t t Sharp o p e r a t e d on 
B a g g e t t ' s l e f t knee. Dr. Sharp d e t e r m i n e d t h a t 
B a g g e t t was a b l e t o r e t u r n t o work w i t h o u t 
r e s t r i c t i o n s on September 17, 2001. Baggett began 
t o e x p e r i e n c e s w e l l i n g of h i s l e f t knee soon a f t e r 
r e t u r n i n g t o work. On September 21, 2001, Dr. Sharp 
gave Baggett a s t e r o i d i n j e c t i o n i n h i s l e f t knee 
and a g a i n d e t e r m i n e d t h a t Baggett was a b l e t o r e t u r n 
t o work. A l t h o u g h Baggett c o n t i n u e d t o work h i s 
r e g u l a r j o b , he r e c e i v e d a s s i s t a n c e from h i s 
coworkers i n p e r f o r m i n g h i s d u t i e s due t o the p a i n 
i n h i s l e f t knee. 

"  

" I n January 2003, Dr. John Higginbotham, an 
o r t h o p e d i c surgeon, o p e r a t e d on B a g g e t t ' s l e f t knee 
i n an attempt t o f u r t h e r r e p a i r the t o r n c a r t i l a g e 
i n t h a t knee. Baggett t e s t i f i e d t h a t the c o n d i t i o n 
of h i s l e f t knee d e t e r i o r a t e d a f t e r the January 2003 
s u r g e r y . In F e b r u a r y 2004, Dr. Higginbotham a g a i n 
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o p e r a t e d on B a g g e t t ' s l e f t knee. Dr. Higginbotham 
recommended t h a t Baggett undergo a t o t a l j o i n t 
replacement of the l e f t knee. Dr. Higginbotham 
t e s t i f i e d t h a t a t o t a l j o i n t replacement would 
reduce the p a i n i n B a g g e t t ' s l e f t knee t o the p o i n t 
where he would not r e q u i r e c o n t i n u a l p a i n 
m e d i c a t i o n . Dr. Higginbotham s t a t e d t h a t Baggett 
reached maximum m e d i c a l improvement on May 14, 2004. 

"On March 16, 2005, Dr. E r i c Beck performed a 
f u n c t i o n a l - c a p a c i t i e s e v a l u a t i o n ('FCE') on Bag g e t t . 
D u r i n g the FCE, B a g g e t t , u s i n g a 1 0 - p o i n t s c a l e , 
r a t e d the c u r r e n t l e v e l o f p a i n i n h i s l e f t knee as 
a 7. Baggett r a t e d the average l e v e l of p a i n i n 
t h a t knee d u r i n g the p r e v i o u s month as a 7 on a 10-
p o i n t s c a l e , w i t h 7 b e i n g the l o w e s t l e v e l of p a i n 
and 9 the h i g h e s t l e v e l o f p a i n he had e x p e r i e n c e d 
d u r i n g t h a t p e r i o d . Dr. Beck a s s i g n e d the f o l l o w i n g 
r e s t r i c t i o n s t o B a g g e t t : o c c a s i o n a l l i f t i n g of up t o 
25 pounds and f r e q u e n t l i f t i n g of up t o 20 pounds, 
p r o v i d e d t h a t such l i f t i n g t a k e s p l a c e between the 
kn u c k l e and the w a i s t w h i l e s t a n d i n g ; no more than 
one hour s t a n d i n g a t a tim e ; no more than 15 minutes 
w a l k i n g a t a tim e ; no k n e e l i n g , c r a w l i n g , or 
b a l a n c i n g ; no wor k i n g a t u n p r o t e c t e d h e i g h t s or 
around moving machinery; and o c c a s i o n a l s q u a t t i n g , 
c r o u c h i n g , and c l i m b i n g . Pursuant t o g u i d e l i n e s 
e s t a b l i s h e d by the American M e d i c a l A s s o c i a t i o n 
('AMA'), Dr. Beck a s s i g n e d an 8% impairment r a t i n g 
t o B a g g e t t ' s whole body. Dr. Beck t e s t i f i e d by 
d e p o s i t i o n t h a t he had a s s i g n e d the 8% impairment 
r a t i n g a c c o r d i n g t o s p e c i f i c AMA g u i d e l i n e s 
r e g a r d i n g the i n j u r i e s t o B a g g e t t ' s l e f t knee and 
l e f t a n k l e . 

"  

"Baggett t e s t i f i e d a t t r i a l t h a t he must use a 
w a l k i n g cane 'about 90% o f the ti m e ' and t h a t he 
wears a knee bra c e on h i s l e f t knee a l l day. 
Baggett t e s t i f i e d t h a t , because of the i n j u r i e s t o 
h i s l e f t l e g , he e x p e r i e n c e s p a i n when p e r f o r m i n g 
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any a c t i v i t y o t h e r than ' j u s t s i t t i n g around.' 
Baggett f u r t h e r t e s t i f i e d t h a t he i s unable t o squat 
and l i f t w i t h o u t e x p e r i e n c i n g p a i n . ... Baggett 
t e s t i f i e d t h a t he uses o n l y C e l e b r e x , a p r e s c r i p t i o n 
n o n s t e r o i d a l , a n t i - i n f l a m m a t o r y m e d i c a t i o n , t o 
r e l i e v e p a i n ; Baggett does not use n a r c o t i c 
m e d i c a t i o n t o r e l i e v e p a i n . Baggett f u r t h e r 
t e s t i f i e d t h a t he soaks i n a tub w i t h a l c o h o l and 
Epsom s a l t s t o r e l i e v e p a i n and s w e l l i n g " 

1 So. 3d a t 1016-17. 

In i t s November 2008 judgment, the t r i a l c o u r t adopted 

the f i n d i n g s of f a c t s made i n the December 2005 judgment. 3 In 

i t s December 2005 judgment, the t r i a l c o u r t , which had the 

b e n e f i t o f o b s e r v i n g Mr. Baggett a t t r i a l , found t h e s e 

p e r t i n e n t f a c t s r e g a r d i n g the l e f t - l e g i n j u r y : 

"[Mr. B a g g e t t ] , who i s o b v i o u s l y i n p a i n and who 
has a severe l i m p , walks w i t h a cane and a brace on 
h i s l e f t l e g . He has t r o u b l e , a c c o r d i n g t o h i s 
te s t i m o n y , l i f t i n g , s t a n d i n g and w a l k i n g . He 
t e s t i f i e d t h a t he i s unable t o k n e e l , c r a w l , squat, 
c l i m b , b a l a n c e , stoop and bend. He s t a t e s t h a t he 

3 I n i t s November 2008 judgment, the t r i a l c o u r t i n i t i a l l y 
s t a t e d t h a t i t was a d o p t i n g the c o n c l u s i o n s of law and 
f i n d i n g s o f f a c t of i t s December 2005 judgment. Some o f the 
c o n c l u s i o n s and s u p p o r t i n g f a c t u a l f i n d i n g s i n the December 
2005 judgment, of co u r s e , are i n c o n s i s t e n t w i t h t h i s c o u r t ' s 
d e c i s i o n i n G e n e r a l E l e c t r i c r e v e r s i n g t h a t judgment. We 
assume t h a t the t r i a l c o u r t , i n a d o p t i n g i t s c o n c l u s i o n s and 
f i n d i n g s from the December 2005 judgment, o b v i o u s l y i n t e n d e d 
t o adopt those c o n c l u s i o n s and f i n d i n g s i n s o f a r as they do not 
c o n f l i c t w i t h G e n e r a l E l e c t r i c . None of the t r i a l c o u r t ' s 
p e r t i n e n t f i n d i n g s of f a c t from the December 2005 judgment 
d i s c u s s e d h e r e i n c o n f l i c t w i t h G e n e r a l E l e c t r i c . 
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i s unable t o engage i n h i s p r e v i o u s hobbies o f 
p l a y i n g w i t h h i s g r a n d c h i l d r e n , r u n n i n g , and 
wor k i n g . [Mr. Baggett] e x p e r i e n c e s p a i n on a d a i l y 
b a s i s .... H i s p a i n i s made worse by k n e e l i n g , 
w a l k i n g and movement. [Mr. Baggett] t e s t i f i e d t h a t 
the p a i n i s made b e t t e r by r e s t , m e d i c a t i o n s and 
hea t , but t h a t h i s m e d i c a l c o n d i t i o n has not 
improved from p h y s i c a l t h e r a p y programs. 

II 

" A l l of the c r e d i b l e t e s t i m o n y b e f o r e the Court 
i s t h a t [Mr. Baggett] was i n f a c t s e v e r e l y i n j u r e d 
on A p r i l 2, 2001, and t h a t h i s m e d i c a l s t a t u s 
p o s t - a c c i d e n t , i n c l u d i n g t h r e e s u r g e r i e s and 
m u l t i p l e t h e r a p y e f f o r t s , has been one o f g r a d u a l 
and c o n s t a n t d e p r e c i a t i o n . ... [Mr. Baggett] has 
d i f f i c u l t y p e r f o r m i n g normal d a i l y t a s k s , can no 
l o n g e r p e r f o r m b a s i c l i f e a c t i v i t i e s , and i s unable 
t o engage i n h i s p r e v i o u s h o b b i e s . [Mr. Baggett] 
has had t h r e e s u r g e r i e s on h i s l e f t knee, but 
c o n t i n u e s t o have p a i n and d e b i l i t a t i o n . H i s 
c o m p l a i n t s of p a i n are s i g n i f i c a n t and are c r e d i b l e 
t o the C o u r t . " 

The r e c o r d i n t h i s case c o n t a i n s s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t Mr. Baggett l o s t the use of h i s l e f t l e g f o r 

a l l p r a c t i c a l purposes. S i m i l a r t o the employee i n U n i t e d  

S t a t e s S t e e l , who " c o u l d not use h i s l e f t l e g t o f u n c t i o n i n 

a normal f a s h i o n i n any normal a c t i v i t i e s , " 71 Pa. Commw. a t 

356, 454 A.2d a t 1181, Mr. Bagg e t t , because of h i s i n j u r y , 

e x p e r i e n c e d " d i f f i c u l t y p e r f o r m i n g normal d a i l y t a s k s . " The 

employee i n U n i t e s S t a t e s S t e e l had t r o u b l e p e r f o r m i n g "almost 

'any a c t i v i t y a t a l l ' " due t o the p a i n caused by h i s i n j u r y . 
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71 Pa. Commw. a t 357, 454 A.2d a t 1180. S i m i l a r l y , Mr. 

Bagge t t was e x t r e m e l y l i m i t e d i n h i s a c t i v i t i e s because he 

e x p e r i e n c e d p a i n p e r f o r m i n g any a c t i v i t y o t h e r than " j u s t 

s i t t i n g around." S i m i l a r t o the i n j u r e d employee i n F a u l k n e r  

C a d i l l a c , who was unable " t o p e r f o r m numerous r o u t i n e t a s k s 

a s s o c i a t e d w i t h the a c t i v i t i e s of d a i l y l i v i n g , " 831 A.2d a t 

1255, Mr. Baggett s t r u g g l e d t o p e r f o r m " b a s i c l i f e a c t i v i t i e s " 

and was "unable t o engage i n h i s p r e v i o u s h o b b i e s . " The l o s s 

o f the use of a s c h e d u l e d member "does not mean t h a t an 

i n j u r e d body p a r t i s o f a b s o l u t e l y no use whatsoever." 

F a u l k n e r C a d i l l a c , 831 A.2d a t 1254. V i e w i n g the f a c t s " i n 

the l i g h t most f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t , " 

as t h i s c o u r t i s r e q u i r e d t o do, Ex p a r t e P r o f e s s i o n a l Bus.  

Owners Ass'n Workers' Comp. Fund, 867 So. 2d 1099, 1102 ( A l a . 

2003), we conclude t h a t the t r i a l c o u r t d i d not e r r i n 

d e t e r m i n i n g t h a t Mr. Baggett had s u s t a i n e d the t o t a l l o s s o f 

use of h i s l e f t l e g under § 2 5 - 5 - 5 7 ( a ) ( 3 ) . A c c o r d i n g l y , the 

t r i a l c o u r t d i d not e r r i n awarding Mrs. Baggett b e n e f i t s f o r 

t h a t i n j u r y . 

Based on the f o r e g o i n g , the judgment of the t r i a l c o u r t 

i s a f f i r m e d . 

20 



2080324 

AFFIRMED. 

P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 
w i t h o u t w r i t i n g s . 
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