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PITTMAN, J u d g e . 

J o e l L y n n Summers ("the f a t h e r " ) a p p e a l s f r o m a jud g m e n t 

o f t h e L a u d e r d a l e C i r c u i t C o u r t t h a t d i v o r c e d h i m f r o m C a y c e 

Lane Summers ("the m o t h e r " ) , o r d e r e d h i m t o p a y $ 7 6 0 p e r month 

as c h i l d s u p p o r t , a w a r d e d t h e m o t h e r p r i m a r y p h y s i c a l c u s t o d y 
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o f t h e c h i l d b o r n o f t h e m a r r i a g e , f a s h i o n e d a d i v i s i o n o f t h e 

c o u p l e ' s m a r i t a l a s s e t s , and d e c l i n e d t o s a n c t i o n t h e m o t h e r 

i n r e s p o n s e t o t h e f a t h e r ' s a l l e g a t i o n s t h a t she s u b o r n e d 

p e r j u r y d u r i n g t r i a l . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and 

remand w i t h i n s t r u c t i o n s . 

The r e c o r d shows t h a t t h e p a r t i e s m a r r i e d i n 2000 a f t e r 

h a v i n g l i v e d t o g e t h e r f o r a p p r o x i m a t e l y two y e a r s . I n 2007, 

t h e f a t h e r f i l e d s i m u l t a n e o u s l y a p e t i t i o n f o r p r o t e c t i o n f r o m 

a b u s e and a c o m p l a i n t i n w h i c h he s o u g h t a d i v o r c e , t e m p o r a r y 

c u s t o d y o f t h e p a r t i e s ' m i n o r c h i l d p e n d i n g a h e a r i n g , and an 

e q u i t a b l e d i v i s i o n o f t h e m a r i t a l e s t a t e . A f t e r s e v e r a l 

p r o c e d u r a l d e l a y s , t h e c a s e was t r i e d i n 2008 on one day i n 

J u n e , two d a y s i n A u g u s t , and one d a y i n November. T h a t t r i a l 

f e a t u r e d t h e t e s t i m o n y o f t h e m o t h e r , t h e f a t h e r , r e l a t i v e s o f 

b o t h p a r t i e s , and a p s y c h i a t r i s t who h a d t r e a t e d t h e m o t h e r . 

The t r i a l c o u r t e n t e r e d i t s judgment i n December 2008 and 

d e n i e d t h e f a t h e r ' s p o s t j u d g m e n t m o t i o n i n J a n u a r y 2009, a f t e r 

w h i c h t h e f a t h e r t i m e l y a p p e a l e d t o t h i s c o u r t . 

The f a t h e r a s s e r t s f o u r p r i m a r y c o n t e n t i o n s on a p p e a l , 

t h e f i r s t b e i n g t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g t o 

s a n c t i o n t h e m o t h e r f o r h e r a l l e g e d s u b o r n a t i o n o f p e r j u r e d 
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t e s t i m o n y . A t t h e June h e a r i n g , a w i t n e s s c a l l e d b y t h e 

m o t h e r t e s t i f i e d t h a t , w i t h i n t h e f i r s t few y e a r s a f t e r t h e 

p a r t i e s w ere m a r r i e d , t h e f a t h e r h a d g i v e n t h e w i t n e s s c o c a i n e 

i n e x c h a n g e f o r s e x u a l f a v o r s . I n r e b u t t a l , t h e f a t h e r 

b r o u g h t t o t h e A u g u s t h e a r i n g s h i s own w i t n e s s , a p r i v a t e 

d e t e c t i v e he h a d h i r e d t o g a t h e r i n f o r m a t i o n a b o u t t h e 

m o t h e r ' s w i t n e s s . T h a t d e t e c t i v e p r o d u c e d a t t r i a l a t a p e 

r e c o r d i n g on w h i c h t h e m o t h e r ' s w i t n e s s c o u l d be h e a r d 

a d m i t t i n g t o h a v i n g t e s t i f i e d f a l s e l y i n t h i s c a s e i n e x c h a n g e 

f o r money a t t h e m o t h e r ' s r e q u e s t . The f a t h e r a l s o a d d u c e d an 

u n v e r i f i e d , h a n d w r i t t e n document p u r p o r t i n g t o be t h e 

w i t n e s s ' s f o r m a l c o n f e s s i o n o f h i s p e r j u r y ; t h e document 

d e s c r i b e d an " o l d e r , d a r k - h a i r e d " woman as t h e one who h a d 

p a i d t h e w i t n e s s . However, t h e f a t h e r made no a t t e m p t t o 

adduce e v i d e n c e s h o w i n g t h a t t h e m o t h e r (who, i n c i d e n t a l l y , 

has b l o n d e h a i r ) knew t h a t t h e t e s t i m o n y was f a l s e when g i v e n , 

much l e s s d e m o n s t r a t i n g t h a t t h e m o t h e r s u b o r n e d t h e a l l e g e d l y 

p e r j u r e d t e s t i m o n y . G i v e n t h e e v i d e n c e b e f o r e i t , t h e t r i a l 

c o u r t h a d no l o g i c a l b a s i s f o r d e c i d i n g w h e t h e r t h e w i t n e s s ' s 

t e s t i m o n y , t h e w i t n e s s ' s a u d i o t a p e d c l a i m , t h e u n v e r i f i e d 

" c o n f e s s i o n , " o r none o f them, r e p r e s e n t e d t h e t r u t h . 
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As t h e f a t h e r n o t e s , p e r j u r y and t h e s u b o r n a t i o n o f 

p e r j u r y a r e c r i m e s i n A l a b a m a , see A l a . Code 1975, §§ 13A-2-23 

and 13A-10-101 e t s e q . However, t h e d e t e r m i n a t i o n w h e t h e r a 

p a r t y i s due t o be s a n c t i o n e d i s w i t h i n t h e d i s c r e t i o n o f t h e 

t r i a l c o u r t , S h o n k w i l e r v. K r i s k a , 780 So. 2d 703, 706 ( A l a . 

C i v . App. 2 0 0 0 ) , and a p a r t y c a n be p u n i s h e d f o r c r i m i n a l 

c o n t e m p t o f c o u r t i n t h e manner s o u g h t b y t h e f a t h e r " o n l y 

upon an a d j u d i c a t i o n b a s e d upon p r o o f o f g u i l t b e y o n d a 

r e a s o n a b l e d o u b t . " I d . G i v e n t h e e q u i v o c a l e v i d e n c e 

p r e s e n t e d t o t h e t r i a l c o u r t , we c a n n o t c o n c l u d e t h a t t h e 

t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n b y f a i l i n g t o 

s a n c t i o n t h e m o t h e r f o r s u b o r n a t i o n o f p e r j u r y i n i t s f i n a l 

j u d g m e n t . 

The f a t h e r ' s s e c o n d c o n t e n t i o n i s t h a t t h e t r i a l c o u r t 

e r r e d i n a w a r d i n g c u s t o d y o f t h e p a r t i e s ' m i n o r c h i l d t o t h e 

m o t h e r i n v i e w o f t h e " b e s t i n t e r e s t s " t e s t , t h e m o t h e r ' s 

l e n g t h y and f r e e l y a d m i t t e d h i s t o r y o f s u b s t a n c e a b u s e and 

m e n t a l - h e a l t h p r o b l e m s , t h e m o t h e r ' s a l l e g e d p r o c u r e m e n t o f 

p e r j u r e d t e s t i m o n y ( w h i c h we have a l r e a d y d i s c u s s e d ) , and t h e 

i s s u a n c e o f a p r o t e c t i o n o r d e r e n t e r e d a g a i n s t t h e m o t h e r 

e a r l i e r i n t h e p r o c e e d i n g s . The m o t h e r a d m i t t e d t h a t she h a d 
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t a k e n a v a r i e t y o f p r e s c r i b e d p a i n k i l l e r s a n d a n t i d e p r e s s a n t s 

as w e l l as i l l e g a l d r u g s b e g i n n i n g i n h e r t e e n y e a r s ; t h a t 

d r u g a b u s e p e r s i s t e d t h r o u g h two m i s c a r r i e d p r e g n a n c i e s d u r i n g 

t h e p a r t i e s ' m a r r i a g e up t o t h e t i m e she became p r e g n a n t w i t h 

t h e c h i l d whose c u s t o d y i s a t i s s u e i n t h i s a p p e a l . A s i d e 

f r o m t h o s e a d m i s s i o n s , p e r t i n e n t e v i d e n c e was p r o v i d e d 

p r i m a r i l y i n t h e f o r m o f t r i a l t e s t i m o n y i n w h i c h t h e m o t h e r 

and t h e f a t h e r f l a t l y c o n t r a d i c t e d e a c h o t h e r ' s a c c o u n t s i n 

l a r g e m e a s u r e . 

Our s t a n d a r d o f r e v i e w as t o t h e t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n i s d e f e r e n t i a l : 

"'A t r i a l c o u r t ' s c u s t o d y d e t e r m i n a t i o n f o l l o w i n g 
t h e p r e s e n t a t i o n o f o r e t e n u s e v i d e n c e i s p r e s u m e d 
c o r r e c t , and t h a t j u d g m e n t w i l l n o t be s e t a s i d e on 
a p p e a l a b s e n t a f i n d i n g t h a t t h e t r i a l c o u r t a b u s e d 
i t s d i s c r e t i o n o r t h a t i t s d e t e r m i n a t i o n i s so 
u n s u p p o r t e d b y t h e e v i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. ' S t e e d v. S t e e d , 877 So. 2d 602, 
604 ( A l a . C i v . App. 2 0 0 3 ) . ' T h i s c o u r t may n o t 
s u b s t i t u t e i t s j u dgment f o r t h a t o f t h e t r i a l 
c o u r t . ' Somers v. McCoy, 777 So. 2d 141, 142 ( A l a . 
C i v . App. 2 0 0 0 ) . 'The c o n t r o l l i n g c o n s i d e r a t i o n i n 
c h i l d - c u s t o d y m a t t e r s i s a l w a y s t h e b e s t i n t e r e s t s 
o f t h e c h i l d . ' P a t r i c k v. W i l l i a m s , 952 So. 2d 
1131, 1140 ( A l a . C i v . App. 2 0 0 6 ) . " 

M c C a r t n e y v. M c C a r t n e y , 11 So. 3d 213, 220-21 ( A l a . C i v . App. 

2 0 0 7 ) . M o r e o v e r , when a t r i a l c o u r t h e a r s c o n f l i c t i n g 

t e s t i m o n y , we must r e v i e w t h e e v i d e n c e i n a l i g h t t h a t f a v o r s 
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t h e p r e v a i l i n g p a r t y . M c C l e l l a n v. M c C l e l l a n , 959 So. 2d 658, 

661 ( A l a . C i v . App. 1 9 9 6 ) . 

The f a c t o r s t h e t r i a l c o u r t s must c o n s i d e r i n d e t e r m i n i n g 

t h e b e s t i n t e r e s t s o f a c h i l d a r e many; t h e y i n c l u d e , b u t a r e 

n o t l i m i t e d t o , t h e c h i l d ' s n e e d s ; t h e home e n v i r o n m e n t s 

o f f e r e d b y t h e p a r t i e s ; t h e c h a r a c t e r i s t i c s o f t h e p a r t i e s , 

i n c l u d i n g t h e i r c h a r a c t e r and m e n t a l h e a l t h ; t h e r e l a t i o n s h i p s 

b e t w e e n e a c h p a r e n t and t h e c h i l d ; a nd "any o t h e r r e l e v a n t 

m a t t e r t h e e v i d e n c e may d i s c l o s e . " Ex p a r t e D e v i n e , 398 So. 

2d 686, 696-97 ( A l a . 1 9 8 1 ) . F i n a l l y , when t h e t r i a l c o u r t 

does n o t p r o v i d e s p e c i f i c f i n d i n g s o f f a c t , as i n t h i s c a s e , 

we w i l l assume t h a t t h e t r i a l c o u r t made t h o s e f i n d i n g s t h a t 

w o u l d be n e c e s s a r y t o s u p p o r t i t s j u d g m e n t so l o n g as s u c h 

f i n d i n g s w o u l d n o t be c l e a r l y e r r o n e o u s . See, e.g., K e l l y v.  

K e l l y , 981 So. 2d 423, 426 ( A l a . C i v . App. 2 0 0 7 ) . 

A s i d e f r o m t h e m o t h e r ' s a d m i t t e d p a s t p r o b l e m s w i t h d r u g s 

and d e p r e s s i o n , n e a r l y e v e r y f a c t o r b r o u g h t i n t o e v i d e n c e t h a t 

t h e t r i a l c o u r t m i g h t h a v e w e i g h e d i n m a k i n g i t s c u s t o d y 

d e t e r m i n a t i o n was p r e s e n t e d i n t h e f o r m o f d i s p u t e d t e s t i m o n y . 

The f a t h e r t e s t i f i e d , a nd t h e m o t h e r a d m i t t e d , t o h e r h a v i n g 

h a d f l a r e s o f te m p e r i n y e a r s p a s t t h a t m i g h t have been c a u s e d 
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b y h e r p r e s c r i p t i o n d r u g s . The m o t h e r t e s t i f i e d , h o w e v e r , 

t h a t s he h a d i m p r o v e d , and she ad d e d t h a t t h e f a t h e r h a d been 

s u b j e c t t o v i o l e n t o u t b u r s t s as w e l l . E a c h p a r t y a c c u s e d t h e 

o t h e r o f d o m e s t i c v i o l e n c e , d r u g o r a l c o h o l p r o b l e m s , and 

o t h e r i n c i d e n t s o f b a d c o n d u c t . 

B o t h p a r e n t s , and f a m i l y members c a l l e d as w i t n e s s e s b y 

b o t h p a r e n t s , t e s t i f i e d t h a t t h e p a r e n t s were l o v i n g and 

a t t e n t i v e t o w a r d t h e c h i l d . The m o t h e r t e s t i f i e d t h a t she h a d 

e s s e n t i a l l y c o n q u e r e d h e r p r o b l e m s w i t h p r e s c r i p t i o n d r u g s , 

and a t t h e t i m e o f t r i a l she was a t t e n d i n g c o l l e g e i n o r d e r t o 

i m p r o v e h e r e a r n i n g c a p a c i t y . The f a t h e r was e a r n i n g o v e r 

$60,000 p e r y e a r , b u t he a d m i t t e d t h a t he o f t e n w o r k e d 6 10¬

h o u r d a y s p e r week, l i m i t i n g t h e t i m e he c o u l d s p e n d w i t h t h e 

c h i l d . 

W i t h r e s p e c t t o t h e p r o t e c t i o n o r d e r e n t e r e d a g a i n s t t h e 

m o t h e r e a r l y i n t h e s e p r o c e e d i n g s , t h e c i r c u m s t a n c e s 

a c c o m p a n y i n g t h e i s s u i n g o f t h a t o r d e r w o u l d h a v e b e e n a n o t h e r 

f a c t o r f o r t h e t r i a l c o u r t t o c o n s i d e r i n i t s c u s t o d y 

d e t e r m i n a t i o n . The s h a r p c o n f l i c t s i n t h e p a r t i e s ' t e s t i m o n y 

made t h e t r i a l c o u r t ' s t a s k a p u r e m a t t e r o f j u d g i n g t h e 

c r e d i b i l i t y o f w i t n e s s e s , b e c a u s e t h e m o t h e r a n d t h e f a t h e r 
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c o n t r a d i c t e d e a c h o t h e r as t o w h i c h p a r t y p r e s e n t e d t h e 

g r e a t e r t h r e a t o f d o m e s t i c v i o l e n c e . I n t h a t r e g a r d , t h e 

f a t h e r ' s own r e p r e s e n t a t i o n s t o t h e c o u r t may have i n f l u e n c e d 

t h e t r i a l c o u r t ' s e s t i m a t i o n o f h i s c r e d i b i l i t y . I n a p p l y i n g 

f o r an ex p a r t e p r o t e c t i o n - f r o m - a b u s e o r d e r , t h e f a t h e r f i l e d 

a c o m p l e t e d " P r o t e c t i o n f r o m A buse S t a t i s t i c Form" on w h i c h he 

a l l e g e d t h a t t h e r e were " p e n d i n g c r i m i n a l c h a r g e s r e l a t e d t o 

t h i s a c t i o n " ( e m p h a s i s a d d e d ) . I n f a c t , t h e p e n d i n g c r i m i n a l 

c h a r g e s were f i l e d b y t h e f a t h e r ' s s i s t e r i n c o n n e c t i o n w i t h 

a f i s t f i g h t t h a t t h e s i s t e r l a t e r a d m i t t e d t o h a v i n g i n i t i a t e d 

w i t h t h e m o t h e r . L a t e r , i n m a k i n g an a c c u s a t i o n t h a t t h e 

m o t h e r h a d " s t a b b e d " t h e f a t h e r i n t h e l e g w i t h a k n i f e , i n 

d ocuments f i l e d w i t h t h e c o u r t and i n t e s t i m o n y , t h e f a t h e r 

a l t e r n a t e l y r e f e r r e d t o t h e i n c i d e n t as a " s t a b b i n g " and as 

h e r h a v i n g t h r o w n a k n i f e t h a t h a d s t u c k i n h i s l e g , b u t he 

n e v e r a t t e m p t e d t o show t h e p r e s e n c e o f a b o d i l y s c a r o r 

e v i d e n c e o f an a t t e m p t t o s e e k f i r s t a i d . F u r t h e r , and 

p e r h a p s most s i g n i f i c a n t l y , t h e f a t h e r h a d c o n t a c t e d t h e l o c a l 

D e p a r t m e n t o f Human R e s o u r c e s ("DHR") and c a u s e d them t o 

i n v e s t i g a t e w h e t h e r t h e m o t h e r was an u n f i t p a r e n t . Upon 
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c o m p l e t i o n o f i t s i n v e s t i g a t i o n , DHR d e t e r m i n e d t h a t no 

i n t e r v e n t i o n was i n d i c a t e d . 

I t i s t h e p r o v i n c e o f t h e t r i a l c o u r t s t o e s t i m a t e t h e 

c r e d i b i l i t y o f w i t n e s s e s , and i f a t r i a l c o u r t c o n c l u d e s t h a t 

a w i t n e s s was w i l l f u l l y u n t r u t h f u l , t h a t c o u r t may d i s r e g a r d 

any o r a l l o f t h a t w i t n e s s ' s t e s t i m o n y . C o c h r a n v. C o c h r a n , 

5 So. 3d 1220, 1233-34 ( A l a . 2 0 0 8 ) . F u r t h e r , t h e t r i a l 

c o u r t ' s f i n d i n g s o f f a c t w i l l n o t be d i s t u r b e d i f t h e j u d g m e n t 

b a s e d on t h e f i n d i n g s i s s u p p o r t e d by t h e e v i d e n c e . A.M. v. 

J . S . , [ M s . 2071213, A u g u s t 7, 2009] So. 3d , ( A l a . 

C i v . App. 2 0 0 9 ) . The e v i d e n c e i n t h e r e c o r d , i f v i e w e d i n a 

l i g h t f a v o r i n g t h e m o t h e r , s u p p o r t s t h e t r i a l c o u r t ' s c u s t o d y 

d e t e r m i n a t i o n i n t h i s c a s e . G i v e n t h e d e f e r e n t i a l s t a n d a r d 

t h a t a p p l i e s t o o u r r e v i e w , we c a n n o t r e v e r s e t h a t 

d e t e r m i n a t i o n . 

The f a t h e r a l s o c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

i t s p r o p e r t y d i v i s i o n . The t r i a l c o u r t a w a r d e d t h e m o t h e r a l l 

o f t h e p e r s o n a l p r o p e r t y she r e q u e s t e d , i n c l u d i n g i t e m s t h e 

f a t h e r c o n s i d e r e d " d i s p u t e d . " F u r t h e r , t h e t r i a l c o u r t 

a w a r d e d t h e m o t h e r a p a r c e l o f u n d e v e l o p e d r e a l p r o p e r t y 

u n e n c umbered by a m o r t g a g e and a w a r d e d t h e f a t h e r t h e m a r i t a l 
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r e s i d e n c e , w h i c h i s encumbered by i t s own m o r t g a g e d e b t as 

w e l l as b y t h e r e m a i n i n g d e b t on t h e u n d e v e l o p e d p r o p e r t y 

a w a r d e d t o t h e m o t h e r . The f a t h e r h a d owned t h e r e s i d e n c e f o r 

s e v e r a l y e a r s p r e c e d i n g t h e m a r r i a g e , and he p u r c h a s e d t h e 

u n d e v e l o p e d p r o p e r t y d u r i n g t h e m a r r i a g e . The f a t h e r a s s e r t s 

t h a t , on b a l a n c e , t h e t r i a l c o u r t ' s d i v i s i o n o f p r o p e r t y was 

i n e q u i t a b l e . 

The s t a n d a r d o f a p p e l l a t e r e v i e w o f p r o p e r t y 

d e t e r m i n a t i o n s i n d i v o r c e c a s e s i s a l s o d e f e r e n t i a l . A t r i a l 

c o u r t ' s j u d g m e n t r e g a r d i n g t h e d i v i s i o n o f p r o p e r t y b a s e d on 

e v i d e n c e p r e s e n t e d o r e t e n u s i s p r e s u m e d c o r r e c t . See, e.g., 

J e n k i n s v. J e n k i n s , 781 So. 2d 986, 988 ( A l a . C i v . App. 2000) . 

P r o p e r t y - d i v i s i o n i s s u e s a r e w i t h i n t h e t r i a l c o u r t ' s b r o a d 

d i s c r e t i o n , and a j u d g m e n t must be p l a i n l y and p a l p a b l y 

o u t s i d e t h e s c o p e o f t h a t d i s c r e t i o n b e f o r e t h e j u d g m e n t can 

be d i s t u r b e d on a p p e a l . M c C l e l l a n d v. M c C l e l l a n d , 841 So. 2d 

1264, 1271 ( A l a . C i v . App. 2002) ( c i t i n g c a s e s ) . F u r t h e r , 

" [ e ] a c h c a s e i s d e c i d e d on i t s own p e c u l i a r 
f a c t s a n d c i r c u m s t a n c e s . C r i t e r i a w h i c h s h o u l d be 
c o n s i d e r e d b y t h e t r i a l c o u r t when a w a r d i n g a l i m o n y 
and d i v i d i n g p r o p e r t y i n c l u d e t h e l e n g t h o f t h e 
p a r t i e s ' m a r r i a g e , t h e i r a g e s , h e a l t h , s t a t i o n i n 
l i f e , a n d f u t u r e p r o s p e c t s ; t h e s o u r c e , v a l u e , and 
t y p e o f p r o p e r t y owned; t h e s t a n d a r d o f l i v i n g t o 
w h i c h t h e p a r t i e s h a v e become a c c u s t o m e d d u r i n g t h e 
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m a r r i a g e and t h e p o t e n t i a l f o r m a i n t a i n i n g t h a t 
s t a n d a r d ; and, i n a p p r o p r i a t e s i t u a t i o n s , t h e 
c o n d u c t o f t h e p a r t i e s w i t h r e f e r e n c e t o t h e c a u s e 
o f d i v o r c e . " 

C u r r i e v. C u r r i e , 550 So. 2d 423, 425 ( A l a . C i v . App. 1 9 8 9 ) . 

U l t i m a t e l y , " ' " [ p ] r o p e r t y d i v i s i o n s a r e n o t r e q u i r e d t o be 

e q u a l , b u t must be e q u i t a b l e i n l i g h t o f t h e e v i d e n c e , and t h e 

d e t e r m i n a t i o n as t o what i s e q u i t a b l e r e s t s w i t h i n t h e s o u n d 

d i s c r e t i o n o f t h e t r i a l c o u r t . " ' " Ex p a r t e Drummond, 785 So. 

2d 358, 361 ( A l a . 2000) ( q u o t i n g Morgan v. Morgan, 686 So. 2d 

308, 310 ( A l a . C i v . App. 1 9 9 6 ) , q u o t i n g i n t u r n D u c k e t t v.  

D u c k e t t , 669 So. 2d 195, 197 ( A l a . C i v . App. 1 9 9 5 ) ) . And, as 

n o t e d a b o v e , when t h e t r i a l c o u r t i s p r e s e n t e d w i t h 

c o n f l i c t i n g o r e t e n u s e v i d e n c e , as i t was i n t h i s c a s e , "we 

must ' " ' v i e w t h e e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e 

p r e v a i l i n g p a r t y . ' " ' " M c C l e l l a n , 959 So. 2d a t 661 ( q u o t i n g 

D i g g s v. D i g g s , 910 So. 2d 1274, 1275 ( A l a . C i v . App. 2 0 0 5 ) , 

q u o t i n g i n t u r n o t h e r c a s e s ) . 

I n t h i s c a s e , t h e m o t h e r h a d n o t bee n e m p l o y e d o u t s i d e 

t h e home s i n c e g i v i n g b i r t h t o t h e c o u p l e ' s c h i l d , a n d a t t h e 

t i m e o f t r i a l she was o n l y b e g i n n i n g t o d e v e l o p j o b s k i l l s . 

A t t h e same t i m e , t h e t r i a l c o u r t h e a r d d i s p u t e d t e s t i m o n y 

t e n d i n g t o p r o v e t h a t , a t v a r i o u s t i m e s b e t w e e n t h e f a t h e r ' s 
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i n i t i a t i o n o f t h e s e p r o c e e d i n g s and t h e t i m e o f t r i a l , t h e 

f a t h e r h a d h a r a s s e d t h e m o t h e r i n v a r i o u s ways, i n c l u d i n g 

a l l e g e d l y k i l l i n g h e r d o g s . The f a t h e r ' s e a r n i n g c a p a c i t y , 

w h i c h was s u b s t a n t i a l , was d e m o n s t r a t e d i n h i s own e x h i b i t s . 

A s s u m i n g , as we must, t h a t t h e t r i a l c o u r t ' s d e t e r m i n a t i o n o f 

c r e d i b i l i t y f a v o r e d t h e m o t h e r , we c a n n o t c o n c l u d e t h a t t h e 

t r i a l c o u r t ' s p r o p e r t y d i v i s i o n i n t h i s c a s e was p l a i n l y and 

p a l p a b l y o u t s i d e t h e s c o p e o f t h e t r i a l c o u r t ' s d i s c r e t i o n . 

F i n a l l y , t h e f a t h e r c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d 

i n i t s c a l c u l a t i o n o f c h i l d s u p p o r t . The t r i a l c o u r t o r d e r e d 

t h e f a t h e r t o p a y $760 p e r month as c h i l d s u p p o r t , r e t r o a c t i v e 

t o t h e d a t e t h e f a t h e r i n i t i a l l y f i l e d h i s c o m p l a i n t f o r a 

d i v o r c e . S i n c e t h e f a t h e r h a d been p a y i n g l e s s t h a n t h a t 

amount f r o m t h e t i m e t h e p a r t i e s h a d s e p a r a t e d , t h e t r i a l 

c o u r t d e t e r m i n e d t h a t t h e f a t h e r owed t h e m o t h e r an a r r e a r a g e 

o f $3,510 t h a t h a d a c c r u e d a t t h e t i m e t h e j u d g m e n t was 

e n t e r e d . The t r i a l c o u r t d i d n o t p r o v i d e any f i n d i n g s o f f a c t 

as t o c h i l d s u p p o r t i n i t s j u d g m e n t , n o r d i d t h e t r i a l c o u r t 

r e f e r t o R u l e 32, A l a . R. J u d . Admin., o r i n d i c a t e how i t h a d 

c a l c u l a t e d i t s a w a r d o f c h i l d s u p p o r t . 
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"We have r o u t i n e l y r e v e r s e d j u d g m e n t s b a s e d upon f a i l u r e s 

b y t r i a l j u d g e s t o c o m p l e t e CS-42 f o r m s when we c a n n o t d i s c e r n 

t h e b a s i s f o r [ a ] c h i l d - s u p p o r t a w a r d f r o m t h e r e c o r d . " 

F a r n e l l v. F a r n e l l , 3 So. 3d 203, 206 ( A l a . C i v . App. 2 0 0 8 ) . 

A t r i a l c o u r t may d e v i a t e f r o m t h e g u i d e l i n e s o f R u l e 32 o n l y 

i f t h a t c o u r t makes w r i t t e n f i n d i n g s o f f a c t , b a s e d on 

e v i d e n c e p r e s e n t e d t o i t , t o s u p p o r t t h e d e v i a t i o n . I d . I n 

t h i s c a s e , t h e d o c u m e n t a r y e v i d e n c e as t o t h e f a t h e r ' s 

e a r n i n g s c o n s i s t e d o f , among o t h e r t h i n g s , h i s most r e c e n t 

p a y r o l l n o t i c e and a Form CS-42 he h a d c o m p l e t e d . The 

f a t h e r ' s CS-42 f o r m s u g g e s t e d an a n n u a l income o f $60,000, 

w h i l e t h e p a y r o l l n o t i c e s u g g e s t e d an a n n u a l income p o t e n t i a l 

o f n e a r l y $ 8 0 , 0 0 0 , b a s e d on h o u r l y e a r n i n g s and o v e r t i m e 

i n d i c a t e d i n t h a t p a y r o l l n o t i c e . 

The amount a t w h i c h t h e t r i a l c o u r t a r r i v e d -- $760 -¬

w o u l d be c o n s i s t e n t w i t h R u l e 32, A l a . R. J u d . Admin., b a s e d 

t h e f a t h e r ' s c l a i m o f income n e a r $60,000, i f t h e t r i a l c o u r t 

h a d u s e d t h e g u i d e l i n e s u n d e r t h a t r u l e t h a t went i n t o e f f e c t 

f o r c a s e s f i l e d a f t e r J a n u a r y 1, 2009. U n d e r t h e p r e f a c e 

r e l a t i n g t o t h e s c o p e o f t h a t r u l e as amended, however, t h i s 

c a s e i s g o v e r n e d b y R u l e 32 as i t r e a d i m m e d i a t e l y b e f o r e t h e 
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2009 amendment. U n d e r t h e e a r l i e r v e r s i o n o f R u l e 32 t h a t 

a p p l i e s t o t h i s c a s e and t h e g u i d e l i n e s c h a r t t h e n i n e f f e c t , 

i f t h e f a t h e r ' s i ncome was $60,000, h i s c h i l d - s u p p o r t 

o b l i g a t i o n w o u l d be $652, t h e amount shown i n h i s p r o f f e r e d 

CS-42 f o r m . I f t h e t r i a l c o u r t i m p u t e d a h i g h e r i ncome t o t h e 

f a t h e r , h i s c h i l d - s u p p o r t o b l i g a t i o n u n d e r t h e v e r s i o n o f R u l e 

32 t h a t a p p l i e s i n t h i s c a s e c o u l d r a n g e up t o $804. C l e a r l y , 

we h a v e i n s u f f i c i e n t i n f o r m a t i o n i n t h e r e c o r d t o e n a b l e us t o 

d e t e r m i n e how t h e t r i a l c o u r t a r r i v e d a t i t s c h i l d - s u p p o r t 

a w ard, and we must r e v e r s e t h e j u d g m e n t as t o t h a t a w a r d and 

remand t h i s c a s e f o r t h e t r i a l c o u r t t o p r o v i d e f i n d i n g s o f 

f a c t o r i t s c o m p u t a t i o n s t h a t s u p p o r t t h e c h i l d - s u p p o r t 

o b l i g a t i o n i t has d e t e r m i n e d . B e c a u s e t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n o f t h e f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e was 

b a s e d on t h e $760 m o n t h l y c h i l d - s u p p o r t a ward, t h a t a s p e c t o f 

i t s j u d g m e n t i s a l s o r e v e r s e d and remanded f o r f u r t h e r 

p r o c e e d i n g s . 

B a s e d on t h e f a c t s and a u t h o r i t i e s d i s c u s s e d a b ove, t h e 

t r i a l c o u r t ' s j u d g m e n t i s a f f i r m e d as t o i t s c u s t o d y 

d e t e r m i n a t i o n , i t s d i v i s i o n o f m a r i t a l p r o p e r t y , and as t o t h e 

m a t t e r o f t h e m o t h e r ' s a l l e g e d s u b o r n a t i o n o f p e r j u r y . As t o 
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t h e t r i a l c o u r t ' s a w a r d o f c h i l d s u p p o r t , w h i c h o f n e c e s s i t y 

d e t e r m i n e s t h e c h i l d - s u p p o r t a r r e a r a g e t o be c h a r g e d t o t h e 

f a t h e r , t h e j u d g m e n t i s r e v e r s e d and t h e c a s e i s remanded f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 
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