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v. 
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(CV-08-200076) 

THOMAS, Judge. 

P.D.S. was m a r r i e d t o T.S. ("the mother") i n 2001. In 

May 2004, the p a r t i e s s e p a r a t e d . In J u l y 2004, the mother 

gave b i r t h t o D.A.S.S. ("the c h i l d " ) . In March 2005, P.D.S. 

and B.H. were named as defendants i n a p a t e r n i t y a c t i o n i n 
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the M a r s h a l l J u v e n i l e C o u r t i n A l b e r t v i l l e ("the A l b e r t v i l l e 

j u v e n i l e c o u r t " ) r e g a r d i n g the c h i l d ("the p a t e r n i t y a c t i o n " ) . 

In the p a t e r n i t y a c t i o n , b o t h P.D.S. and B.H. s u b m i t t e d 

themselves f o r p a t e r n i t y t e s t i n g , and t h a t t e s t i n g r e v e a l e d 

t h a t P.D.S. c o u l d not be the f a t h e r o f the c h i l d and t h a t B.H. 

was the b i o l o g i c a l f a t h e r o f the c h i l d . Based on the 

p a t e r n i t y t e s t i n g , the A l b e r t v i l l e j u v e n i l e c o u r t d i s m i s s e d 

the P.D.S. as a p a r t y i n the p a t e r n i t y a c t i o n and a d j u d i c a t e d 

B.H. the f a t h e r o f the c h i l d . 

In December 2005, the c h i l d was removed from the cust o d y 

o f the mother and B.H. ( h e r e i n a f t e r r e f e r r e d t o as "the 

a d j u d i c a t e d f a t h e r " ) by the M a r s h a l l County Department o f 

Human Resources ("DHR"). A l t h o u g h s e r v i c e s were p r o v i d e d t o 

the mother, u l t i m a t e l y DHR c o n c l u d e d t h a t r e u n i t i n g the mother 

and the c h i l d was not p o s s i b l e . In J u l y 2007, DHR f i l e d a 

p e t i t i o n t o t e r m i n a t e the p a r e n t a l r i g h t s o f the mother and 

the a d j u d i c a t e d f a t h e r i n the M a r s h a l l J u v e n i l e C o u r t i n 

G u n t e r s v i l l e ("the G u n t e r s v i l l e j u v e n i l e c o u r t " ) . 

In September 2007, P.D.S. and the mother were d i v o r c e d by 

the M a r s h a l l C i r c u i t C o u r t . The d i v o r c e p l e a d i n g s were on 

p r e p r i n t e d forms c o n t a i n i n g b l a n k s t h a t had been completed by 
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someone o t h e r than P.D.S., because P.D.S. i s i l l i t e r a t e . 

N e i t h e r the d i v o r c e p l e a d i n g s nor the d i v o r c e judgment mention 

the c h i l d , address h i s custody, or award c h i l d s u p p o r t t o 

e i t h e r p a r t y . 

A c c o r d i n g t o a n o t a t i o n on the case-action-summary sheet 

p e r t a i n i n g t o the t e r m i n a t i o n a c t i o n f i l e d i n the G u n t e r s v i l l e 

j u v e n i l e c o u r t , P.D.S. appeared "pro se" a t the t r i a l on DHR's 

t e r m i n a t i o n p e t i t i o n . A f t e r the t r i a l , the G u n t e r s v i l l e 

j u v e n i l e c o u r t e n t e r e d an o r d e r , which reads, i n p e r t i n e n t 

p a r t : 

"1. The p a r e n t a l r i g h t s o f [P.D.S.] are not 
t e r m i n a t e d . 

"2. The c h i l d i s p l a c e d i n the cust o d y o f [P.D.S.]. 

"3. The mother i s a l l o w e d ... s u p e r v i s e d v i s i t a t i o n 
" 

Based upon the award o f v i s i t a t i o n t o the mother, we conclude 

t h a t the G u n t e r s v i l l e j u v e n i l e c o u r t d e n i e d DHR's p e t i t i o n t o 

t e r m i n a t e her p a r e n t a l r i g h t s . See S t a t e Dep't of Human Res.  

v. A.J.T., 939 So. 2d 46, 47 ( A l a . C i v . App. 2006) ("[A] 

judgment t e r m i n a t i n g p a r e n t a l r i g h t s b ut r e s e r v i n g c e r t a i n 

p a r e n t a l r i g h t s t o the p a r e n t i s c o n t r a d i c t o r y . " ) . The 
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G u n t e r s v i l l e j u v e n i l e c o u r t ' s o r d e r does not r e f e r a t any 

p o i n t t o the p a r e n t a l r i g h t s of the a d j u d i c a t e d f a t h e r . 

DHR ap p e a l e d the G u n t e r s v i l l e j u v e n i l e c o u r t ' s judgment 

t o the M a r s h a l l C i r c u i t C o u r t . P.D.S. f i l e d what he termed as 

"a motion t o add a p a r t y , " by which he sought t o have h i m s e l f 

made a p a r t y t o the appeal as an a p p e l l e e , and a p e t i t i o n 

s e e k i n g c u s t o d y of the c h i l d . The c i r c u i t c o u r t t r e a t e d 

P.D.S.'s "motion t o add a p a r t y " as a motion t o i n t e r v e n e , 

which the c i r c u i t c o u r t g r a n t e d . A f t e r a t r i a l , a t which the 

c i r c u i t c o u r t c o n s i d e r e d P.D.S.'s r e q u e s t f o r cust o d y d u r i n g 

the d i s p o s i t i o n a l phase of the p r o c e e d i n g t h a t o c c u r r e d a f t e r 

c o m p l e t i o n of the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s phase of the 

p r o c e e d i n g , the c i r c u i t c o u r t e n t e r e d an o r d e r on October 16, 

2008, t e r m i n a t i n g the p a r e n t a l r i g h t s of the mother and the 

a d j u d i c a t e d f a t h e r ; the o r d e r f u r t h e r awarded f u l l c u s t o d y of 

the c h i l d t o DHR and g r a n t e d DHR p e r m i s s i o n t o p l a c e the c h i l d 

f o r a d o p t i o n . The o r d e r d i d not s p e c i f i c a l l y address the 

custo d y p e t i t i o n f i l e d by P.D.S.; however, the o r d e r d i d s t a t e 

t h a t DHR was "not ... l i m i t [ e d ] or f o r b i d [ d e n ] ... from 

c o n s i d e r i n g [P.D.S.] when making d e c i s i o n s on v i s i t a t i o n , 

placement, or a d o p t i o n m a t t e r s . " 
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On November 14, 2008, DHR f i l e d what i t s t y l e d as a 

"motion t o a l t e r or amend" the c i r c u i t c o u r t ' s o r d e r , i n which 

DHR r e q u e s t e d t h a t the c i r c u i t c o u r t add t o the o r d e r a 

s p e c i f i c f i n d i n g r e g a r d i n g P.D.S.'s c l a i m t h a t he was the 

presumed f a t h e r of the c h i l d under A l a . Code 1975, § 26-17-

5 ( a ) ( 1 ) . 1 On November 24, 2008, P.D.S. f i l e d a response t o 

DHR's motion, i n which P.D.S. agreed w i t h DHR t h a t the c i r c u i t 

c o u r t s h o u l d address whether he was the presumed f a t h e r of the 

c h i l d and whether he s h o u l d be awarded c u s t o d y of the c h i l d . 

1 S e c t i o n 26-17-5 was r e p e a l e d by A c t No. 2008-376, A l a . 
A c t s 2008. S e c t i o n 26-17-5(a) read, i n p e r t i n e n t p a r t : 

"(a) A man i s presumed t o be the n a t u r a l f a t h e r 
of a c h i l d i f . . . : 

"(1) He and the c h i l d ' s n a t u r a l mother 
are or have been m a r r i e d t o each o t h e r and 
the c h i l d i s born d u r i n g the ma r r i a g e " 

P.D.S. m a i n t a i n s t h a t he i s the c h i l d ' s presumed f a t h e r . 
However, § 26-17-5(b) c l e a r l y s t a t e d , i n p a r t , t h a t " [ t ] h e 
p r e s u m p t i o n of p a t e r n i t y i s r e b u t t e d by a c o u r t decree 
e s t a b l i s h i n g p a t e r n i t y of the c h i l d by a n o t h e r man." As 
p r e v i o u s l y n oted i n the t e x t of t h i s o p i n i o n , P.D.S. and B.H. 
were p a r t i e s t o the p a t e r n i t y a c t i o n r e g a r d i n g the c h i l d i n 
which the A l b e r t v i l l e j u v e n i l e c o u r t e n t e r e d a judgment 
a d j u d i c a t i n g B.H. the f a t h e r of the c h i l d . From our re v i e w of 
the r e c o r d of the a c t i o n i n the c i r c u i t c o u r t , however, i t 
appears t h a t P.D.S. might attempt t o r a i s e the i s s u e of 
f a i l u r e of s e r v i c e i n the p a t e r n i t y a c t i o n . Thus, i t i s 
u n c l e a r a t t h i s time whether P.D.S. may be the presumed f a t h e r 
of the c h i l d . 
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The c i r c u i t c o u r t d e n i e d the postjudgment motions on J a n u a r y 

30, 2009. P.D.S. f i l e d a n o t i c e of ap p e a l on March 6, 2009. 

DHR f i l e d a motion t o d i s m i s s t h i s a p p e a l , a r g u i n g t h a t 

the postjudgment motions f i l e d by DHR and P.D.S. i n the 

c i r c u i t c o u r t were u n t i m e l y and f a i l e d t o t o l l the time f o r 

f i l i n g an appea l because they were f i l e d more than 14 days 

a f t e r the e n t r y of the c i r c u i t c o u r t ' s October 16, 2008, 

o r d e r , see Rule 1 ( B ) , A l a . R. Juv. P. ( s t a t i n g t h a t 

" [ p ] r o c e d u r e s h a l l be u n i f o r m i n a l l j u v e n i l e c o u r t s , whether 

a t the c i r c u i t or d i s t r i c t c o u r t l e v e l or i n the c i r c u i t c o u r t 

by t r i a l de novo" and t h a t a l l postjudgment motions i n 

j u v e n i l e cases must be f i l e d w i t h i n 14 days of the e n t r y of 

the judgment), and, t h e r e f o r e , t h a t P.D.S.'s March 6, 2009, 

a p p e a l , f i l e d w e l l a f t e r the e x p i r a t i o n of the 14-day a p p e a l 

p e r i o d a p p l i c a b l e t o appeals from judgments i n j u v e n i l e c a s e s , 

see Rule 2 8 ( c ) , A l a . R. Juv. P., was u n t i m e l y f i l e d . See, 

g e n e r a l l y , F.G. v. S t a t e Dep't of Human Res., 988 So. 2d 555, 

557 ( A l a . C i v . App. 2007). P.D.S. responds t h a t h i s c l a i m f o r 

c u s t o d y was, i n f a c t , a compulsory c o u n t e r c l a i m i n the 

j u v e n i l e c o u r t and a l s o t h a t i t was a c l a i m s e e k i n g t o modify 

the d i v o r c e judgment; t h e r e f o r e , he a s s e r t s t h a t h i s c l a i m 
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was, i n a c t u a l i t y , a c i v i l and not a j u v e n i l e m a t t e r and t h a t , 

t h u s , h i s postjudgment motion c o u l d p r o p e r l y have been f i l e d 

w i t h i n 30 days of the e n t r y of the c i r c u i t c o u r t ' s o r d e r . 

We need not d e c i d e whether DHR or P.D.S. i s c o r r e c t 

because t h a t d e t e r m i n a t i o n i s not n e c e s s a r y t o the r e s o l u t i o n 

of t h i s a p p e a l . As we are p e r m i t t e d t o do, see, e.g., M.M. v.  

L.L., 989 So. 2d 528, 528 ( A l a . C i v . App. 2007), we have 

n o t i c e d , ex mero moto, a j u r i s d i c t i o n a l d e f e c t t h a t r e q u i r e s 

us t o d i s m i s s t h i s a p p e a l : the ap p e a l of the G u n t e r s v i l l e 

j u v e n i l e c o u r t ' s o r d e r t o the c i r c u i t c o u r t was improper 

because the G u n t e r s v i l l e j u v e n i l e c o u r t ' s o r d e r was not a 

f i n a l judgment. See Rule 28( B ) , A l a . R. Juv. P. ( p e r m i t t i n g 

appeals t o c i r c u i t c o u r t from " f i n a l o r d e r s , judgments, or 

d e c r e e s " ) ; S t a t e ex r e l . Thomas v. Mixon, 674 So. 2d 611, 612 

( A l a . C i v . App. 1995) ( n o t i n g t h a t a p a r t y may a p p e a l a 

j u v e n i l e c o u r t ' s judgment t o the a p p r o p r i a t e a p p e l l a t e c o u r t 

i f the j u v e n i l e c o u r t ' s judgment i s a f i n a l judgment capable 

of s u p p o r t i n g an a p p e a l ) . As noted above, the j u v e n i l e 

c o u r t ' s o r d e r f a i l e d t o c o m p l e t e l y address DHR's p e t i t i o n 

s e e k i n g the t e r m i n a t i o n of the p a r e n t a l r i g h t s of the mother 

and the a d j u d i c a t e d f a t h e r . The o n l y p a r e n t a l r i g h t s the 
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j u v e n i l e c o u r t s p e c i f i c a l l y a d d r e s s e d i n i t s o r d e r were 

P.D.S.'s p a r e n t a l r i g h t s . Even assuming t h a t the o r d e r 

e f f e c t i v e l y d e n i e d DHR's p e t i t i o n t o t e r m i n a t e the mother's 

p a r e n t a l r i g h t s by awarding her v i s i t a t i o n , which i n d i c a t e s 

t h a t her r i g h t s were not t e r m i n a t e d , see A.J.T., 939 So. 2d a t 

47, the G u n t e r s v i l l e j u v e n i l e c o u r t ' s o r d e r l e f t DHR's c l a i m 

s e e k i n g t e r m i n a t i o n of the a d j u d i c a t e d f a t h e r ' s p a r e n t a l 

r i g h t s u n r e s o l v e d . See G.B. v. S t a t e Dep't of Human Res., 959 

So. 2d 1116, 1120 ( A l a . C i v . App. 2006); P.B. v. P.C., 946 So. 

2d 896, 898 ( A l a . C i v . App. 2006) ("This appe a l i s from a 

n o n f i n a l judgment. The u n d e r l y i n g i s s u e s i n v o l v e d i n t h i s case 

have not been a d j u d i c a t e d by the j u v e n i l e c o u r t . " ) . Thus, the 

G u n t e r s v i l l e j u v e n i l e c o u r t ' s o r d e r was not a f i n a l judgment 

cap a b l e of s u p p o r t i n g an a p p e a l . Mixon, 674 So. 2d a t 612; 

see a l s o G.B., 959 So. 2d a t 1120; P.B. v. P.C., 946 So. 2d a t 

897. We t h e r e f o r e d i s m i s s the appeal w i t h i n s t r u c t i o n s t o the 

c i r c u i t c o u r t t o d i s m i s s the ap p e a l from the G u n t e r s v i l l e 

j u v e n i l e c o u r t ' s o r d e r and t o remand the case t o the j u v e n i l e 

c o u r t f o r f u r t h e r p r o c e e d i n g s on DHR's p e t i t i o n t o t e r m i n a t e 

the p a r e n t a l r i g h t s of the a d j u d i c a t e d f a t h e r . 
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DHR's motion t o d i s m i s s the appeal i s t h e r e f o r e d e n i e d . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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