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Wachovia Bank, National Association
Appeal from Jefferson Circuit Court

(Cv-07-902090)

BRYAN, Judge.

Katrenia Thompscn ("Katrenia”), one of the defendants
below, appeals from a partial summary Jjudgment I1In favor of
Wachovia Bank, Naticnal Association {("Wachevia'), the

plaintiff below. We reverse and remand.
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On Qctober 1, 2007, Wachovia sued EKatrenia and her
siblings, Terrell Jones and Wanda Mitchell, in the Jefferson
Circuit Court, stating a claim of ejectment. As the factual
basis of its claim, Wachovia alleged that it had foreclosed on
a mortgage on a home located at 2600 15th Street West in
Birmingham ("the property"); that it had purchased the
property at the foreclosure sale; that 1t had subsequently
demanded that the mortgagors, Katrenia, Jones, and Mitchell,
surrender possession of the property within 10 davys; and that
Katrenia, Jones, and Mitchell had not surrendered possession
of the property within 10 days after Wachovia's demand for
possession. As relief, Wachovia sought possession of the
property; a determination that Katrenia, Jones, and Mitchell
had forfeited their statutory right of redempticn by their
alleged failure to surrender possession of the property within
10 days after Wachovia had made 1ts demand; and damages for
the alleged wrongful detention of the property by Katrenia,
Jones, and Mitchell after the Ifcoreclosure sale. Wachovia
subsequently amended its complaint to add Carv Thompson as an
additional defendant and to allege that Cary Thompscon was zlso

an occupant of the property and that he also had failed to
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surrender possession of the property in response to Wachovia's
demand.

Katrenia and Mitchell, acting »ro se, sent the trial
court letters in response to Wachovia's complaint. Nelther
Jones nor Thompson responded to the complaint. On December 4,
2007, the trial court entered a default judgment in favor of
Wachovia and against all the defendants; however, Dbecause
Katrenia and Mitchell had responded to Wachovia's complaint by
sending the trial ccourt letters, the trial court subsegquently
set aside the default judgment with respect to them.

On April 1, 2008, Wachovia moved the trial ccurt for a
partial summary judgment against Katrenia and Mitchell inscfar
as Wachovia claimed (1) that it was entitled to possession of
the property and (Z2) that Katrenia and Mitchell had forfeited
their statutory right of redemption by failing to vacate the
property within 10 days after Wachovia had demanded
possession. In suppcert of the motion, Wachovia submitted an
affidavit signed by Kimberly Ralston in which she stated that
she was an agent of Wachovia whce had knowledge concerning the
account of Katrenia, Jones, and Mitchell; that Ameriguest

Mortgage Company, which had held a mortgage on the property,
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had assigned its rights under the mortgage to Wachovia; that
Wachovia had foreclosed the mortgage on September 24, 2007;
that Wachovia had become the owner of the property by virtue
of its purchasing the property at the foreclosure sale; that
Wachovia, on September 25, 2007, had sent Katrenia, Jones, and
Mitchell a letter demanding that they surrender possession of
the property within 10 days in accordance with & 6-5-251, Ala.
Code 1975; and that Katrenia, Jones, and Mitchell had failed
to surrender possession of the property.'! The affidavit also
authenticated copies o©of the foreclosure deed conveying the

property to Wachovia and the letter demanding possession of

‘In pertinent part, § 6-5-251 provides:

"(a) The possession of the land must be
delivered to the purchaser or purchaser's
transferees by the debtor or mortgagor if in their
possessicn or in the possession of anyone holding
under them by privity of title, within ten (10) days
after written demand for the possessicon has been
made by, or on behalf of, the purchasers or
purchasers transfereses,

"

"(c)}y Fallure of the debtor or mortgager or
anycne holding possession under him or her to comply
with the preovisicons of this section forfeits the
right o©of redempticn of the debtor or one holding
possession under the debtor."

4
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the property, which were attached to the affidavit.

On May 8, 2008, Katrenia, now represented by an attorney,
filed an amended answer asserting as an affirmative defense
that "[Wachovia] is without legal title to the property due to
defective notice, defective sale, and wrongful foreclosure.
Therefore, said foreclosure sale and deed are void and dus to
be set aside and held for naught.™

On May 9, 2008, the trial court entered a partial summary
Judgment against Katrenia and Mitchell due to their failure to
file any evidence in opposition to Wachovia's partial-summary-
Judgment motion. However, that same day, Katrenia's attorney
filed a Rule 56(f), Ala. R. Civ. P., affidavit in opposition
to Wachovia's partial-summary-judgment mction 1in which he
stated that he needed discovery to cbtain evidence to prove
Chat the foreclosure was not valid. On May 14, 2008, Katrenia
moved the trial court to set aside the partial summary
Judgment entered against her on May % on the ground that she
had not received notice of the hearing on the partial-summary-
Judgment motion, and, on May 29, 2008, the trial court granted
that moticon. The trial court alsc granted Katrenia leave to

conduct discovery regarding the validity of the foreclosure.
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On August 14, 2008, Katrenia filed a response to
Wachovia's partial-summary-judgment motion 1in which she
asserted that Wachovia had failed to establish that it was
entitled to possession of the property because, she said, it
had not proved that it had properly foreclosed the mortgage on
the property. Specifically, she asserted that Wachovia had not
properly foreclosed the mortgage because, she said, the
mortgage regulired that Wachovia give her notice of the default
in payment of the debt secured by the mortgage, notice of the
acceleration of that debt, and notice of the foreclosure and
Wachovia had failed to give her such notice. In addition, she
asserted that Wachovia was not entitled to possession of the
property because she had not recelved a demand for possession
from Wachovia feollowing the foreclosure. Katrenia supported
her response to Wachoevia's partlial-summary-judgment motion
with an affidavit in which she stated that she had not
received ncotice of the default in the payment of the debt,
notice of the acceleration of the debt, notice of the
foreclosure, or a demand for possessiocn of the property before
she was served with process 1n Wachovia's ejectment action.

In addition to her affidavit, Katrenia submitted a cocpy
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of an adjustable-rate promissory note ("the promissory notem)
dated November 8, 2005, in which only Jones and Mitchell had
promised to pay Amerigquest principal in the amount of $60,000
together with interest; a mortgage ("the mortgage") dated
November &, 2005, in which Katrenia, Jones, and Mitchell had
granted Ameriquest a mortgage on the property in order to
secure the payment of the promissory note; a letter sent by
atteorney J. Steven Mobley {("the Mobley letter™) by facsimile
transmission to Specialized Loan Servicing, LLC, the entity
authorized by Wachovia to service the mortgage, con March 5,
2007; and an agreement between Jones and Mitchell, on the cne
hand, and Specialized Loan Servicing, on the other, dated
March 7, 2007 ("the forbearance agreement"). The Mcbhley letter
stated that Mobley represented Jones; that Jones had learned
that Specialized Loan Servicing had scheduled a foreclosure
sale of the property for March 19, 2007; and that Jones had
not been aware that the mortgage was 1In default until he
received a letter dated February 16, 2007, from the law firm
of Sirote & Permutt. The Mobley letter reguested that the
foreclosure sale Dbe suspended so that Jones could make

arrangements to pay the past-due payments on the mortgage. The
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forbearance agreement evidenced an agreement by Specialized
Loan Servicing to suspend the foreclosure sale in
consideration of Jones's and Mitchell's agreeing to pay the
past-due mortgage payments in 12 installments. Jones and
Mitchell alsc agreed that they had received the notice of
default and the notice of the foreclosure sale required by the
mortgage and that, 1f they defaulted in making the payments
due under the forbearance agreement, Specialized Loan
Servicing could sell the property at a foreclosure sale
without giving them any further notice.

Thereafter, the trial court held a hearing on Wachovia's
partial-summary-judgment motion. At the hearing, Wachovia
argued that, although Katrenia denied being given the notice
regquired by the mortgage as a prerequisite to foreclosure, the
mortgage provided that notice to any of the mortgagors
constituted notice to all c¢f them and that Wachecvia had given
Jones and Mitchell the notice required by the mortgage as a
prerequisite to foreclosure. Katrenia then moved the trial
court for a continuance of the hearing s¢ that she cculd
obtain affidavits from Jones and Mitchell, and the trial ccocurt

granted her mctlion. Thereafter, Katrenia filled affidavits
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signed by Jones and Mitchell in which they denied recelving
any notice that Wachovia was accelerating the debt or
foreclosing the mortgage and denied receiving a demand for
possession of the property. Wachovia moved the trial court to
strike the affidavits of Mitchell and Jones, but the trial
court did not rule on that motion.

Following another hearing on Wachovia's partial-summary-
Jjudgment motion, the trial court entered an order granting
that moticon. In pertinent part, that order stated:

"The salid mortgage requires the following notice be
given in the event of default in payments and
acceleration of the mortgaged indebtedness:

"'22. Acceleration; Remedies. Lender shall
give notice to Borrower prior to
acceleration fellowing Borrower's breach of
any covenant in this Security Instrument.

The notice shall specify: (a} the
default; (b) the action reguired to cure
the default; (¢} a date, not less than 30
days from the date the notice is given to
Borrower, by which the default must Dbe
cured; and (d) that failure to cure the
default on or before the date specified in
the notice may result in acceleration of
the sums secured by this Security
Instrument and sale of the Property. The
notice shall further inform Borrower of the
right to reinstate after acceleration and
the right to bring a court action to assert
the non-existence of a default or any other
defense of Borrower to accelerate and sale.
Tf the default is not cured on or before



2080578

the date specified in the notice, Lender at
its option may require immediate payment in
full of all sums secured by this Sescurity
Instrument without further demand and may
invoke the power of sale and any other
remedies permitted by Applicable Law..

"'TIf Lender inveckes the power of sale,
Lender shall give & copy of a notice to
Borrower in the manner previded in Section
15...." {emphasis added [by trial court]).

"Section 15 of the said November &, 2005
mortgage provides the followling:

"5, Notices.,. A1l notices given by
Borrower or Lender in connection with this
Security Instrument must be in writing. Any
notice to Borrower in connection with this
Security Instrument shall be deemed to have
been given to Borrower when mailed by first
class mail and when actually delivered to
Borrower's notice address if sent by cother
means. Nobtice to any one Borrower shall
constitute notice to all Borrowers, unless
Applicable Law expressly require otherwise.,
The notice address shall be the Propertyvy
Address unless Borrower has designated a
substitute notice address by notice to
Lender. BRorrower shall promptly notify
Lender of Borrower's change of address.'
(emphasis added [by trial court]).

"On June 10, 2007, certified mail notice was
attempted on Defendants Terrell Jones and Wanda
Mitchell at the Property Address, that the said note
and mortgage was 1in default due tc the failure of
the sald Defendants to pay the March 1, 2007
installment payment and all monthly payments
accruling since that date. The said letter included
all the items of notice required by Paragraph 22 of
the said mortgage cited hereinabove., The said letter

10
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was returned by the US Postal Service marked
'unclaimed' after three attempted deliveries on May
18, 22 and June 32, 2007.

"On July 10, 2007, a second attempted certified
mail notice was made on Defendants Terrell Jones and
Wanda Mitchell at the said Property Address,
notifying them of the defaull in payments and intent
to accelerate the debt. The said letter stated that
a failure to cure the default by remitting $4,806.07
by August 12, 2007 could result in acceleration of
the entire debt and the commencement of foreclosure
proceeding. However, after three attempts on July
11, 16 and 26, 2007, this certified letter was
returned as well, marked 'Unclaimed' to the sender,
Specialized Loan Servicing, LLC. On August 17, 2007,
the law firm, 5Sirote & Permutt, PC issued first
class mail to Defendants Terrell Jones, Wanda
Mitchell and Kat[re]lnia Thompson directed at two
addresses, 3320 Ridge Manner Drive, Apt #2 and 24600
15th Street West, the Property Address. The August
17, 2007 letter purportedly notifled [Katrenia,
Jones, and Mitchell] that the assignee of the
mortgage, Plaintiff Wachovia Bank, NA, accelerated
the debt and the amount needed to cure the default
would be $66,164.09. The said August 17, 2007 letter
was also a notice to the Defendants that Plaintiff
was inveking the power of sale by instituting
foreclosure proceedings and a date for the
foreclosure, September 24, 2007, was specified in
the said letter. The foreclosure sale was conducted
on that said date, which 1is also the date of the
execution of the Foreclosure Deed.

"In this regard, the August 17, 2007 attorney
letter, sent by First Class Mail, was different in
content from the previous notices, which were
attempted to be delivered by certified mail by the
holder's authorized representative, Speclalized Loan
Servicing, TInc. The previous notices were notices
of intent to accelerate the debt unless the
arrearage specified in the letter was paid, under

11
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terms and conditions defined in Paragraph 22 of the
said mortgage. The notice further stated that a
possible consequence of failing to cure the default
would be the institution of foreclosure proceedings.
However, the August 17, 2007 attorney letter was the
notice of intent to foreclose. While not adeguate
notice of intent to accelerate, the letter does meet
the requirements of notice Lo exercise the power of
sale. Paragraph 22 specifically provides, 'If Lender
invokes the power of sale, TLender shall give a copy
of a notice to Borrower in the manner provided in
Section 15."' Section 15 provides that notice to one
Borrower 1s considered to be notice to all when
delivered to the Property Address, or to any
alternative address for which Borrowers have
previously notified [the Tender] to direct notices,
and when the subject of the notice is the Lender's
intent to exercise iLs power of sale. The record
before the Court is that [Katrenia, Jones, and
Mitchell] did not apprise [Wachovia] of any
alternative address and in fact, the affidavit of
Katrenia Thompson positively avers that she resides
at the said property address and has so resided
continuously since February 22, 1995 when her mother
passed away and [Katrenia] moved into the residence
to care for her elderly father, Joseph Jones.

"These correspondences from [Wachovial and/or
its authorized representative are not the only
notices that Katrenia, Jones, and Mitchell]
recelved regarding their default cn the said note
and mortgage and of the Intent of [Wachovia] and/or
its predecessors 1n Interest to take acticn under
the terms of the said mortgage.

"The Ccurt has reviewed correspondence from the
law offices of J. Steven Mokley to an entity named
Specialized Loan Servicing, dated March 5, 2007, 4
days after [Jones and Mitchell's] failure to make
their March 1, 2007 installment payment. The said
letter makes specific reference to the note and
mortgage referenced hereinabove and of the

12
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circumstances wherekby said indebtedness was created.
The letter states:

"'Mr. Jones and his sisters were Lo pay an
equal amount on the mortgage which would
allow Kat[re]lnia Thompson to live in their
deceased parents' home. The letter dated
February 16, 2007, from the law office of
Sirote & Permutt was the first indication
Chat tChe mortgage on the property was not
being paid by Katl[re]lnia Thompson.'

"Counsel for Defendants, 1in the March 5, 2007
correspondence, reaguested that a sale of the said
mortgaged property, scheduled to take place on March
19, 2007, be 'setL aside until such time as an
affordable plan to get current with past due
mortgage payments can be implemented....'

"Defendants' counsel's efforts bere fruit in
that on March 7, 2007, a new agreement was reached
styled: Repayment Agreement (Foreclosure) By and
Between Specialized Loan Servicing, LLC and Terrell
Jones and Wanda Mitchell., The said agreement
referenced a loan number, ... which was referenced
in the June and July 2007 certified letters
notifying Defendants of post-March 1, 2007 defaults
in payments c¢f the said lecans. The Court is thus
satisfied that the March 7, 2007 agreement pertains
to the same note and meortgage agreements that are
before 1t in this action.

"The salid agreement recites that foreclcesure
proceedings had begun on February 2, 2007, but that
the loan servicing firm, as authorized
representative of the hcelder of the mortgage, was
willing to forebear on exercising 1ts principal's
right under the ncte and mortgage, under the terms
and conditions specified 1In the March 7, 2007
agreement.,

"The sald agreement provided the fellowing with

13
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regard to the Defendants' admissions and future
notice of the Lender's exercising its power of sale:

"'2. Borrower's Admissions. Borrower hereby
admits that the amounts owed by the
Borrower to the Servicer as stated above
are fully accurate and valid charges under
Che Tecan Documents and Borrower has no
defenses, offsets, or counterclaims of any
nature whatsoever to the enforceability of
the Lean Documents, such stated amounts,
and the pending foreclosure proceeding.

"'o. Status of Default. The ©parties
acknowledge that the Borrower has been
notified of Borrower's default under the
Loan Documents, that the loan has been
accelerated, if applicable, and that a
20-day demand letter was mailed to the
Borrower on December 19, 2006. The demand
letter and all foreclosure notices already
issued shall remain 1in full force and
effect until such time as the Borrower
becomes completely current in Borrower's
loan payments, fulfills all of Borrower's
obligations pursuant to thilis agreement, and
cures all of Borrower's default (s} under
the Loan Documents, In the event of
Borrower's default pursuant Lo the terms of
this Agreement, the Premises mav ke sold at
a foreclosure sale for the unpaid balance
of the monies due Servicer at the earliest
available date, without further notice to
Borrower.' (emphasis  added [by Lrial
court]).

"The said agreement was signed by Defendants
Terrell Jones and Wanda Mitchell on March 14, 2007,
and by Specialized Loan Servicing, LLC c¢n March 30,
2007,

"[Katrenia] argues in opposition to [Wachovia's]

14
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motion for summary Jjudgment that the foreclosure
precess, by which [Wachovia] acguired a foreclosure
deed and the I1Immediate right to possession
thereunder, was defective in that Defendants did not
receive proper notice of acceleraticn under the
terms and conditions of the said mortgage.

"The Court finds that [Wachovia's] complaint
does not seek recovery of the accelerated amount of
its debt, but possession along with damages for
wrongful retention of possession of the said real
property since the time of default and foreclosure.
Whether there i1s defective notice to accelerate the
debt, the Court finds to be irrelevant Lo this
action.

"The notice to which the Court's attention is
directed 1is the notice Lo exercise tLhe power of
sale, that is, the notice to institutse foreclosure
proceedings which is the means by which [Wachovia]
seecks the remedy of ejectment of Defendants from
possession. Under the terms of the mortgage, sald
notice to one of the Borrowers 1s considered to be
notice to all BRorrowers. Defendant Kat[re]lnia
Thompson being one of the 3 Borrowers, nctice to
Defendant Mitchell and Defendant Jones, constitutes
constructive notice to Defendant [Katrenia]
Thompson.

"The March 7, 2007 forbearance agreement between
[Wachovia's] authorized representative, Specialized
Loan Servicing, LLC, and two of the Defendants,
Terrell Jcnes and Wanda Mitchell, modif[ies] the
notice terms ¢f the said mortgage note by specifying
that the notice which said Defendants had already
received dating back to December 19, 2006 'shall
remain in full force and effect’' and that no further
notice would be reguired in the event of a default
under the terms of the said March 7, 2007
forbearance agreement.

"Defendant Kat[re]lnia Theompson had constructive

15
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notice through the notice provided to her
co-mortgagees, Defendants Jcones and Mitchell, by
operation of the terms of the March 7, 2007
forbearance agreement, and she had actual notice
through the August 17, 2007 first c¢lass letter
mailed Lo the Property Address, which is the address
specified in the notice provisions of the instrument
itself to which official notice is to be sent. The
only way that some other address would have been
proper, under the terms of the said mortgage, would
be had Defendant [Katrenia] Thompson advised
[(Wachovia] or its authorized representative,
Specialized Loan Servicing, LLC, of an alternative
address. Defendant [Katrenia] Thompson's affidavit
does not so state.

"Since notice to one Defendant 1is  deemed
sufficient as notice to all Defendants under the
terms of the said note, the Court finds that there
is no defect in the notice to exercise its power of
sale with reference to Defendant [Katrenia]
Thompson.

"

"The foregoing matters and authority having been
considered by the Court, the following is hereby
QRDERED ;

"1. There being no genuine issue as to the
existence of a material fact and as a matter of law
[Wachovia] 1s entitled to a Jjudgment, motion for
summary Judgment 1is rendered in favor of the
Plaintiff [Wachovia] and against the Defendant
Kat[relnia Thompson regarding possession and the
forfeiture of her right of redemption. Motion for
summary Judgment 1s hereby GRANTED."

Following entry of the order granting 1its partial-

summary-judgment moticn, Wachovia moved the trial court to

16
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certify that order as a final judgment pursuant to Rule 54 (b),
Ala. R. Civ. P., and the trial court did so. Katrenia moved
the trial court to alter, amend, or vacate the partial summary
Judgment pursuant to Rule 5%(e), Ala. R. Civ. P.; however, the
trial court denied that motion. Katrenia then timely appealed
to the supreme court, and the trial court stayed execution on
the partial summary Jjudgment on the condition that Katrenia
pay a supersedeas bond in the amount of $5,000. The supreme
court subsequently transferred Katrenia's appeal to this court
pursuant to § 12-2-7(6), Ala. Code 1975.

On appeal, Katrenia asserts that the partial summary
Judgment entered by the trial court is void kbecause, she savs,
the trial court lacked subject-matter Jurisdiction over
Wachovia's ejectment acticn. Although Katrenia did not
challenge the trial court's subject-matter Jjurisdiction while
the action was 1n the trial court, "TUsubject-matter
Jurisdiction may not be waived; a court's lack of
subject-matter jurisdiction may be raised at any time by any
party and may even be raised by a court ex mero motu."'"

M.B.L. v. G.G.L., 1 So. 3d 1048, 1050 {(Ala. Civ. App. 2008)

(gquoting S.B.U. v. D.G.B., 913 So. Zd 452, 455 (Ala. Civ. App.

17
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2005), guocting in turn C.J.L. v. M.W.B., 868 So. 2d 451, 453

(Bla. Civ. App. 2003)}). Our review of a challenge to a trial
court's subject-matter jurisdiction is de novo. M.B.L. 1 So.
3d at 1050.

Katrenia asserts that the trial court lacked subject-
matter jJurisdiction over Wachovia's ejectment action because,
she says, Wachovia did not have the right to immediate
possession of the propertvy on the date it commenced 1its
ejectment action, a right that, Katrenia says, was necessary
to confer subject-matter Jjurisdiction on the trial court.
Katrenia argues that Wachovia did not have the right to
immediate possession of the property on the date it commenced
its ejectment action because it commenced 1ts action on
October 1, 2007, less than 10 days after it allegedly sent
Katrenia, Jones, and Mitchell a letter on September 25, 2007,
demanding that they surrender possession of the property
within 10 days pursuant to § 6-5-221, Ala. Code 1975. Katrenia
bases her argument that Wachovia did ncet have the right to
immediate possession of the property until the expiration of
10 days after its demand on the language of & 6-5-251(a),

which states that, following a foreclcesure sale, "[tlhe

18
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possession of the land must be delivered to the purchaser [of
the property at the foreclosure sale] Or purchaser's
transferees by the debtor or mortgagor if in their possession
or in the possession of anyone holding under them by privity

of title, within ten {10) days after written demand for the

possession has been made by, or on behalf of, the purchasers

or purchaser's transfereces.”" (Emphasis added.) Wachovia, on
the other hand, argues that, despite the language of & 6-5-
251¢a), it had the right to immediate possessicn of the
property as soon as it purchased the property at the
foreclosure sale on September 24, 2007.

Neither party has cited a case directly on point. In

Jones wv. Butler, 286 Ala. 6%, 237 5o. 2d 460 (1970}, the

purchaser at a foreclosure sale brought an ejectment action
against the mortgagor 1in possession, and the supreme court
stated that when "the original mortgage and foreclosure deed,
or certified copies of the record thereof, were introcduced in

evidence, coupled with proof of demand for possessicn, and

failure to deliver pcssessicn, such introduction made out a

prima facle case for [the plaintiff who brcught the ejectment

action].™ 286 Ala. at 71, 237 So. 2d at 462 (emprhasis added).

19
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Based on & 6-5-251(a) and the guote from Jones v. Butler, we

conclude that Wachovia did not have a right to immedizate
possession of the progverty until 10 dayvs after it made demand
for possession of the property on September 25, 2007, and that
its ejectment claim did not accrue until Katrenia, Jones, and
Mitchell failed to deliver possession 10 days after Wachcovia
made that demand for possession. Thus, when Wachovia commenced
its ejectment action on Octoker 1, 2007, its ejectment claim
had not yet accrued; that claim did not accrue until Katrenia,
Jones, and Mitchell failed to deliver possession of the
property by October 5, 2007. Conseguently, the issue before us
is whether Wachovia's commencement of its ejectment action
four days before i1ts ejectment claim accrued deprived the
trial court of subject-matter jurisdiction. Neither party has
cited an Alabama case directly addressing this issue. However,

in Blumberg v. USAA Casualty Insurance Co., 790 Sco. 2d 1061

(Fla. 2001}, the Florida Supreme Court held that the proper
remedy for the premature filing of an action is the abatement
or staying of the action until 1t accrues. 790 So. 2Zd at 1065.
We find that holding persuasive. Therefcre, we conclude that

Wachovia's commencing its ejectment action four days before

20
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its ejectment claim accrued did not deprive the trial court of
subject-matter jurisdiction over Wachovia's ejectment action.
Therefore, we will address the merits of the partial summary
Judgment entered by the trial court.

"This Court's review of a summary judgment is de
nove, Williams v, State Farm Mub. Auto. Tns. Co.,
886 So. 24 72, 74 (Ala. 2003). We apply the same
standard of review as the trial court applied.
Specifically, we must determine whether the movant
has made a prima facie showing thalt no genuine issue
of material fact exists and that the movant 1is
entitled Lo a Jjudgment as a matter of law. Rule
56{c), Ala. R. Civ. P.; Blue Cross & Blue Shield of
Alagbama v. Hodurski, 899 Sc. 2d 948, 952-53 (Ala.
2004). In making such a determination, we must
review the evidence in the 1light most favoerable fLo
the nonmovant. Wilson v. Brown, 496 So. Zd 756, 758
(Ala. 1986). Once the movant makes a prima facie
showing that there 1s no genuine issue of material
fact, the burden then shifts to the nonmecvant to
produce 'substantial evidence' as to the existence
of a genuine 1issue c¢f material fact. Bass v,
SouthTrust Bank of Baldwin County, 538 So. 2d 794,
797-98 (Ala. 1989); Ala. Code 187>, & 12-21-12.
"[Slubstantial evidence 1is evidence ¢f such welight
and quality that fair-minded persons in the exercise
of 1mpartial Jjudgment c¢an reascnably 1infer the
existence of the fact sought tCo be proved.' West v.
Founders Life Assur. Co. of Fla., 547 So. 2d 870,
871 (Ala. 1989%)."

Dow v. Alabama Democratic Partv, 897 So. 2d 1035, 1038-39

(Ala. 2004).
Katrenia argues, among other things, that the trial court

erred in granting Wachovia's partial-summary-judgment motion
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because, she says, Wachovia failed to establish the absence of
a genuine issue of material fact regarding whether she was
notified of the foreclesure sale.

In her affidavit, Katrenia denied receiving notice of the
September 24, 2007, foreclosure sale. The trial court
concluded that Katrenia had received cconstructive notice of
the September 24, 2007, foreclosure because (1) Jones and
Mitchell had agreed in the forbearance agreement that they had
received ncotice of the previously scheduled March 19, 2007,
foreclosure sale; (2) Jones and Mitchell had agreed in the
forbearance agreement to waive any notice of another
foreclosure sale if they defaulted in paying the payments due
under the forbearance agreement; and Section 15 of the
mortgage provided that notice to one of the mortgagors was
notice to all. However, because Kaltrenla was nolt a party to
the forbesarance agreement, she did not agree to waive her
right to notice of the September 24, 2007, foreclosure sale
pursuant to the mortgage. Thus, despite Jones's and Mitchell's
walver of ncotice of the September 24, 2007, foreclosure szle,
Wachovia was still obligated by the mortgage to effect notice

of that foreclosure sale on Katrenia in accordance with the
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mortgage. Accordingly, the trial court erred insofar as it
concluded that Wachovia effected constructive notice of the
September 24, 2007, foreclosure sale on Katrenia by virtue of
Jones's and Mitchell's entering into the forbearance
agreement.

Sections 22 and 15 of the mortgage provide that Wachovia
could effect notice of the Septemker 24, 2007, foreclosure
sale on Katrenia by sending a notice of that foreclosure sale
to Katrenia, Jones, or Mitchell by first-class mall addressed
to the property or to anvy other address designated by them.
The trial court concluded that Wachovia had effected such
notice on Katrenia by virtue of a letter dated August 17, 2007
("the August 17 letter"), which the law firm of Sircte &
Permutt sent te Katrenia, Jones, and Mitchell by first-class
mail addressed to the property. However, the record nelther
contains a copy of the August 17 letter nor contains any
pleading or affidavit purpcerting toe submit the August 17
letter to the trial court. It 1s well settled that, in ruling
on a summary-judgment moticn, a trial court may consider only
material that 1s properly before it upon submission of the

motion. See Ex parte Rvals, 773 So. 24 1011, 1013 (Ala. 2000)
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("A trial court decides a motion for summary judgment upon a
consideration of whatever materials are submitted in support
of or in opposition to the motion. The trial court cannot
consider any facts not of judicial notice except those facts
evidenced by materials contained in the trial court record
upeon  submission of the metion for summary judgment."
(citations omitted)). Because the August 17 letter was not
properly before the trial court upon submissicn of the
partial-summary-judgment motion, the trial erred in concluding
that, on the basis of that letter, Wachovia had effected
notice of the September 24, 2007, foreclosure sale on
Katrenia.

Because Katrenia denied receiving notice of the September
24, 2007, foreclosure sale and Wachovia failed to submit
evidence proving that it had effected such netice in
accordance with the notice provisions of the mortgage, a
genuline 1ssue a material fact exlists regarding whether
Wachovia properly effected notice of the September 24, 2007,
foreclosure sale on Katrenia. Consequently, a genuine issue of
material fact exists regarding whether that foreclcecsure sale

was valid and whether Wachovia had the right to possession of
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the property. Therefore, we reverse the partial summary
Jjudgment and remand the action for further proceedings
consistent with this cpinien.”

REVERSED AND REMANDED.

Thompson, P.J., and Pittman, Thomas, and Moore, JJ.,
concur,

‘Because Katrenia's argument that a genuine issue of
material fact exists regarding whether Wachovia effected
proper nctice cof the September 24, 2007, foreclosure sale on
her disposes ¢f the appeal, we pretermit discussion of the
other issues she has raised regarding the merits of the
partial summary Jjudgment.,
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