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BRYAN, Judge. 

K a t r e n i a Thompson ( " K a t r e n i a " ) , one of the de f e n d a n t s 

below, appeals from a p a r t i a l summary judgment i n f a v o r of 

Wachovia Bank, N a t i o n a l A s s o c i a t i o n ("Wachovia"), the 

p l a i n t i f f below. We r e v e r s e and remand. 
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On Octob e r 1, 2007, Wachovia sued K a t r e n i a and her 

s i b l i n g s , T e r r e l l Jones and Wanda M i t c h e l l , i n the J e f f e r s o n 

C i r c u i t C o u r t , s t a t i n g a c l a i m of e j e c t m e n t . As the f a c t u a l 

b a s i s of i t s c l a i m , Wachovia a l l e g e d t h a t i t had f o r e c l o s e d on 

a mortgage on a home l o c a t e d a t 2600 1 5 t h S t r e e t West i n 

Birmingham ("the p r o p e r t y " ) ; t h a t i t had purchased the 

p r o p e r t y a t the f o r e c l o s u r e s a l e ; t h a t i t had s u b s e q u e n t l y 

demanded t h a t the mortgagors, K a t r e n i a , Jones, and M i t c h e l l , 

s u r r e n d e r p o s s e s s i o n of the p r o p e r t y w i t h i n 10 d a y s ; and t h a t 

K a t r e n i a , Jones, and M i t c h e l l had not s u r r e n d e r e d p o s s e s s i o n 

of the p r o p e r t y w i t h i n 10 days a f t e r Wachovia's demand f o r 

p o s s e s s i o n . As r e l i e f , Wachovia sought p o s s e s s i o n of the 

p r o p e r t y ; a d e t e r m i n a t i o n t h a t K a t r e n i a , Jones, and M i t c h e l l 

had f o r f e i t e d t h e i r s t a t u t o r y r i g h t of redemption by t h e i r 

a l l e g e d f a i l u r e t o s u r r e n d e r p o s s e s s i o n of the p r o p e r t y w i t h i n 

10 days a f t e r Wachovia had made i t s demand; and damages f o r 

the a l l e g e d w r o n g f u l d e t e n t i o n of the p r o p e r t y by K a t r e n i a , 

Jones, and M i t c h e l l a f t e r the f o r e c l o s u r e s a l e . Wachovia 

s u b s e q u e n t l y amended i t s c o m p l a i n t t o add Cary Thompson as an 

a d d i t i o n a l defendant and t o a l l e g e t h a t C a r y Thompson was a l s o 

an occupant of the p r o p e r t y and t h a t he a l s o had f a i l e d t o 
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s u r r e n d e r p o s s e s s i o n of the p r o p e r t y i n response t o Wachovia's 

demand. 

K a t r e n i a and M i t c h e l l , a c t i n g pro se, sent the t r i a l 

c o u r t l e t t e r s i n response t o Wachovia's c o m p l a i n t . N e i t h e r 

Jones nor Thompson responded t o the c o m p l a i n t . On December 4, 

2007, the t r i a l c o u r t e n t e r e d a d e f a u l t judgment i n f a v o r of 

Wachovia and a g a i n s t a l l the d e f e n d a n t s ; however, because 

K a t r e n i a and M i t c h e l l had responded t o Wachovia's c o m p l a i n t by 

sendi n g the t r i a l c o u r t l e t t e r s , the t r i a l c o u r t s u b s e q u e n t l y 

s e t a s i d e the d e f a u l t judgment w i t h r e s p e c t t o them. 

On A p r i l 1, 2008, Wachovia moved the t r i a l c o u r t f o r a 

p a r t i a l summary judgment a g a i n s t K a t r e n i a and M i t c h e l l i n s o f a r 

as Wachovia c l a i m e d (1) t h a t i t was e n t i t l e d t o p o s s e s s i o n of 

the p r o p e r t y and (2) t h a t K a t r e n i a and M i t c h e l l had f o r f e i t e d 

t h e i r s t a t u t o r y r i g h t of redemption by f a i l i n g t o v a c a t e the 

p r o p e r t y w i t h i n 10 days a f t e r Wachovia had demanded 

p o s s e s s i o n . I n sup p o r t of the motion, Wachovia s u b m i t t e d an 

a f f i d a v i t s i g n e d by K i m b e r l y R a l s t o n i n which she s t a t e d t h a t 

she was an agent of Wachovia who had knowledge c o n c e r n i n g the 

account of K a t r e n i a , Jones, and M i t c h e l l ; t h a t Ameriquest 

Mortgage Company, which had h e l d a mortgage on the p r o p e r t y , 
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had a s s i g n e d i t s r i g h t s under the mortgage t o Wachovia; t h a t 

Wachovia had f o r e c l o s e d the mortgage on September 24, 2007; 

t h a t Wachovia had become the owner of the p r o p e r t y by v i r t u e 

of i t s p u r c h a s i n g the p r o p e r t y a t the f o r e c l o s u r e s a l e ; t h a t 

Wachovia, on September 25, 2007, had sent K a t r e n i a , Jones, and 

M i t c h e l l a l e t t e r demanding t h a t t h e y s u r r e n d e r p o s s e s s i o n of 

the p r o p e r t y w i t h i n 10 days i n accordance w i t h § 6-5-251, A l a . 

Code 1975; and t h a t K a t r e n i a , Jones, and M i t c h e l l had f a i l e d 

t o s u r r e n d e r p o s s e s s i o n of the p r o p e r t y . 1 The a f f i d a v i t a l s o 

a u t h e n t i c a t e d c o p i e s of the f o r e c l o s u r e deed c o n v e y i n g the 

p r o p e r t y t o Wachovia and the l e t t e r demanding p o s s e s s i o n of 

1 I n p e r t i n e n t p a r t , § 6-5-251 p r o v i d e s : 

"(a) The p o s s e s s i o n of the l a n d must be 
d e l i v e r e d t o the p u r c h a s e r o r p u r c h a s e r ' s 
t r a n s f e r e e s by the d e b t o r or mortgagor i f i n t h e i r 
p o s s e s s i o n or i n the p o s s e s s i o n of anyone h o l d i n g 
under them by p r i v i t y of t i t l e , w i t h i n t e n (10) days 
a f t e r w r i t t e n demand f o r the p o s s e s s i o n has been 
made by, or on b e h a l f o f , the p u r c h a s e r s o r 
p u r c h a s e r s t r a n s f e r e e s . 

"(c) F a i l u r e of the d e b t o r or mortgagor or 
anyone h o l d i n g p o s s e s s i o n under him or her t o comply 
w i t h the p r o v i s i o n s of t h i s s e c t i o n f o r f e i t s the 
r i g h t of redemption of the d e b t o r o r one h o l d i n g 
p o s s e s s i o n under the d e b t o r . " 
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the p r o p e r t y , which were a t t a c h e d t o the a f f i d a v i t . 

On May 8, 2008, K a t r e n i a , now r e p r e s e n t e d by an a t t o r n e y , 

f i l e d an amended answer a s s e r t i n g as an a f f i r m a t i v e defense 

t h a t " [ W a c h o v i a ] i s w i t h o u t l e g a l t i t l e t o the p r o p e r t y due t o 

d e f e c t i v e n o t i c e , d e f e c t i v e s a l e , and w r o n g f u l f o r e c l o s u r e . 

T h e r e f o r e , s a i d f o r e c l o s u r e s a l e and deed are v o i d and due t o 

be s e t a s i d e and h e l d f o r naught." 

On May 9, 2008, the t r i a l c o u r t e n t e r e d a p a r t i a l summary 

judgment a g a i n s t K a t r e n i a and M i t c h e l l due t o t h e i r f a i l u r e t o 

f i l e any e v i d e n c e i n o p p o s i t i o n t o Wachovia's p a r t i a l - s u m m a r y -

judgment m o t i o n . However, t h a t same day, K a t r e n i a ' s a t t o r n e y 

f i l e d a R u l e 5 6 ( f ) , A l a . R. C i v . P., a f f i d a v i t i n o p p o s i t i o n 

t o Wachovia's partial-summary-judgment motion i n which he 

s t a t e d t h a t he needed d i s c o v e r y t o o b t a i n e v i d e n c e t o prove 

t h a t the f o r e c l o s u r e was not v a l i d . On May 14, 2008, K a t r e n i a 

moved the t r i a l c o u r t t o s e t a s i d e the p a r t i a l summary 

judgment e n t e r e d a g a i n s t her on May 9 on the ground t h a t she 

had not r e c e i v e d n o t i c e of the h e a r i n g on the p a r t i a l - s u m m a r y -

judgment motion, and, on May 29, 2008, the t r i a l c o u r t g r a n t e d 

t h a t m o t i o n . The t r i a l c o u r t a l s o g r a n t e d K a t r e n i a l e a v e t o 

conduct d i s c o v e r y r e g a r d i n g the v a l i d i t y of the f o r e c l o s u r e . 
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On August 14, 2008, K a t r e n i a f i l e d a response t o 

Wachovia's partial-summary-judgment motion i n which she 

a s s e r t e d t h a t Wachovia had f a i l e d t o e s t a b l i s h t h a t i t was 

e n t i t l e d t o p o s s e s s i o n of the p r o p e r t y because, she s a i d , i t 

had not p r o v e d t h a t i t had p r o p e r l y f o r e c l o s e d the mortgage on 

the p r o p e r t y . S p e c i f i c a l l y , she a s s e r t e d t h a t Wachovia had not 

p r o p e r l y f o r e c l o s e d the mortgage because, she s a i d , the 

mortgage r e q u i r e d t h a t Wachovia g i v e her n o t i c e of the d e f a u l t 

i n payment of the debt s e c u r e d by the mortgage, n o t i c e of the 

a c c e l e r a t i o n of t h a t debt, and n o t i c e of the f o r e c l o s u r e and 

Wachovia had f a i l e d t o g i v e her such n o t i c e . In a d d i t i o n , she 

a s s e r t e d t h a t Wachovia was not e n t i t l e d t o p o s s e s s i o n of the 

p r o p e r t y because she had not r e c e i v e d a demand f o r p o s s e s s i o n 

from Wachovia f o l l o w i n g the f o r e c l o s u r e . K a t r e n i a s u p p o r t e d 

her response t o Wachovia's partial-summary-judgment motion 

w i t h an a f f i d a v i t i n which she s t a t e d t h a t she had not 

r e c e i v e d n o t i c e of the d e f a u l t i n the payment of the debt, 

n o t i c e of the a c c e l e r a t i o n of the debt, n o t i c e of the 

f o r e c l o s u r e , or a demand f o r p o s s e s s i o n of the p r o p e r t y b e f o r e 

she was s e r v e d w i t h p r o c e s s i n Wachovia's ejectm e n t a c t i o n . 

In a d d i t i o n t o her a f f i d a v i t , K a t r e n i a s u b m i t t e d a copy 
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o f an a d j u s t a b l e - r a t e p r o m i s s o r y note ("the p r o m i s s o r y n o t e " ) 

d a t e d November 8, 2005, i n which o n l y Jones and M i t c h e l l had 

promised t o pay Ameriquest p r i n c i p a l i n the amount o f $60,000 

t o g e t h e r w i t h i n t e r e s t ; a mortgage ("the mortgage") d a t e d 

November 8, 2005, i n which K a t r e n i a , Jones, and M i t c h e l l had 

g r a n t e d Ameriquest a mortgage on the p r o p e r t y i n o r d e r t o 

secure the payment o f the p r o m i s s o r y n o t e ; a l e t t e r sent by 

a t t o r n e y J . S t e v e n Mobley ("the Mobley l e t t e r " ) by f a c s i m i l e 

t r a n s m i s s i o n t o S p e c i a l i z e d Loan S e r v i c i n g , LLC, the e n t i t y 

a u t h o r i z e d by Wachovia t o s e r v i c e the mortgage, on March 5, 

2007; and an agreement between Jones and M i t c h e l l , on the one 

hand, and S p e c i a l i z e d Loan S e r v i c i n g , on the o t h e r , d a t e d 

March 7, 2007 ("the f o r b e a r a n c e a greement"). The Mobley l e t t e r 

s t a t e d t h a t Mobley r e p r e s e n t e d J o n e s ; t h a t Jones had l e a r n e d 

t h a t S p e c i a l i z e d Loan S e r v i c i n g had s c h e d u l e d a f o r e c l o s u r e 

s a l e o f the p r o p e r t y f o r March 19, 2007; and t h a t Jones had 

not been aware t h a t the mortgage was i n d e f a u l t u n t i l he 

r e c e i v e d a l e t t e r d a t e d F e b r u a r y 16, 2007, from the law f i r m 

o f S i r o t e & P e r m u t t . The Mobley l e t t e r r e q u e s t e d t h a t the 

f o r e c l o s u r e s a l e be suspended so t h a t Jones c o u l d make 

arrangements t o pay the past-due payments on the mortgage. The 
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f o r b e a r a n c e agreement e v i d e n c e d an agreement by S p e c i a l i z e d 

Loan S e r v i c i n g t o suspend the f o r e c l o s u r e s a l e i n 

c o n s i d e r a t i o n o f Jones's and M i t c h e l l ' s a g r e e i n g t o pay the 

past-due mortgage payments i n 12 i n s t a l l m e n t s . Jones and 

M i t c h e l l a l s o agreed t h a t t h e y had r e c e i v e d the n o t i c e o f 

d e f a u l t and the n o t i c e o f the f o r e c l o s u r e s a l e r e q u i r e d by the 

mortgage and t h a t , i f t h e y d e f a u l t e d i n making the payments 

due under the f o r b e a r a n c e agreement, S p e c i a l i z e d Loan 

S e r v i c i n g c o u l d s e l l the p r o p e r t y a t a f o r e c l o s u r e s a l e 

w i t h o u t g i v i n g them any f u r t h e r n o t i c e . 

T h e r e a f t e r , the t r i a l c o u r t h e l d a h e a r i n g on Wachovia's 

partial-summary-judgment motion. A t the h e a r i n g , Wachovia 

argued t h a t , a l t h o u g h K a t r e n i a d e n i e d b e i n g g i v e n the n o t i c e 

r e q u i r e d by the mortgage as a p r e r e q u i s i t e t o f o r e c l o s u r e , the 

mortgage p r o v i d e d t h a t n o t i c e t o any o f the mortgagors 

c o n s t i t u t e d n o t i c e t o a l l o f them and t h a t Wachovia had g i v e n 

Jones and M i t c h e l l the n o t i c e r e q u i r e d by the mortgage as a 

p r e r e q u i s i t e t o f o r e c l o s u r e . K a t r e n i a then moved the t r i a l 

c o u r t f o r a c o n t i n u a n c e o f the h e a r i n g so t h a t she c o u l d 

o b t a i n a f f i d a v i t s f r o m Jones and M i t c h e l l , and the t r i a l c o u r t 

g r a n t e d her motion. T h e r e a f t e r , K a t r e n i a f i l e d a f f i d a v i t s 
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s i g n e d by Jones and M i t c h e l l i n which they d e n i e d r e c e i v i n g 

any n o t i c e t h a t Wachovia was a c c e l e r a t i n g the debt or 

f o r e c l o s i n g the mortgage and d e n i e d r e c e i v i n g a demand f o r 

p o s s e s s i o n o f the p r o p e r t y . Wachovia moved the t r i a l c o u r t t o 

s t r i k e the a f f i d a v i t s o f M i t c h e l l and J o n e s , but the t r i a l 

c o u r t d i d not r u l e on t h a t motion. 

F o l l o w i n g a nother h e a r i n g on Wachovia's p a r t i a l - s u m m a r y -

judgment m o t i o n , the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g 

t h a t motion. I n p e r t i n e n t p a r t , t h a t o r d e r s t a t e d : 

"The s a i d mortgage r e q u i r e s the f o l l o w i n g n o t i c e be 
g i v e n i n the event o f d e f a u l t i n payments and 
a c c e l e r a t i o n o f the mortgaged i n d e b t e d n e s s : 

"'22. A c c e l e r a t i o n ; Remedies. Lender s h a l l 
g i v e n o t i c e t o Borrower p r i o r t o 
a c c e l e r a t i o n f o l l o w i n g Borrower's b r e a c h o f 
any covenant i n t h i s S e c u r i t y I n s t r u m e n t . 
... The n o t i c e s h a l l s p e c i f y : ( a ) the 
d e f a u l t ; ( b ) the a c t i o n r e q u i r e d t o cure 
the d e f a u l t ; (c) a da t e , not l e s s than 30 
days from the date the n o t i c e i s g i v e n t o 
Borrower, by which the d e f a u l t must be 
cu r e d ; and (d) t h a t f a i l u r e t o cure the 
d e f a u l t on or b e f o r e the date s p e c i f i e d i n 
the n o t i c e may r e s u l t i n a c c e l e r a t i o n of 
the sums s e c u r e d by t h i s S e c u r i t y 
I n s t r u m e n t and s a l e of the P r o p e r t y . The 
n o t i c e s h a l l f u r t h e r i n f o r m Borrower of the 
r i g h t t o r e i n s t a t e a f t e r a c c e l e r a t i o n and 
the r i g h t t o b r i n g a c o u r t a c t i o n t o a s s e r t 
the n o n - e x i s t e n c e of a d e f a u l t or any o t h e r 
defense of Borrower t o a c c e l e r a t e and s a l e . 
I f the d e f a u l t i s not c u r e d on or b e f o r e 
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the date s p e c i f i e d i n the n o t i c e , Lender a t 
i t s o p t i o n may r e q u i r e immediate payment i n 
f u l l of a l l sums s e c u r e d by t h i s S e c u r i t y 
I n s t r u m e n t w i t h o u t f u r t h e r demand and may 
i n v o k e the power of s a l e and any o t h e r 
remedies p e r m i t t e d by A p p l i c a b l e Law 

" ' I f Lender i n v o k e s the power of s a l e ,  
Lender s h a l l g i v e a copy of a n o t i c e t o  
Borrower i n the manner p r o v i d e d i n S e c t i o n  
1 5 . ( e m p h a s i s added [by t r i a l c o u r t ] ) . 

" S e c t i o n 15 of the s a i d November 8, 2005 
mortgage p r o v i d e s the f o l l o w i n g : 

"'15. N o t i c e s . A l l n o t i c e s g i v e n by 
Borrower or Lender i n c o n n e c t i o n w i t h t h i s 
S e c u r i t y Instrument must be i n w r i t i n g . Any 
n o t i c e t o Borrower i n c o n n e c t i o n w i t h t h i s 
S e c u r i t y Instrument s h a l l be deemed t o have 
been g i v e n t o Borrower when m a i l e d by f i r s t  
c l a s s m a i l and when a c t u a l l y d e l i v e r e d t o 
Borrower's n o t i c e address i f sent by o t h e r 
means. N o t i c e t o any one Borrower s h a l l  
c o n s t i t u t e n o t i c e t o a l l Borrowers, u n l e s s 
A p p l i c a b l e Law e x p r e s s l y r e q u i r e o t h e r w i s e . 
The n o t i c e address s h a l l be the P r o p e r t y  
Address u n l e s s Borrower has d e s i g n a t e d a  
s u b s t i t u t e n o t i c e address by n o t i c e t o  
Lender. Borrower s h a l l p r o m p t l y n o t i f y  
Lender of Borrower's change of a d d r e s s . ' 
(emphasis added [by t r i a l c o u r t ] ) . 

"On June 10, 2007, c e r t i f i e d m a i l n o t i c e was 
attempted on Defendants T e r r e l l Jones and Wanda 
M i t c h e l l a t the P r o p e r t y Address, t h a t the s a i d note 
and mortgage was i n d e f a u l t due t o the f a i l u r e of 
the s a i d Defendants t o pay the March 1, 2007 
i n s t a l l m e n t payment and a l l monthly payments 
a c c r u i n g s i n c e t h a t d a t e . The s a i d l e t t e r i n c l u d e d 
a l l the items of n o t i c e r e q u i r e d by Paragraph 22 of 
the s a i d mortgage c i t e d h e r e i n a b o v e . The s a i d l e t t e r 
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was r e t u r n e d by the US P o s t a l S e r v i c e marked 
'unclaimed' a f t e r t h r e e attempted d e l i v e r i e s on May 
18, 23 and June 3, 2007. 

"On J u l y 10, 2007, a second attempted c e r t i f i e d 
m a i l n o t i c e was made on Defendants T e r r e l l Jones and 
Wanda M i t c h e l l a t the s a i d P r o p e r t y Address, 
n o t i f y i n g them of the d e f a u l t i n payments and i n t e n t 
t o a c c e l e r a t e the debt. The s a i d l e t t e r s t a t e d t h a t 
a f a i l u r e t o cure the d e f a u l t by r e m i t t i n g $4,806.07 
by August 12, 2007 c o u l d r e s u l t i n a c c e l e r a t i o n of 
the e n t i r e debt and the commencement of f o r e c l o s u r e 
p r o c e e d i n g . However, a f t e r t h r e e attempts on J u l y 
11, 16 and 26, 2007, t h i s c e r t i f i e d l e t t e r was 
r e t u r n e d as w e l l , marked 'Unclaimed' t o the sender, 
S p e c i a l i z e d Loan S e r v i c i n g , LLC. On August 17, 2007, 
the law f i r m , S i r o t e & Permutt, PC i s s u e d f i r s t 
c l a s s m a i l t o Defendants T e r r e l l Jones, Wanda 
M i t c h e l l and K a t [ r e ] n i a Thompson d i r e c t e d a t two 
a d d r e s s e s , 3320 Ridge Manner D r i v e , Apt #2 and 2600 
15th S t r e e t West, the P r o p e r t y Address. The August 
17, 2007 l e t t e r p u r p o r t e d l y n o t i f i e d [ K a t r e n i a , 
Jones, and M i t c h e l l ] t h a t the a s s i g n e e of the 
mortgage, P l a i n t i f f Wachovia Bank, NA, a c c e l e r a t e d 
the debt and the amount needed t o cure the d e f a u l t 
would be $66,164.09. The s a i d August 17, 2007 l e t t e r 
was a l s o a n o t i c e t o the Defendants t h a t P l a i n t i f f 
was i n v o k i n g the power of s a l e by i n s t i t u t i n g 
f o r e c l o s u r e p r o c e e d i n g s and a date f o r the 
f o r e c l o s u r e , September 24, 2007, was s p e c i f i e d i n 
the s a i d l e t t e r . The f o r e c l o s u r e s a l e was conducted 
on t h a t s a i d d a t e , which i s a l s o the date of the 
e x e c u t i o n of the F o r e c l o s u r e Deed. 

"In t h i s r e g a r d , the August 17, 2007 a t t o r n e y 
l e t t e r , sent by F i r s t C l a s s M a i l , was d i f f e r e n t i n 
c o n t e n t from the p r e v i o u s n o t i c e s , which were 
attempted t o be d e l i v e r e d by c e r t i f i e d m a i l by the 
h o l d e r ' s a u t h o r i z e d r e p r e s e n t a t i v e , S p e c i a l i z e d Loan 
S e r v i c i n g , I n c . The p r e v i o u s n o t i c e s were n o t i c e s 
of i n t e n t t o a c c e l e r a t e the debt u n l e s s the 
a r r e a r a g e s p e c i f i e d i n the l e t t e r was p a i d , under 
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terms and c o n d i t i o n s d e f i n e d i n Paragraph 22 of the 
s a i d mortgage. The n o t i c e f u r t h e r s t a t e d t h a t a 
p o s s i b l e consequence of f a i l i n g t o cure the d e f a u l t 
would be the i n s t i t u t i o n of f o r e c l o s u r e p r o c e e d i n g s . 
However, the August 17, 2007 a t t o r n e y l e t t e r was the 
n o t i c e of i n t e n t t o f o r e c l o s e . While not adequate 
n o t i c e of i n t e n t t o a c c e l e r a t e , the l e t t e r does meet 
the r e q u i r e m e n t s of n o t i c e t o e x e r c i s e the power of 
s a l e . Paragraph 22 s p e c i f i c a l l y p r o v i d e s , ' I f Lender 
i n v o k e s the power of s a l e , Lender s h a l l g i v e a copy 
of a n o t i c e t o Borrower i n the manner p r o v i d e d i n 
S e c t i o n 15.' S e c t i o n 15 p r o v i d e s t h a t n o t i c e t o one 
Borrower i s c o n s i d e r e d t o be n o t i c e t o a l l when 
d e l i v e r e d t o the P r o p e r t y A d d r e s s , or t o any 
a l t e r n a t i v e address f o r which Borrowers have 
p r e v i o u s l y n o t i f i e d [the Lender] t o d i r e c t n o t i c e s , 
and when the s u b j e c t of the n o t i c e i s the Lender's 
i n t e n t t o e x e r c i s e i t s power of s a l e . The r e c o r d 
b e f o r e the Court i s t h a t [ K a t r e n i a , Jones, and 
M i t c h e l l ] d i d not a p p r i s e [Wachovia] of any 
a l t e r n a t i v e address and i n f a c t , the a f f i d a v i t of 
K a t r e n i a Thompson p o s i t i v e l y a v e r s t h a t she r e s i d e s 
a t the s a i d p r o p e r t y address and has so r e s i d e d 
c o n t i n u o u s l y s i n c e F e b r u a r y 22, 1995 when her mother 
passed away and [ K a t r e n i a ] moved i n t o the r e s i d e n c e 
t o c a r e f o r her e l d e r l y f a t h e r , Joseph Jones. 

"These correspondences from [Wachovia] and/or 
i t s a u t h o r i z e d r e p r e s e n t a t i v e are not the o n l y 
n o t i c e s t h a t [ K a t r e n i a , Jones, and M i t c h e l l ] 
r e c e i v e d r e g a r d i n g t h e i r d e f a u l t on the s a i d note 
and mortgage and of the i n t e n t of [Wachovia] and/or 
i t s p r e d e c e s s o r s i n i n t e r e s t t o t a k e a c t i o n under 
the terms of the s a i d mortgage. 

"The Court has reviewed correspondence from the 
law o f f i c e s of J . Steven Mobley t o an e n t i t y named 
S p e c i a l i z e d Loan S e r v i c i n g , d a t e d March 5, 2007, 4 
days a f t e r [Jones and M i t c h e l l ' s ] f a i l u r e t o make 
t h e i r March 1, 2007 i n s t a l l m e n t payment. The s a i d 
l e t t e r makes s p e c i f i c r e f e r e n c e t o the note and 
mortgage r e f e r e n c e d h e r e i n a b o v e and of the 
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c i r c u m s t a n c e s whereby s a i d i n d e b t e d n e s s was c r e a t e d . 
The l e t t e r s t a t e s : 

"'Mr. Jones and h i s s i s t e r s were t o pay an 
e q u a l amount on the mortgage which would 
a l l o w K a t [ r e ] n i a Thompson t o l i v e i n t h e i r 
deceased p a r e n t s ' home. The l e t t e r d a t e d 
F e b r u a r y 16, 2007, from the law o f f i c e of 
S i r o t e & Permutt was the f i r s t i n d i c a t i o n 
t h a t the mortgage on the p r o p e r t y was not 
b e i n g p a i d by K a t [ r e ] n i a Thompson.' 

"Counsel f o r Defendants, i n the March 5, 2007 
correspondence, r e q u e s t e d t h a t a s a l e of the s a i d 
mortgaged p r o p e r t y , s c h e d u l e d t o t a k e p l a c e on March 
19, 2007, be 'set a s i d e u n t i l such time as an 
a f f o r d a b l e p l a n t o get c u r r e n t w i t h p a s t due 
mortgage payments can be implemented ' 

"Defendants' c o u n s e l ' s e f f o r t s bore f r u i t i n 
t h a t on March 7, 2007, a new agreement was reached 
s t y l e d : Repayment Agreement ( F o r e c l o s u r e ) By and 
Between S p e c i a l i z e d Loan S e r v i c i n g , LLC and T e r r e l l 
Jones and Wanda M i t c h e l l . The s a i d agreement 
r e f e r e n c e d a l o a n number, ... which was r e f e r e n c e d 
i n the June and J u l y 2007 c e r t i f i e d l e t t e r s 
n o t i f y i n g Defendants of post-March 1, 2007 d e f a u l t s 
i n payments of the s a i d l o a n s . The Court i s thus 
s a t i s f i e d t h a t the March 7, 2007 agreement p e r t a i n s 
t o the same note and mortgage agreements t h a t are 
b e f o r e i t i n t h i s a c t i o n . 

"The s a i d agreement r e c i t e s t h a t f o r e c l o s u r e 
p r o c e e d i n g s had begun on Fe b r u a r y 2, 2007, but t h a t 
the l o a n s e r v i c i n g f i r m , as a u t h o r i z e d 
r e p r e s e n t a t i v e of the h o l d e r of the mortgage, was 
w i l l i n g t o f o r e b e a r on e x e r c i s i n g i t s p r i n c i p a l ' s 
r i g h t under the note and mortgage, under the terms 
and c o n d i t i o n s s p e c i f i e d i n the March 7, 2007 
agreement. 

"The s a i d agreement p r o v i d e d the f o l l o w i n g w i t h 
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r e g a r d t o the Defendants' a d m i s s i o n s and f u t u r e 
n o t i c e of the Lender's e x e r c i s i n g i t s power of s a l e : 

"'2. Borrower's A d m i s s i o n s . Borrower hereby 
admits t h a t the amounts owed by the 
Borrower t o the S e r v i c e r as s t a t e d above 
are f u l l y a c c u r a t e and v a l i d charges under 
the Loan Documents and Borrower has no 
d e f e n s e s , o f f s e t s , or c o u n t e r c l a i m s of any 
n a t u r e whatsoever t o the e n f o r c e a b i l i t y of 
the Loan Documents, such s t a t e d amounts, 
and the pending f o r e c l o s u r e p r o c e e d i n g . ... 

"'6. S t a t u s of D e f a u l t . The p a r t i e s 
acknowledge t h a t the Borrower has been 
n o t i f i e d of Borrower's d e f a u l t under the 
Loan Documents, t h a t the l o a n has been 
a c c e l e r a t e d , i f a p p l i c a b l e , and t h a t a 
30-day demand l e t t e r was m a i l e d t o the 
Borrower on December 19, 2006. The demand  
l e t t e r and a l l f o r e c l o s u r e n o t i c e s a l r e a d y  
i s s u e d s h a l l remain i n f u l l f o r c e and  
e f f e c t u n t i l such time as the Borrower 
becomes c o m p l e t e l y c u r r e n t i n Borrower's 
l o a n payments, f u l f i l l s a l l of Borrower's 
o b l i g a t i o n s p u r s u a n t t o t h i s agreement, and 
cu r e s a l l of Borrower's d e f a u l t ( s ) under 
the Loan Documents. In the event of  
Borrower's d e f a u l t p u r s u a n t t o the terms of  
t h i s Agreement, the Premises may be s o l d a t  
a f o r e c l o s u r e s a l e f o r the u n p a i d b a l a n c e 
of the monies due S e r v i c e r a t the e a r l i e s t 
a v a i l a b l e d a t e , w i t h o u t f u r t h e r n o t i c e t o  
Borrower.' (emphasis added [by t r i a l 
c o u r t ] ) . 

"The s a i d agreement was s i g n e d by Defendants 
T e r r e l l Jones and Wanda M i t c h e l l on March 14, 2007, 
and by S p e c i a l i z e d Loan S e r v i c i n g , LLC on March 30, 
2007. 

" [ K a t r e n i a ] argues i n o p p o s i t i o n t o [Wachovia's] 
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motion f o r summary judgment t h a t the f o r e c l o s u r e 
p r o c e s s , by which [Wachovia] a c q u i r e d a f o r e c l o s u r e 
deed and the immediate r i g h t t o p o s s e s s i o n 
t h e r e u n d e r , was d e f e c t i v e i n t h a t Defendants d i d not 
r e c e i v e p r o p e r n o t i c e of a c c e l e r a t i o n under the 
terms and c o n d i t i o n s of the s a i d mortgage. 

"The Court f i n d s t h a t [Wachovia's] c o m p l a i n t 
does not seek r e c o v e r y of the a c c e l e r a t e d amount of 
i t s debt, but p o s s e s s i o n a l o n g w i t h damages f o r 
w r o n g f u l r e t e n t i o n of p o s s e s s i o n of the s a i d r e a l 
p r o p e r t y s i n c e the time of d e f a u l t and f o r e c l o s u r e . 
Whether t h e r e i s d e f e c t i v e n o t i c e t o a c c e l e r a t e the 
debt, the Court f i n d s t o be i r r e l e v a n t t o t h i s 
a c t i o n . 

"The n o t i c e t o which the C o u r t ' s a t t e n t i o n i s 
d i r e c t e d i s the n o t i c e t o e x e r c i s e the power of 
s a l e , t h a t i s , the n o t i c e t o i n s t i t u t e f o r e c l o s u r e 
p r o c e e d i n g s which i s the means by which [Wachovia] 
seeks the remedy of eje c t m e n t of Defendants from 
p o s s e s s i o n . Under the terms of the mortgage, s a i d 
n o t i c e t o one of the Borrowers i s c o n s i d e r e d t o be 
n o t i c e t o a l l Borrowers. Defendant K a t [ r e ] n i a 
Thompson b e i n g one of the 3 Borrowers, n o t i c e t o 
Defendant M i t c h e l l and Defendant Jones, c o n s t i t u t e s 
c o n s t r u c t i v e n o t i c e t o Defendant [ K a t r e n i a ] 
Thompson. 

"The March 7, 2007 f o r b e a r a n c e agreement between 
[Wachovia's] a u t h o r i z e d r e p r e s e n t a t i v e , S p e c i a l i z e d 
Loan S e r v i c i n g , LLC, and two of the Defendants, 
T e r r e l l Jones and Wanda M i t c h e l l , m o d i f [ i e s ] the 
n o t i c e terms of the s a i d mortgage note by s p e c i f y i n g 
t h a t the n o t i c e which s a i d Defendants had a l r e a d y 
r e c e i v e d d a t i n g back t o December 19, 2006 ' s h a l l 
remain i n f u l l f o r c e and e f f e c t ' and t h a t no f u r t h e r 
n o t i c e would be r e q u i r e d i n the event of a d e f a u l t 
under the terms of the s a i d March 7, 2007 
f o r b e a r a n c e agreement. 

"Defendant K a t [ r e ] n i a Thompson had c o n s t r u c t i v e 
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n o t i c e t h r o u g h the n o t i c e p r o v i d e d t o her 
co-mortgagees, Defendants Jones and M i t c h e l l , by 
o p e r a t i o n of the terms of the March 7, 2007 
f o r b e a r a n c e agreement, and she had a c t u a l n o t i c e 
t hrough the August 17, 2007 f i r s t c l a s s l e t t e r 
m a i l e d t o the P r o p e r t y Address, which i s the address 
s p e c i f i e d i n the n o t i c e p r o v i s i o n s of the i n s t r u m e n t 
i t s e l f t o which o f f i c i a l n o t i c e i s t o be se n t . The 
o n l y way t h a t some o t h e r address would have been 
p r o p e r , under the terms of the s a i d mortgage, would 
be had Defendant [ K a t r e n i a ] Thompson a d v i s e d 
[Wachovia] or i t s a u t h o r i z e d r e p r e s e n t a t i v e , 
S p e c i a l i z e d Loan S e r v i c i n g , LLC, of an a l t e r n a t i v e 
a d d r e s s . Defendant [ K a t r e n i a ] Thompson's a f f i d a v i t 
does not so s t a t e . 

" S i n c e n o t i c e t o one Defendant i s deemed 
s u f f i c i e n t as n o t i c e t o a l l Defendants under the 
terms of the s a i d note, the Court f i n d s t h a t t h e r e 
i s no d e f e c t i n the n o t i c e t o e x e r c i s e i t s power of 
s a l e w i t h r e f e r e n c e t o Defendant [ K a t r e n i a ] 
Thompson. 

"  

"The f o r e g o i n g m a t t e r s and a u t h o r i t y h a v i n g been 
c o n s i d e r e d by the Court , the f o l l o w i n g i s hereby 
ORDERED: 

"1. There b e i n g no genuine i s s u e as t o the 
e x i s t e n c e of a m a t e r i a l f a c t and as a m a t t e r of law 
[Wachovia] i s e n t i t l e d t o a judgment, motion f o r 
summary judgment i s ren d e r e d i n f a v o r of the 
P l a i n t i f f [Wachovia] and a g a i n s t the Defendant 
K a t [ r e ] n i a Thompson r e g a r d i n g p o s s e s s i o n and the 
f o r f e i t u r e of her r i g h t of redemption. M o t i o n f o r 
summary judgment i s hereby GRANTED." 

F o l l o w i n g e n t r y of the o r d e r g r a n t i n g i t s p a r t i a l -

summary-judgment motion, Wachovia moved the t r i a l c o u r t t o 
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c e r t i f y t h a t o r d e r as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , 

A l a . R. C i v . P., and the t r i a l c o u r t d i d so. K a t r e n i a moved 

the t r i a l c o u r t t o a l t e r , amend, or v a c a t e the p a r t i a l summary 

judgment p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P.; however, the 

t r i a l c o u r t d e n i e d t h a t motion. K a t r e n i a then t i m e l y a p pealed 

t o the supreme c o u r t , and the t r i a l c o u r t s t a y e d e x e c u t i o n on 

the p a r t i a l summary judgment on the c o n d i t i o n t h a t K a t r e n i a 

pay a supersedeas bond i n the amount of $5,000. The supreme 

c o u r t s u b s e q u e n t l y t r a n s f e r r e d K a t r e n i a ' s a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , K a t r e n i a a s s e r t s t h a t the p a r t i a l summary 

judgment e n t e r e d by the t r i a l c o u r t i s v o i d because, she says, 

the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over 

Wachovia's ejectm e n t a c t i o n . A l t h o u g h K a t r e n i a d i d not 

c h a l l e n g e the t r i a l c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n w h i l e 

the a c t i o n was i n the t r i a l c o u r t , " ' " s u b j e c t - m a t t e r 

j u r i s d i c t i o n may not be waived; a c o u r t ' s l a c k of 

s u b j e c t - m a t t e r j u r i s d i c t i o n may be r a i s e d a t any time by any 

p a r t y and may even be r a i s e d by a c o u r t ex mero motu."'" 

M.B.L. v. G.G.L., 1 So. 3d 1048, 1050 ( A l a . C i v . App. 2008) 

( q u o t i n g S.B.U. v. D.G.B., 913 So. 2d 452, 455 ( A l a . C i v . App. 
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2005), q u o t i n g i n t u r n C.J.L. v. M.W.B., 868 So. 2d 451, 453 

(A l a . C i v . App. 2003)). Our revi e w of a c h a l l e n g e t o a t r i a l 

c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n i s de novo. M.B.L. 1 So. 

3d a t 1050. 

K a t r e n i a a s s e r t s t h a t the t r i a l c o u r t l a c k e d s u b j e c t -

m a t t e r j u r i s d i c t i o n over Wachovia's ej e c t m e n t a c t i o n because, 

she says, Wachovia d i d not have the r i g h t t o immediate 

p o s s e s s i o n of the p r o p e r t y on the date i t commenced i t s 

ejectmen t a c t i o n , a r i g h t t h a t , K a t r e n i a says, was n e c e s s a r y 

t o c o n f e r s u b j e c t - m a t t e r j u r i s d i c t i o n on the t r i a l c o u r t . 

K a t r e n i a argues t h a t Wachovia d i d not have the r i g h t t o 

immediate p o s s e s s i o n of the p r o p e r t y on the date i t commenced 

i t s e j e c t m e n t a c t i o n because i t commenced i t s a c t i o n on 

October 1, 2007, l e s s than 10 days a f t e r i t a l l e g e d l y sent 

K a t r e n i a , Jones, and M i t c h e l l a l e t t e r on September 25, 2007, 

demanding t h a t they s u r r e n d e r p o s s e s s i o n of the p r o p e r t y 

w i t h i n 10 days p u r s u a n t t o § 6-5-251, A l a . Code 1975. K a t r e n i a 

bases her argument t h a t Wachovia d i d not have the r i g h t t o 

immediate p o s s e s s i o n of the p r o p e r t y u n t i l the e x p i r a t i o n of 

10 days a f t e r i t s demand on the language of § 6-5-251(a), 

which s t a t e s t h a t , f o l l o w i n g a f o r e c l o s u r e s a l e , " [ t ] h e 
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p o s s e s s i o n of the l a n d must be d e l i v e r e d t o the p u r c h a s e r [of 

the p r o p e r t y a t the f o r e c l o s u r e s a l e ] or p u r c h a s e r ' s 

t r a n s f e r e e s by the d e b t o r o r mortgagor i f i n t h e i r p o s s e s s i o n 

or i n the p o s s e s s i o n of anyone h o l d i n g under them by p r i v i t y 

of t i t l e , w i t h i n t e n (10) days a f t e r w r i t t e n demand f o r the  

p o s s e s s i o n has been made by, or on b e h a l f o f , the p u r c h a s e r s 

or p u r c h a s e r ' s t r a n s f e r e e s . " (Emphasis added.) Wachovia, on 

the o t h e r hand, argues t h a t , d e s p i t e the language of § 6-5-

251( a ) , i t had the r i g h t t o immediate p o s s e s s i o n of the 

p r o p e r t y as soon as i t p u r c h a s e d the p r o p e r t y a t the 

f o r e c l o s u r e s a l e on September 24, 2007. 

N e i t h e r p a r t y has c i t e d a case d i r e c t l y on p o i n t . In 

Jones v. B u t l e r , 286 A l a . 69, 237 So. 2d 460 (1970), the 

p u r c h a s e r a t a f o r e c l o s u r e s a l e brought an ejectmen t a c t i o n 

a g a i n s t the mortgagor i n p o s s e s s i o n , and the supreme c o u r t 

s t a t e d t h a t when "the o r i g i n a l mortgage and f o r e c l o s u r e deed, 

or c e r t i f i e d c o p i e s of the r e c o r d t h e r e o f , were i n t r o d u c e d i n 

ev i d e n c e , c o u p l e d w i t h p r o o f of demand f o r p o s s e s s i o n , and  

f a i l u r e t o d e l i v e r p o s s e s s i o n , such i n t r o d u c t i o n made out a 

prima f a c i e case f o r [the p l a i n t i f f who brought the ejectmen t 

a c t i o n ] . " 286 A l a . a t 71, 237 So. 2d a t 462 (emphasis added). 
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Based on § 6-5-251 (a) and the quote from Jones v. B u t l e r , we 

con c l u d e t h a t Wachovia d i d not have a r i g h t t o immediate 

p o s s e s s i o n of the p r o p e r t y u n t i l 10 days a f t e r i t made demand 

f o r p o s s e s s i o n of the p r o p e r t y on September 25, 2007, and t h a t 

i t s e j ectment c l a i m d i d not accrue u n t i l K a t r e n i a , Jones, and 

M i t c h e l l f a i l e d t o d e l i v e r p o s s e s s i o n 10 days a f t e r Wachovia 

made t h a t demand f o r p o s s e s s i o n . Thus, when Wachovia commenced 

i t s e j e c t m e n t a c t i o n on October 1, 2007, i t s ej e c t m e n t c l a i m 

had not y e t a c c r u e d ; t h a t c l a i m d i d not accrue u n t i l K a t r e n i a , 

Jones, and M i t c h e l l f a i l e d t o d e l i v e r p o s s e s s i o n of the 

p r o p e r t y by October 5, 2007. Consequently, the i s s u e b e f o r e us 

i s whether Wachovia's commencement of i t s ejectme n t a c t i o n 

f o u r days b e f o r e i t s ejectme n t c l a i m a c c r u e d d e p r i v e d the 

t r i a l c o u r t of s u b j e c t - m a t t e r j u r i s d i c t i o n . N e i t h e r p a r t y has 

c i t e d an Alabama case d i r e c t l y a d d r e s s i n g t h i s i s s u e . However, 

i n Blumberg v. USAA C a s u a l t y Insurance Co., 790 So. 2d 1061 

( F l a . 2001), the F l o r i d a Supreme Court h e l d t h a t the p r o p e r 

remedy f o r the premature f i l i n g of an a c t i o n i s the abatement 

or s t a y i n g of the a c t i o n u n t i l i t a c c r u e s . 790 So. 2d a t 1065. 

We f i n d t h a t h o l d i n g p e r s u a s i v e . T h e r e f o r e , we conclude t h a t 

Wachovia's commencing i t s eje c t m e n t a c t i o n f o u r days b e f o r e 
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i t s e j e c t m e n t c l a i m a c c r u e d d i d not d e p r i v e the t r i a l c o u r t of 

s u b j e c t - m a t t e r j u r i s d i c t i o n over Wachovia's ejectm e n t a c t i o n . 

T h e r e f o r e , we w i l l address the m e r i t s of the p a r t i a l summary 

judgment e n t e r e d by the t r i a l c o u r t . 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r o f law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004) . In making such a d e t e r m i n a t i o n , we must 
re v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a p r i m a f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989) 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

K a t r e n i a argues, among o t h e r t h i n g s , t h a t the t r i a l c o u r t 

e r r e d i n g r a n t i n g Wachovia's partial-summary-judgment motion 

21 



2080578 

because, she says, Wachovia f a i l e d t o e s t a b l i s h the absence of 

a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g whether she was 

n o t i f i e d of the f o r e c l o s u r e s a l e . 

In her a f f i d a v i t , K a t r e n i a d e n i e d r e c e i v i n g n o t i c e of the 

September 24, 2007, f o r e c l o s u r e s a l e . The t r i a l c o u r t 

c o n c l u d e d t h a t K a t r e n i a had r e c e i v e d c o n s t r u c t i v e n o t i c e of 

the September 24, 2007, f o r e c l o s u r e because (1) Jones and 

M i t c h e l l had agreed i n the f o r b e a r a n c e agreement t h a t they had 

r e c e i v e d n o t i c e of the p r e v i o u s l y s c h e d u l e d March 19, 2007, 

f o r e c l o s u r e s a l e ; (2) Jones and M i t c h e l l had agreed i n the 

f o r b e a r a n c e agreement t o waive any n o t i c e of a n o t h e r 

f o r e c l o s u r e s a l e i f t h e y d e f a u l t e d i n p a y i n g the payments due 

under the f o r b e a r a n c e agreement; and S e c t i o n 15 of the 

mortgage p r o v i d e d t h a t n o t i c e t o one of the mortgagors was 

n o t i c e t o a l l . However, because K a t r e n i a was not a p a r t y t o 

the f o r b e a r a n c e agreement, she d i d not agree t o waive her 

r i g h t t o n o t i c e of the September 24, 2007, f o r e c l o s u r e s a l e 

p u r s u a n t t o the mortgage. Thus, d e s p i t e Jones's and M i t c h e l l ' s 

w a i v e r of n o t i c e of the September 24, 2007, f o r e c l o s u r e s a l e , 

Wachovia was s t i l l o b l i g a t e d by the mortgage t o e f f e c t n o t i c e 

of t h a t f o r e c l o s u r e s a l e on K a t r e n i a i n accordance w i t h the 

22 



2080578 

mortgage. A c c o r d i n g l y , the t r i a l c o u r t e r r e d i n s o f a r as i t 

c o n c l u d e d t h a t Wachovia e f f e c t e d c o n s t r u c t i v e n o t i c e of the 

September 24, 2007, f o r e c l o s u r e s a l e on K a t r e n i a by v i r t u e of 

Jones's and M i t c h e l l ' s e n t e r i n g i n t o the f o r b e a r a n c e 

agreement. 

S e c t i o n s 22 and 15 of the mortgage p r o v i d e t h a t Wachovia 

c o u l d e f f e c t n o t i c e of the September 24, 2007, f o r e c l o s u r e 

s a l e on K a t r e n i a by s e n d i n g a n o t i c e of t h a t f o r e c l o s u r e s a l e 

t o K a t r e n i a , Jones, or M i t c h e l l by f i r s t - c l a s s m a i l a ddressed 

t o the p r o p e r t y or t o any o t h e r address d e s i g n a t e d by them. 

The t r i a l c o u r t c o n c l u d e d t h a t Wachovia had e f f e c t e d such 

n o t i c e on K a t r e n i a by v i r t u e of a l e t t e r d a t e d August 17, 2007 

("the August 17 l e t t e r " ) , which the law f i r m of S i r o t e & 

Permutt sent t o K a t r e n i a , Jones, and M i t c h e l l by f i r s t - c l a s s 

m a i l a d d r e s s e d t o the p r o p e r t y . However, the r e c o r d n e i t h e r 

c o n t a i n s a copy of the August 17 l e t t e r nor c o n t a i n s any 

p l e a d i n g or a f f i d a v i t p u r p o r t i n g t o submit the August 17 

l e t t e r t o the t r i a l c o u r t . I t i s w e l l s e t t l e d t h a t , i n r u l i n g 

on a summary-judgment motion, a t r i a l c o u r t may c o n s i d e r o n l y 

m a t e r i a l t h a t i s p r o p e r l y b e f o r e i t upon s u b m i s s i o n of the 

motion. See Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 2000) 
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("A t r i a l c o u r t d e c i d e s a motion f o r summary judgment upon a 

c o n s i d e r a t i o n of whatever m a t e r i a l s are s u b m i t t e d i n support 

of o r i n o p p o s i t i o n t o the motion. The t r i a l c o u r t cannot 

c o n s i d e r any f a c t s not of j u d i c i a l n o t i c e e x c e p t those f a c t s 

e v i d e n c e d by m a t e r i a l s c o n t a i n e d i n the t r i a l c o u r t r e c o r d 

upon s u b m i s s i o n of the motion f o r summary judgment." 

( c i t a t i o n s o m i t t e d ) ) . Because the August 17 l e t t e r was not 

p r o p e r l y b e f o r e the t r i a l c o u r t upon s u b m i s s i o n of the 

partial-summary-judgment motion, the t r i a l e r r e d i n c o n c l u d i n g 

t h a t , on the b a s i s of t h a t l e t t e r , Wachovia had e f f e c t e d 

n o t i c e of the September 24, 2007, f o r e c l o s u r e s a l e on 

K a t r e n i a . 

Because K a t r e n i a d e n i e d r e c e i v i n g n o t i c e of the September 

24, 2007, f o r e c l o s u r e s a l e and Wachovia f a i l e d t o submit 

e v i d e n c e p r o v i n g t h a t i t had e f f e c t e d such n o t i c e i n 

accordance w i t h the n o t i c e p r o v i s i o n s of the mortgage, a 

genuine i s s u e a m a t e r i a l f a c t e x i s t s r e g a r d i n g whether 

Wachovia p r o p e r l y e f f e c t e d n o t i c e of the September 24, 2007, 

f o r e c l o s u r e s a l e on K a t r e n i a . C onsequently, a genuine i s s u e of 

m a t e r i a l f a c t e x i s t s r e g a r d i n g whether t h a t f o r e c l o s u r e s a l e 

was v a l i d and whether Wachovia had the r i g h t t o p o s s e s s i o n of 

24 



2080578 

the p r o p e r t y . T h e r e f o r e , we r e v e r s e the p a r t i a l summary 

judgment and remand the a c t i o n f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 2 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 

2Because K a t r e n i a ' s argument t h a t a genuine i s s u e of 
m a t e r i a l f a c t e x i s t s r e g a r d i n g whether Wachovia e f f e c t e d 
p r o p e r n o t i c e of the September 24, 2007, f o r e c l o s u r e s a l e on 
her d i s p o s e s of the a p p e a l , we p r e t e r m i t d i s c u s s i o n of the 
o t h e r i s s u e s she has r a i s e d r e g a r d i n g the m e r i t s of the 
p a r t i a l summary judgment. 
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