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PETITION FOR WRIT OF MANDAMUS 

( I n r e : Varonika Hamilton 
v. 

State Department of Postsecondary Education 
and Chattahoochee V a l l e y Community C o l l e g e ) 

(Montgomery C i r c u i t Court, CV-08-901412) 

THOMPSON, P r e s i d i n g J u d g e . 

V a r o n i k a H a m i l t o n f i l e d a c o m p l a i n t i n t h e Montgomery 

C i r c u i t C o u r t ("the t r i a l c o u r t " ) a g a i n s t t h e Alabama 

D e p a r t m e n t o f P o s t s e c o n d a r y E d u c a t i o n ( " t h e D e p a r t m e n t " ) and 

C h a t t a h o o c h e e V a l l e y Community C o l l e g e ("CVCC") s e e k i n g 

d e c l a r a t o r y r e l i e f o r , i n t h e a l t e r n a t i v e , t h e i s s u a n c e o f a 
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w r i t o f mandamus r e q u i r i n g t h e D e p a r t m e n t and CVCC 

( h e r e i n a f t e r t o g e t h e r r e f e r r e d t o as " t h e p e t i t i o n e r s " ) t o 

r e i n s t a t e h e r t o h e r employment w i t h CVCC. The p e t i t i o n e r s 

f i l e d a m o t i o n t o d i s m i s s H a m i l t o n ' s c o m p l a i n t , a r g u i n g , among 

o t h e r t h i n g s , t h a t t h e t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n b e c a u s e H a m i l t o n was n o t e n t i t l e d t o a h e a r i n g ; 

t h e p e t i t i o n e r s a l s o a s s e r t e d t h a t H a m i l t o n had f a i l e d t o 

e x h a u s t a d m i n i s t r a t i v e r e m e d i e s t h a t m i g h t be a v a i l a b l e t o h e r 

and t h a t t h e e q u i t a b l e d o c t r i n e o f l a c h e s b a r r e d H a m i l t o n ' s 

c l a i m s . The t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g t h e 

p e t i t i o n e r s ' m o t i o n t o d i s m i s s . The p e t i t i o n e r s f i l e d a 

t i m e l y p e t i t i o n f o r a w r i t o f mandamus i n t h i s c o u r t . 

The d e n i a l o f a m o t i o n t o d i s m i s s i s r e v i e w a b l e upon a 

t i m e l y f i l e d p e t i t i o n f o r a w r i t o f mandamus. Ex p a r t e F l i n t 

C o n s t r . Co., 775 So. 2d 805, 808 ( A l a . 2 0 0 0 ) ; Drummond Co. v. 

Alabama Dep't o f T r a n s p . , 937 So. 2d 56, 57 ( A l a . 2 0 0 6 ) . Our 

supreme c o u r t has s t a t e d : 

" T h i s C o u r t has c o n s i s t e n t l y h e l d t h a t t h e w r i t 
o f mandamus i s an e x t r a o r d i n a r y and d r a s t i c w r i t and 
t h a t a p a r t y s e e k i n g s u c h a w r i t must meet c e r t a i n 
c r i t e r i a . We w i l l i s s u e t h e w r i t o f mandamus o n l y 
when (1) t h e p e t i t i o n e r has a c l e a r l e g a l r i g h t t o 
t h e r e l i e f s o u g h t ; (2) t h e r e s p o n d e n t has an 
i m p e r a t i v e d u t y t o p e r f o r m and has r e f u s e d t o do s o ; 
(3) t h e p e t i t i o n e r has no o t h e r a d e q u a t e remedy; and 
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(4) t h i s C o u r t ' s j u r i s d i c t i o n i s p r o p e r l y i n v o k e d . 
Ex p a r t e M e r c u r y F i n . C o r p . , 715 So. 2d 196, 198 
( A l a . 1 9 9 7 ) . B e c a u s e mandamus i s an e x t r a o r d i n a r y 
remedy, t h e s t a n d a r d by w h i c h t h i s C o u r t r e v i e w s a 
p e t i t i o n f o r t h e w r i t o f mandamus i s t o d e t e r m i n e 
w h e t h e r t h e t r i a l c o u r t has c l e a r l y a b u s e d i t s 
d i s c r e t i o n . See Ex p a r t e R u d o l p h , 515 So. 2d 704, 
706 ( A l a . 1 9 8 7 ) . " 

Ex p a r t e F l i n t C o n s t r . Co., 775 So. 2d a t 808. 

The m a t e r i a l s t h e p a r t i e s s u b m i t t e d t o t h i s c o u r t r e v e a l 

t h e f o l l o w i n g f a c t s . H a m i l t o n began h e r employment w i t h CVCC 

on A u g u s t 15, 2005. She was e m p l o y e d by CVCC f o r a l m o s t t h r e e 

y e a r s p u r s u a n t t o a s e r i e s o f " l e t t e r s o f a p p o i n t m e n t . " The 

p a r t i e s e n t e r e d i n t o t h e l a s t " l e t t e r o f a p p o i n t m e n t " i n 

September 2007. On J u l y 29, 2008, CVCC n o t i f i e d H a m i l t o n t h a t 

i t was t e r m i n a t i n g h e r employment as o f A u g u s t 13, 2008. 

H a m i l t o n r e q u e s t e d a h e a r i n g t o c o n t e s t t h e t e r m i n a t i o n o f h e r 

employment, b u t t h a t r e q u e s t was d e n i e d . 

The F a i r D i s m i s s a l A c t ("FDA"), § 36-26-100 e t s e q . , A l a . 

Code 1975, g o v e r n s t h e t e r m i n a t i o n o f t h e employment o f 

e m p l o y e e s o f t w o - y e a r c o l l e g e s s u c h as CVCC. Under t h e FDA, 

an employee who has been e m p l o y e d f o r l e s s t h a n t h r e e y e a r s i s 

a " p r o b a t i o n a r y e m p l o y e e . " § 36-26-101, A l a . Code 1975. A 

p r o b a t i o n a r y e m p l o y e e ' s employment may be t e r m i n a t e d w i t h o u t 

c a u s e w i t h 15 d a y s ' n o t i c e . I d . I t i s w e l l s e t t l e d t h a t a 
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p r o b a t i o n a r y employee does n o t have a p r o p e r t y i n t e r e s t i n h i s 

o r h e r employment and t h a t he o r she may be t e r m i n a t e d w i t h o u t 

c a u s e w i t h 15 d a y s ' n o t i c e . D a v i s v. J . F . Drake S t a t e T e c h .  

C o l l . , 854 So. 2d 1151, 1154 ( A l a . C i v . App. 2 0 0 2 ) ; G a i n o u s v.  

T i b b e t s , 672 So. 2d 800, 805 ( A l a . C i v . App. 1995) 

( " P r o b a t i o n a r y e m p l o y e e s do n o t p o s s e s s p r o p e r t y r i g h t s i n 

t h e i r employment and a r e , t h e r e f o r e , n o t e n t i t l e d t o due 

p r o c e s s r i g h t s t o s a f e g u a r d t h e i r j o b s . " ) . 

An employee who has been e m p l o y e d f o r more t h a n t h r e e 

y e a r s a t t a i n s n o n p r o b a t i o n a r y s t a t u s . § 36-26-102, A l a . Code 

1975. A n o n p r o b a t i o n a r y employee has a p r o p e r t y i n t e r e s t i n 

h i s o r h e r c o n t i n u e d employment and i s a f f o r d e d c e r t a i n due-

p r o c e s s r i g h t s , i n c l u d i n g t h e r i g h t t o c o n t e s t t h e t e r m i n a t i o n 

o f h i s o r h e r employment b e f o r e an a d m i n i s t r a t i v e l a w j u d g e 

( " A L J " ) . See §§ 36-26-104 t h r o u g h -06, A l a . Code 1975; and 

Simmons v. Coosa C o u n t y Bd. o f Educ., [Ms. 2071135, June 19, 

200 9] So. 3d , ( A l a . C i v . App. 200 9) ("The FDA 

e n t i t l e s n o n p r o b a t i o n a r y e m p l o y e e s ... t o c e r t a i n d u e - p r o c e s s 

r i g h t s b e f o r e t h e i r employment i s t e r m i n a t e d " ) . 

A c c o r d i n g t o t h e a l l e g a t i o n s i n t h e s u b m i s s i o n s t o t h i s 

c o u r t , H a m i l t o n r e q u e s t e d a h e a r i n g t o c o n t e s t t h e t e r m i n a t i o n 
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o f h e r employment. H a m i l t o n c o n c e d e s t h a t , a t t h e t i m e o f h e r 

t e r m i n a t i o n , she was a p r o b a t i o n a r y employee o f CVCC, i . e . , 

one who had been e m p l o y e d f o r l e s s t h a n t h r e e y e a r s , and, 

t h e r e f o r e , t h a t she w o u l d n o t n o r m a l l y be e n t i t l e d , u n d e r t h e 

FDA, t o a h e a r i n g t o c o n t e s t t h e t e r m i n a t i o n o f h e r 

employment. 

H a m i l t o n m a i n t a i n s , however, t h a t she was e n t i t l e d t o t h e 

h e a r i n g she r e q u e s t e d b e c a u s e , she c o n t e n d s , a t t h e t i m e o f 

h e r t e r m i n a t i o n , she was a " p r o b a t i o n a r y employee u n d e r 

c o n t r a c t , " a t e r m t h a t i s r e f e r e n c e d i n t h e 2008 Alabama  

Community C o l l e g e S y s t e m U n i f o r m G u i d e l i n e s ("the UCCS 

G u i d e l i n e s " ) , P o l i c y number 619.01. The t e r m " p r o b a t i o n a r y 

e mployee u n d e r c o n t r a c t " i s n o t d e f i n e d i n P o l i c y number 

619.01 o f t h e UCCS G u i d e l i n e s . However, w i t h r e g a r d t o a 

" p r o b a t i o n a r y employee u n d e r c o n t r a c t , " P o l i c y number 619.01 

p r o v i d e s : 

" I f a p r o b a t i o n a r y employee u n d e r c o n t r a c t i s 
t e r m i n a t e d w i t h i n t h e p e r i o d o f a c o n t r a c t , t h e 
e m p l o yee i s e n t i t l e d t o be g i v e n c a u s e and t h e 
o p p o r t u n i t y f o r a h e a r i n g u n d e r t h e s e p r o c e d u r e s 
a d o p t e d by t h e S t a t e B o a r d o f E d u c a t i o n . Employment 
a g r e e m e n t s s h a l l be o f f e r e d f o r e i t h e r t h r e e ( 3 ) , 
n i n e ( 9 ) , o r t w e l v e (12) months. I f f i f t e e n (15) 
c a l e n d a r days p r i o r t o t h e end o f t h e c o n t r a c t 
p e r i o d , t h e p e r s o n i s n o t n o t i f i e d i n w r i t i n g t h a t 
h i s o r h e r s e r v i c e s w i l l no l o n g e r be r e q u i r e d , 
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he/ s h e s h a l l be o f f e r e d a n o t h e r employment agreement 
f o r t h e same l e n g t h as t h e p r i o r c o n t r a c t u n l e s s 
o t h e r w i s e a g r e e d by t h e P r e s i d e n t and t h e e m p l o y e e . " 

§ 2.4, P o l i c y number 619.01, UCCS G u i d e l i n e s . 1 

CVCC's p r e s i d e n t , Dr. L a u r e l B l a c k w e l l , d e n i e d H a m i l t o n ' s 

r e q u e s t f o r a h e a r i n g t o c o n t e s t t h e t e r m i n a t i o n o f h e r 

employment. A c c o r d i n g t o t h e s u b m i s s i o n s b e f o r e t h i s c o u r t , 

Dr. B l a c k w e l l t o o k t h e p o s i t i o n t h a t H a m i l t o n was a 

p r o b a t i o n a r y employee and t h a t H a m i l t o n was n o t a 

" p r o b a t i o n a r y employee u n d e r c o n t r a c t . " T h e r e f o r e , Dr. 

B l a c k w e l l d e t e r m i n e d t h a t H a m i l t o n was n o t e n t i t l e d t o a 

h e a r i n g u n d e r t h e FDA o r P o l i c y number 619.01 o f t h e UCCS 

G u i d e l i n e s . F o l l o w i n g t h e d e n i a l o f h e r r e q u e s t f o r a 

h e a r i n g , H a m i l t o n t o o k no f u r t h e r a c t i o n u n t i l December 23, 

2008, when she f i l e d h e r c o m p l a i n t i n t h e t r i a l c o u r t . 

The f i r s t i s s u e p r e s e n t e d t o t h i s c o u r t i s w h e t h e r 

H a m i l t o n was e n t i t l e d t o a h e a r i n g p u r s u a n t t o P o l i c y number 

619.01 o f t h e UCCS G u i d e l i n e s and t h e FDA. The p e t i t i o n e r s 

d i s p u t e t h a t H a m i l t o n i s a " p r o b a t i o n a r y employee u n d e r 

c o n t r a c t , " as t h a t t e r m i s u s e d i n § 2.4 o f P o l i c y number 

1We n o t e t h a t i t i s u n d i s p u t e d t h a t t h e FDA does n o t 
c o n t a i n any p r o v i s i o n s p e r t a i n i n g t o a " p r o b a t i o n a r y employee 
u n d e r c o n t r a c t . " 
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619.01, q u o t e d above. I n a r g u i n g t h a t she i s a " p r o b a t i o n a r y 

e m p l o y e e u n d e r c o n t r a c t " who i s e n t i t l e d t o a h e a r i n g t o 

c o n t e s t t h e t e r m i n a t i o n o f h e r employment, H a m i l t o n r e l i e s on 

House v. J e f f e r s o n S t a t e Community C o l l e g e , 907 So. 2d 424 

( A l a . 2 0 0 5 ) , and t h e September 2007 " l e t t e r o f a p p o i n t m e n t " 

p u r s u a n t t o w h i c h she was e m p l o y e d by CVCC. 

I n House, s u p r a , House was a p r o b a t i o n a r y employee o f a 

t w o - y e a r c o l l e g e whose employment was t e r m i n a t e d s h o r t l y 

b e f o r e he o b t a i n e d n o n p r o b a t i o n a r y s t a t u s . House f i l e d an 

a c t i o n a g a i n s t t h e c o l l e g e , a r g u i n g t h a t h i s employment had 

been i m p r o p e r l y t e r m i n a t e d and t h a t he had n o t been a f f o r d e d 

a h e a r i n g t o c o n t e s t t h a t t e r m i n a t i o n . The t r i a l c o u r t 

e n t e r e d a summary judgment i n f a v o r o f t h e c o l l e g e , and House 

a p p e a l e d . House, r e l y i n g on P o l i c y number 619.01 o f t h e 

R e v i s e d H e a r i n g P r o c e d u r e a d o p t e d by t h e S t a t e B o a r d o f 

E d u c a t i o n , t h e p e r t i n e n t p r o v i s i o n s o f w h i c h were 

s u b s t a n t i a l l y s i m i l a r t o § 2.4 o f p o l i c y number 619.01 o f t h e 

UCCS G u i d e l i n e s . House c o n t e n d e d t h a t he was a " p r o b a t i o n a r y 

e m ployee u n d e r c o n t r a c t " and, t h e r e f o r e , t h a t he was e n t i t l e d 

t o a h e a r i n g upon n o t i c e o f h i s t e r m i n a t i o n . The r e c o r d 

i n d i c a t e d t h a t House's " l e t t e r o f a p p o i n t m e n t " s p e c i f i e d t h a t 

7 



2080589 

House was a p r o b a t i o n a r y e mployee whose employment c o u l d be 

t e r m i n a t e d upon 15 d a y s ' n o t i c e . The c o l l e g e a r g u e d t h a t 

House was e m p l o y e d u n d e r an open-ended l e t t e r o f a p p o i n t m e n t 

t h a t d i d n o t c o n s t i t u t e an employment c o n t r a c t and i n s t e a d 

o f f e r e d a t - w i l l employment, b u t o u r supreme c o u r t r e j e c t e d 

t h a t a r g u m e n t . The supreme c o u r t r e l i e d on a r e f e r e n c e i n t h e 

" l e t t e r o f a p p o i n t m e n t " i n d i c a t i n g t h a t House's s a l a r y 

d e m o n s t r a t e d t h a t he was e m p l o y e d f o r a n i n e - m o n t h p e r i o d and 

c o n c l u d e d t h a t , b e c a u s e t h e c o n t r a c t had a d e f i n i t e t e r m , 

"House was 'a p r o b a t i o n a r y employee u n d e r c o n t r a c t ' " and t h a t 

h i s employment had been t e r m i n a t e d w i t h i n t h e p e r i o d o f t h e 

c o n t r a c t . House, 907 So. 2d a t 427. T h e r e f o r e , t h e supreme 

c o u r t d e t e r m i n e d t h a t House was " ' e n t i t l e d t o be g i v e n c a u s e 

and t h e o p p o r t u n i t y f o r a [ n a d m i n i s t r a t i v e ] h e a r i n g . ' " I d . 

I n t h i s c a s e , a f t e r H a m i l t o n had been e m p l o y e d by CVCC 

f o r a p p r o x i m a t e l y two y e a r s , she r e c e i v e d t h e September 2007 

" l e t t e r o f a p p o i n t m e n t " t h a t o f f e r e d h e r c o n t i n u e d employment 

w i t h CVCC; r e f e r e n c e s i n t h e m a t e r i a l s s u b m i t t e d t o t h i s c o u r t 

i n d i c a t e t h a t t h a t " l e t t e r o f a p p o i n t m e n t " was e f f e c t i v e f o r 

a o n e - y e a r t e r m . H a m i l t o n ' s September 2007 " l e t t e r o f 

a p p o i n t m e n t " s p e c i f i e d t h a t H a m i l t o n was h i r e d as a 
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p r o b a t i o n a r y e mployee and t h a t h e r employment c o u l d be 

t e r m i n a t e d , a t w i l l , upon 15 d a y s ' n o t i c e . 

H a m i l t o n p o i n t s o u t t h a t t h e " l e t t e r o f a p p o i n t m e n t " i n 

House was s i m i l a r t o h e r s i n t h a t i t was f o r a s p e c i f i c 

d u r a t i o n and t h a t House's " l e t t e r o f a p p o i n t m e n t " was 

c o n s t r u e d as an employment c o n t r a c t e s t a b l i s h i n g House's 

s t a t u s as a " p r o b a t i o n a r y employee u n d e r c o n t r a c t . " House, 

s u p r a . Thus, u n d e r t h e a u t h o r i t y o f House, i t w o u l d a p p e a r 

t h a t H a m i l t o n ' s September 2007 " l e t t e r o f a p p o i n t m e n t " 

c o n s t i t u t e d an employment c o n t r a c t , t h e r e b y m a k i n g H a m i l t o n a 

" p r o b a t i o n a r y e mployee u n d e r c o n t r a c t . " 

However, H a m i l t o n ' s September 2007 " l e t t e r o f 

a p p o i n t m e n t " a l s o c o n t a i n e d t h e f o l l o w i n g p r o v i s i o n : 

" P u r s u a n t t o S t a t e l a w and t h e p o l i c i e s , r u l e s , 
and r e g u l a t i o n s o f t h e S t a t e o f Alabama B o a r d o f 
E d u c a t i o n , y o u r employment i n t h e above p o s i t i o n  
s h a l l be p r o b a t i o n a r y and s h a l l be ' at w i l l ' t o be  
c o n t i n u e d o r d i s c o n t i n u e d a t any t i m e , w i t h o r  
w i t h o u t c a u s e , by t h e P r e s i d e n t o f t h e C o l l e g e . I n 
t h e e v e n t t h a t t h e P r e s i d e n t s h a l l d e c i d e t o 
d i s c o n t i n u e y o u r employment, you s h a l l r e c e i v e a 
w r i t t e n n o t i c e o f s u c h no l a t e r t h a n f i f t e e n (15) 
days p r i o r t o t h e e f f e c t i v e d a t e o f t h e 
d i s c o n t i n u a t i o n o f employment." 

(Emphasis added.) H a m i l t o n s i g n e d t h e September 2007 " l e t t e r 

o f a p p o i n t m e n t " u n d e r a p a r a g r a p h s t a t i n g , among o t h e r t h i n g s , 
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t h a t , "by my s i g n a t u r e b e l o w , I a c c e p t t h i s o f f e r o f 

employment and t h e t e r m s , c o n d i t i o n s , and p r o v i s i o n s o f t h e 

L e t t e r o f A p p o i n t m e n t . " 

The a b o v e - q u o t e d p r o v i s i o n s o f H a m i l t o n ' s September 2007 

" l e t t e r o f a p p o i n t m e n t " a r e c l e a r and u n a m b i g u o u s : H a m i l t o n 

a g r e e d t o be e m p l o y e d as a p r o b a t i o n a r y e mployee whose 

employment was " a t w i l l " and c o u l d be t e r m i n a t e d w i t h o r 

w i t h o u t c a u s e . F u r t h e r , H a m i l t o n ' s September 2007 " l e t t e r o f 

a p p o i n t m e n t " i s d i s t i n g u i s h a b l e f r o m t h e one a n a l y z e d i n 

House, s u p r a . N o t h i n g i n House i n d i c a t e s t h a t t h e " l e t t e r o f 

a p p o i n t m e n t " i n t h a t c a s e c o n t a i n e d a p r o v i s i o n s p e c i f y i n g 

t h a t t h e employment o f f e r was t e r m i n a b l e " a t w i l l , " and t h a t , 

as w i t h a t - w i l l employment g e n e r a l l y , t h e o f f e r o f employment 

c o u l d be " d i s c o n t i n u e d a t any t i m e , w i t h o r w i t h o u t c a u s e , " as 

i s s p e c i f i e d i n H a m i l t o n ' s September 2007 " l e t t e r o f 

a p p o i n t m e n t . " A c c o r d i n g l y , g i v e n t h e s p e c i f i c l a n g u a g e o f t h e 

S eptember 2007 " l e t t e r o f a p p o i n t m e n t , " we c o n c l u d e t h a t 

H a m i l t o n was n o t a " p r o b a t i o n a r y employee u n d e r c o n t r a c t . " 

H a m i l t o n c o n c e d e s t h a t she was a p r o b a t i o n a r y e mployee 

and t h a t she was e n t i t l e d t o a h e a r i n g t o c o n t e s t t h e 

t e r m i n a t i o n o f h e r employment o n l y i f she were d e t e r m i n e d t o 
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be a " p r o b a t i o n a r y employee u n d e r c o n t r a c t . " B e c a u s e t h i s 

c o u r t has r e s o l v e d t h a t i s s u e a g a i n s t H a m i l t o n , we must 

c o n c l u d e t h a t b e c a u s e H a m i l t o n d i d n o t have a r i g h t t o a 

h e a r i n g u n d e r P o l i c y number 619.01 o r t h e FDA, t h e t r i a l c o u r t 

l a c k e d j u r i s d i c t i o n o v e r H a m i l t o n ' s c l a i m s . The p e t i t i o n e r s 

have d e m o n s t r a t e d a c l e a r l e g a l r i g h t t o t h e d i s m i s s a l o f 

H a m i l t o n ' s c l a i m s , and, t h e r e f o r e , we i s s u e t h e w r i t o f 

mandamus d i r e c t i n g t h e t r i a l c o u r t t o e n t e r a j u d g m e n t o f 

d i s m i s s a l . See Ex p a r t e F l i n t C o n s t r . Co., 775 So. 2d a t 808. 

Even a s s u m i n g , however, t h a t H a m i l t o n c o u l d be s a i d t o be 

a " p r o b a t i o n a r y e mployee u n d e r c o n t r a c t , " we c o n c l u d e t h a t t h e 

p e t i t i o n e r s a r e e n t i t l e d t o t h e w r i t o f mandamus on a n o t h e r 

b a s i s . The p e t i t i o n e r s c o n t e n d t h a t H a m i l t o n f a i l e d t o 

e x h a u s t t h e a d m i n i s t r a t i v e r e m e d i e s a v a i l a b l e t o h e r u n d e r 

P o l i c y number 619.01, § 10. 

"The C o u r t h e l d t h e f o l l o w i n g i n r e g a r d t o t h e 
d o c t r i n e o f e x h a u s t i o n o f a d m i n i s t r a t i v e r e m e d i e s , 
i n C i t y o f H u n t s v i l l e v. S m a r t t , 409 So. 2d 1353, 
1357 ( A l a . 1 9 8 2 ) : 

"'Alabama has a d o p t e d t h e " d o c t r i n e o f 
e x h a u s t i o n o f a d m i n i s t r a t i v e r e m e d i e s . " 
T h i s d o c t r i n e " r e q u i r e s t h a t where a 
c o n t r o v e r s y i s t o be i n i t i a l l y d e t e r m i n e d 
by an a d m i n i s t r a t i v e body, t h e c o u r t s w i l l 
d e c l i n e r e l i e f u n t i l t h o s e r e m e d i e s have 
been e x p l o r e d and, i n most i n s t a n c e s , 
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e x h a u s t e d . " F r a t e r n a l O r d e r o f P o l i c e ,  
S t r a w b e r r y Lodge v. E n t r e k i n , 294 A l a . 201, 
209, 314 So. 2d 663, 670 ( 1 9 7 5 ) . E n t r e k i n 
a p p r o v e d t h e " e x h a u s t i o n o f a d m i n i s t r a t i v e 
r e m e d i e s " d o c t r i n e f o u n d i n U n i t e d S t a t e s  
v. W e s t e r n P a c i f i c R a i l r o a d Co., 352 U.S. 
59, 77 S. C t . 161, 1 L. Ed. 2d 126 ( 1 9 5 6 ) , 
w h i c h a p p l i e s "where a c l a i m i s c o g n i z a b l e 
i n t h e f i r s t i n s t a n c e by an a d m i n i s t r a t i v e 
a g e n c y a l o n e . " By t h a t d o c t r i n e " j u d i c i a l 
i n t e r f e r e n c e i s w i t h h e l d u n t i l t h e 
a d m i n i s t r a t i v e p r o c e s s has r u n i t s 
c o u r s e . . . . " E n t r e k i n , a t 210, 314 So. 2d 
663.' 

" I n H a l l v. C i t y o f D o t h a n , 539 So. 2d 286 ( A l a . 
C i v . App. 1 9 8 8 ) , t h e C o u r t o f C i v i l A p p e a l s 
d i s c u s s e d t h e p u r p o s e o f t h e r e q u i r e m e n t t h a t p u b l i c 
e m p l o y e e s e x h a u s t a d m i n i s t r a t i v e r e m e d i e s b e f o r e 
o b t a i n i n g j u d i c i a l r e v i e w : 

"'The e x h a u s t i o n d o c t r i n e a l l o w s an a g e n c y 
t o f u l l y d e v e l o p t e c h n i c a l i s s u e s and 
f a c t u a l r e c o r d s w i t h i n i t s p a r t i c u l a r a r e a 
o f e x p e r t i s e p r i o r t o j u d i c i a l r e v i e w . The 
a g e n c y can t h e r e b y have t h e f i r s t 
o p p o r t u n i t y t o c o r r e c t any e r r o r s i t may 
have made, and f u r t h e r j u d i c i a l a c t i o n may 
become u n n e c e s s a r y . ' 

"539 So. 2d a t 289." 

T a l t o n Telecomm. C o r p . v. Coleman, 665 So. 2d 914, 919 ( A l a . 

1 9 9 5 ) . 

The UCCS G u i d e l i n e s s e t f o r t h a number o f a d m i n i s t r a t i v e 

r e m e d i e s t h a t a r e a v a i l a b l e t o c e r t a i n c l a s s i f i c a t i o n s o f 

e m p l o y e e s o f t h e c o m m u n i t y - c o l l e g e s y s t e m . W i t h r e g a r d t o a 
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s i t u a t i o n i n w h i c h an employee i s e n t i t l e d t o a h e a r i n g t o 

c o n t e s t t h e t e r m i n a t i o n o f h i s o r h e r employment, § 10 o f 

P o l i c y number 619.01 o f t h e UCCS G u i d e l i n e s p r o v i d e s : 

"10. D i r e c t A p p e a l by Employee D e n i e d a H e a r i n g 

"10.1. A n o n p r o b a t i o n a r y employee who 
has been d e n i e d a h e a r i n g b e f o r e t h e 
P r e s i d e n t and has been t r a n s f e r r e d , 
t e r m i n a t e d , o r s u s p e n d e d has t h e r i g h t t o 
a p p e a l d i r e c t l y t o t h e C h i e f A d m i n i s t r a t i v e 
Law Judge o f t h e O f f i c e o f A d m i n i s t r a t i v e 
H e a r i n g s , O f f i c e o f t h e A t t o r n e y G e n e r a l , 
f o r r e l i e f . The A d m i n i s t r a t i v e Law Judge 
w i l l be a p p o i n t e d by t h e C h i e f 
A d m i n i s t r a t i v e Law Judge t o a d d r e s s t h e 
i s s u e r a i s e d i n t h e a p p e a l . The a p p e a l 
must s t a t e f a c t s s u f f i c i e n t t o a l l o w t h e 
j u d g e t o d e t e r m i n e t e n t a t i v e l y w h e t h e r o r 
n o t t h e P r e s i d e n t has c o m p l i e d w i t h t h e 
F a i r D i s m i s s a l A c t s t a t u t e s . The P r e s i d e n t 
may answer o r deny i n w r i t i n g t h e f a c t s s e t 
o u t i n t h e a p p e a l . I f no d e n i a l i s f i l e d , 
t h e f a c t s s e t o u t i n t h e a p p e a l w i l l be 
t a k e n as t r u e . The j u d g e s h a l l r e v i e w t h e 
e m p l o y e e ' s r e q u e s t and t h e P r e s i d e n t ' s 
answer o r d e n i a l and d e t e r m i n e , w i t h o r 
w i t h o u t a h e a r i n g , w h e t h e r t h e P r e s i d e n t 
has c o m p l i e d w i t h t h e s t a t u t e s . B a s e d upon 
t h e f i n d i n g s , t h e A d m i n i s t r a t i v e Law Judge 
may: 

"10.11 O r d e r a h e a r i n g 
b e f o r e t h e P r e s i d e n t . 

"10.12 D e t e r m i n e t h a t t h e 
e mployee has been t r a n s f e r r e d , 
s u s p e n d e d , o r d i s m i s s e d i n 
v i o l a t i o n o f t h e l a w and r e s c i n d 
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t h e a c t i o n t a k e n by t h e 
P r e s i d e n t . 

"10.13 S u s t a i n t h e a c t i o n 
t a k e n by t h e P r e s i d e n t . 

"10.2. The a c t i o n o f t h e 
A d m i n i s t r a t i v e Law Judge i s f i n a l . " 

H a m i l t o n a r g u e s t h a t § 10 o f P o l i c y number 619.01 

a f f o r d e d h e r no a d m i n i s t r a t i v e r e m e d i e s b e c a u s e , she s a y s , t h e 

f i r s t l i n e o f § 10 i n d i c a t e s t h a t t h e s e c t i o n a p p l i e s o n l y t o 

n o n p r o b a t i o n a r y e m p l o y e e s who a r e d e n i e d a h e a r i n g . I n 

r e s p o n s e , t h e p e t i t i o n e r s p o i n t o u t t h a t § 2.4 o f P o l i c y 

number 619.01 a f f o r d s a " p r o b a t i o n a r y e mployee u n d e r c o n t r a c t " 

t h e r i g h t t o a h e a r i n g c o n t e s t i n g t h e t e r m i n a t i o n o f h i s o r 

h e r employment. See § 2.4, q u o t e d s u p r a . A c c o r d i n g l y , t h e 

p e t i t i o n e r s c o n t e n d t h a t , a s s u m i n g t h a t H a m i l t o n was a 

" p r o b a t i o n a r y e mployee u n d e r c o n t r a c t , " t h e a d m i n i s t r a t i v e 

r e m e d i e s s e t f o r t h i n P o l i c y number 619.01, s p e c i f i c a l l y § 10 

o f t h a t p o l i c y , were a v a i l a b l e t o H a m i l t o n . The r e s o l u t i o n o f 

t h e a r g u m e n t s t u r n s on t h e r e c o n c i l i a t i o n o f t h e two s e c t i o n s 

o f P o l i c y number 619.01. 

The c o u r t s i n t e r p r e t a d m i n i s t r a t i v e r e g u l a t i o n s s u c h as 

P o l i c y number 619.01 i n a c c o r d a n c e w i t h t h e same p r i n c i p l e s 

t h a t a r e a p p l i e d t o t h e c o n s t r u c t i o n o f s t a t u t e s . B a l l 
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H e a l t h c a r e - J e f f e r s o n , I n c . v. Alabama M e d i c a i d A g e n c y , 10 So. 

3d 1027, 1030 ( A l a . C i v . App. 2 0 0 8 ) . "The l a n g u a g e u s e d i n an 

a d m i n i s t r a t i v e r e g u l a t i o n s h o u l d be g i v e n i t s n a t u r a l , p l a i n , 

o r d i n a r y , and commonly u n d e r s t o o d m e a n i n g , j u s t as l a n g u a g e i n 

a s t a t u t e . " S t a t e P e r s . Bd. v. W a l l a c e , 682 So. 2d 1357, 1359 

( A l a . C i v . App. 1 9 9 6 ) . The r u l e o r r e g u l a t i o n must be 

i n t e r p r e t e d as a w h o l e ; an i n t e r p r e t a t i o n may n o t " f o c u s o n l y 

on an i s o l a t e d c l a u s e o r p a r a g r a p h . " P e a c o c k v. H o u s t o n  

C o u n t y Bd. o f Educ., 653 So. 2d 308, 30 9 ( A l a . C i v . App. 

19 9 4 ) ; see a l s o Alabama M e d i c a i d A g e n c y v. B e v e r l y E n t e r s . , 

521 So. 2d 1329 ( A l a . C i v . App. 1 9 8 7 ) . F u r t h e r , t h e 

i n t e r p r e t a t i o n o f t h e a g e n c y t h a t p r o m u l g a t e d t h e r u l e i s 

c o n t r o l l i n g u n l e s s t h a t i n t e r p r e t a t i o n i s c l e a r l y e r r o n e o u s . 

I d . 

As H a m i l t o n h e r s e l f i n s i s t s , § 2.4 o f P o l i c y number 

619.01 a f f o r d s a " p r o b a t i o n a r y employee u n d e r c o n t r a c t " t h e 

r i g h t t o a h e a r i n g . I n f a c t , H a m i l t o n r e l i e s on t h a t " r i g h t " 

i n a s s e r t i n g h e r c l a i m s b e f o r e t h e t r i a l c o u r t . The r i g h t t o 

a h e a r i n g t o w h i c h H a m i l t o n r e f e r s i s f o r a h e a r i n g c o n d u c t e d 

p u r s u a n t t o t h e " p r o c e d u r e s a d o p t e d by t h e S t a t e B o a r d o f  

E d u c a t i o n " o r , i n o t h e r w o r d s , p u r s u a n t t o t h e p r o c e d u r e s s e t 
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f o r t h i n P o l i c y number 619.01. See § 2.4, P o l i c y number 

619.01, UCCS G u i d e l i n e s ( e m p h a s i s a d d e d ) . Thus, i t i s c l e a r 

t h a t § 2.4 o f P o l i c y number 619.01 expands t h e a d m i n i s t r a t i v e 

r e m e d i e s t h a t a r e n o r m a l l y a v a i l a b l e u n d e r P o l i c y number 

619.01 o n l y t o n o n p r o b a t i o n a r y e m p l o y e e s t o a l s o p r o v i d e 

a d m i n i s t r a t i v e s a f e g u a r d s t o " p r o b a t i o n a r y e m p l o y e e [ s ] u n d e r 

c o n t r a c t . " 2 To i n t e r p r e t P o l i c y number 619.01 i n t h e manner 

a d v o c a t e d by H a m i l t o n , i . e . , as n o t p r o v i d i n g a h e a r i n g f o r a 

" p r o b a t i o n a r y e mployee u n d e r c o n t r a c t , " w o u l d r e n d e r § 2.4 

m e a n i n g l e s s . I n o t h e r w o r d s , u n d e r H a m i l t o n ' s i n t e r p r e t a t i o n , 

P o l i c y number 619.01 w o u l d n o t p r o v i d e t h e " h e a r i n g u n d e r 

t h e s e p r o c e d u r e s " t h a t i s c l e a r l y p r o v i d e d u n d e r § 2.4 t o a 

" p r o b a t i o n a r y e mployee u n d e r c o n t r a c t . " I t must be p r e sumed 

t h a t e v e r y "'word, s e n t e n c e , o r p r o v i s i o n ' " must have a 

p u r p o s e , and e f f e c t must be g i v e n t o e a c h . Ex p a r t e U n i r o y a l  

T i r e Co., 779 So. 2d 227, 236 ( A l a . 2000) ( q u o t i n g S h e f f i e l d  

v. S t a t e , 70 8 So. 2d 8 99, 90 9 ( A l a . C r i m . App. 1997 ) ) . We 

c o n c l u d e t h a t H a m i l t o n has f a i l e d t o d e m o n s t r a t e t h a t t h e 

p e t i t i o n e r s ' i n t e r p r e t a t i o n o f § 10 o f P o l i c y number 619.01 as 

2We do n o t d e c i d e w h e t h e r t h e s t a t u s " p r o b a t i o n a r y 
e m ployee u n d e r c o n t r a c t " i s e q u i v a l e n t , a t l e a s t d u r i n g t h e 
t e r m o f t h e e m p l o y e e ' s c o n t r a c t , t o t h e s t a t u s o f 
n o n p r o b a t i o n a r y e m p l o y e e . 
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p r o v i d i n g a " p r o b a t i o n a r y e mployee u n d e r c o n t r a c t " an 

a d m i n i s t r a t i v e remedy i s " p l a i n l y e r r o n e o u s . " Ex p a r t e B o a r d 

o f S c h o o l Comm'rs o f M o b i l e C o u n t y , 824 So. 2d 759, 761 ( A l a . 

2001) ("An a g e n c y ' s i n t e r p r e t a t i o n o f i t s own p o l i c y i s 

c o n t r o l l i n g u n l e s s i t i s p l a i n l y e r r o n e o u s . " ) . 

Thus, a s s u m i n g t h a t H a m i l t o n was, as she c o n t e n d s , a 

" p r o b a t i o n a r y employee u n d e r c o n t r a c t , " H a m i l t o n was r e q u i r e d 

t o e x h a u s t t h e a d m i n i s t r a t i v e r e m e d i e s a v a i l a b l e u n d e r P o l i c y 

number 619.01 o f t h e UCCS G u i d e l i n e s . 

"[The] d o c t r i n e [ o f e x h a u s t i o n o f a d m i n i s t r a t i v e 
r e m e d i e s ] ' r e q u i r e s t h a t where a c o n t r o v e r s y i s t o 
be i n i t i a l l y d e t e r m i n e d by an a d m i n i s t r a t i v e body, 
t h e c o u r t s w i l l d e c l i n e r e l i e f u n t i l t h o s e r e m e d i e s 
have been e x p l o r e d and, i n most i n s t a n c e s , 
e x h a u s t e d . ' F r a t e r n a l O r d e r o f P o l i c e , S t r a w b e r r y  
Lodge v. E n t r e k i n , 294 A l a . 201 , 20 9, 314 So. 2d 
663, 670 ( 1 9 7 5 ) . E n t r e k i n a p p r o v e d t h e ' e x h a u s t i o n 
o f a d m i n i s t r a t i v e r e m e d i e s ' d o c t r i n e f o u n d i n U n i t e d  
S t a t e s v. W e s t e r n P a c i f i c R a i l r o a d Co., 352 U.S. 59, 
77 S. C t . 161, 1 L. Ed. 2d 126 ( 1 9 5 6 ) , w h i c h a p p l i e s 
'where a c l a i m i s c o g n i z a b l e i n t h e f i r s t i n s t a n c e 
by an a d m i n i s t r a t i v e a g e n c y a l o n e . ' By t h a t 
d o c t r i n e ' j u d i c i a l i n t e r f e r e n c e i s w i t h h e l d u n t i l  
t h e a d m i n i s t r a t i v e p r o c e s s has r u n i t s c o u r s e . . . . ' 
E n t r e k i n , a t 210, 314 So. 2d 663." 

C i t y o f H u n t s v i l l e v. S m a r t t , 40 9 So. 2d 1353, 1357 ( A l a . 

1982) ( e m p h a s i s a d d e d ) . 

H a m i l t o n d i d n o t e x h a u s t h e r a d m i n i s t r a t i v e r e m e d i e s 

b e f o r e s e e k i n g r e l i e f i n t h e t r i a l c o u r t . A c c o r d i n g l y , we 
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a g r e e w i t h t h e p e t i t i o n e r s t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g t h e i r m o t i o n t o d i s m i s s H a m i l t o n ' s c o m p l a i n t b a s e d on 

h e r f a i l u r e t o e x h a u s t h e r a d m i n i s t r a t i v e r e m e d i e s . 3 F o r t h e 

r e a s o n s s t a t e d i n t h i s o p i n i o n , we g r a n t t h e p e t i t i o n f o r a 

w r i t o f mandamus. 

PETITION GRANTED. 

P i t t m a n and Thomas, J J . , c o n c u r . 

B r y a n and Moore, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 

3We a l s o n o t e , w i t h o u t so h o l d i n g , t h a t t h e p e t i t i o n e r s ' 
argument t h a t H a m i l t o n ' s a c t i o n s h o u l d a l s o be b a r r e d by t h e 
e q u i t a b l e d o c t r i n e o f l a c h e s i s p e r s u a s i v e . See W i l l i a m s v.  
Hobson, 5 So. 3d 630, 632 ( A l a . C i v . App. 2008) (A m o t i o n t o 
d i s m i s s may p r o p e r l y be b a s e d on t h e a f f i r m a t i v e d e f e n s e o f 
l a c h e s "when t h e f a c e o f t h e c o m p l a i n t i t s e l f shows t h a t t h e 
a f f i r m a t i v e d e f e n s e b a r s t h e c l a i m . " ) . H a m i l t o n f i r s t s o u g h t 
r e l i e f by f i l i n g a c o m p l a i n t i n t h e t r i a l c o u r t a l m o s t f i v e 
months a f t e r she r e c e i v e d n o t i c e o f t h e t e r m i n a t i o n o f h e r 
employment. N o n p r o b a t i o n a r y e m p l o y e e s must f i l e a c o n t e s t t o 
a t e r m i n a t i o n p u r s u a n t t o t h e FDA and P o l i c y number 619.01 
w i t h i n 15 d a y s . See § 36-26-105, A l a . Code 1975; and P o l i c y 
number 619.01, § 5. Thus, i n a r g u i n g t h a t h e r c o m p l a i n t i n 
t h e t r i a l c o u r t was n o t b a r r e d by l a c h e s , H a m i l t o n s e e k s t o 
o b t a i n f o r h e r s e l f g r e a t e r r i g h t s and r e m e d i e s , o r a t l e a s t a 
much l o n g e r p e r i o d i n w h i c h t o a s s e r t t h o s e p u r p o r t e d r i g h t s , 
t h a n t h o s e n o n p r o b a t i o n a r y e m p l o y e e s whom t h e FDA and P o l i c y 
number 619.01 were i n t e n d e d t o b e n e f i t . 
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