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MOORE, Judge. 

On a p p l i c a t i o n f o r r e h e a r i n g i n case no. 2080591, G.P. 

("the grandmother") argues t h a t t h i s c o u r t misapprehended her 

a p p e l l a t e argument. The grandmother m a i n t a i n s t h a t she 

i n t e n d e d t o a p p e a l the d e n i a l of her p e t i t i o n f o r c u s t o d y and 

not the t e r m i n a t i o n of the p a r e n t s ' p a r e n t a l r i g h t s t o A.D.P. 

("the c h i l d " ) and t h a t t h i s c o u r t m i s i n t e r p r e t e d her argument 

as an a t t a c k on the t e r m i n a t i o n of the p a r e n t s ' p a r e n t a l 

r i g h t s . On a p p l i c a t i o n f o r r e h e a r i n g i n case no. 2080606, D.S. 

("the f a t h e r " ) argues a g a i n t h a t the t r i a l c o u r t e r r e d i n 

t e r m i n a t i n g h i s p a r e n t a l r i g h t s . 

As t o the f a t h e r ' s a p p l i c a t i o n f o r r e h e a r i n g , we have 

r e v i e w e d i t t h o r o u g h l y and we are c o n v i n c e d t h a t the f a t h e r 

m e r e l y makes the same arguments t h a t he advanced i n h i s b r i e f 

on o r i g i n a l s u b m i s s i o n ; t h o s e arguments have a l r e a d y been 

a d d r e s s e d t h o r o u g h l y and c o r r e c t l y i n our o p i n i o n on o r i g i n a l 

s u b m i s s i o n . F o r t h a t reason, we o v e r r u l e h i s a p p l i c a t i o n f o r 

r e h e a r i n g . See W i l l i s v. A t l a n t a Cas. Co., 801 So. 2d 837, 

838 ( A l a . 2001) ( J o h n s t o n e , J . , c o n c u r r i n g s p e c i a l l y t o 

o v e r r u l e an a p p l i c a t i o n f o r r e h e a r i n g when i t was " s i m p l y an 

e a r n e s t r e i t e r a t i o n of the a p p e l l a n t ' s o r i g i n a l b r i e f " ) . 
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As t o the grandmother's a p p l i c a t i o n f o r r e h e a r i n g , we 

note the f o l l o w i n g p e r t i n e n t f a c t s . The j u v e n i l e c o u r t found 

the c h i l d dependent and awarded c u s t o d y of the c h i l d t o the 

Houston County Department of Human Resources ("DHR") on May 

16, 2007. On May 8, 2008, the j u v e n i l e c o u r t e n t e r e d a 

permanency o r d e r , which does not appear i n the r e c o r d . The 

grandmother f i l e d a p e t i t i o n s e e k i n g c u s t o d y of the c h i l d on 

June 19, 2008. 1 DHR f i l e d a p e t i t i o n t o t e r m i n a t e the 

p a r e n t a l r i g h t s of D.Y. ("the mother") and the f a t h e r on J u l y 

8, 2008. The j u v e n i l e c o u r t s e t the grandmother's cus t o d y 

p e t i t i o n f o r t r i a l on September 11, 2008, and s e t DHR's 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p e t i t i o n f o r t r i a l on September 

25, 2008. DHR then moved the j u v e n i l e c o u r t t o c o n s o l i d a t e 

the c u s t o d y h e a r i n g w i t h the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s 

h e a r i n g . The j u v e n i l e c o u r t a p p a r e n t l y g r a n t e d t h a t motion. 

The j u v e n i l e c o u r t then c o n t i n u e d the t r i a l of the p e t i t i o n s 

on s e v e r a l o c c a s i o n s . F o l l o w i n g a t r i a l on March 17, 2009, 

the j u v e n i l e c o u r t e n t e r e d a judgment t e r m i n a t i n g the p a r e n t a l 

r i g h t s of the mother and the f a t h e r and awarding c u s t o d y of 

1Our o p i n i o n on o r i g i n a l s u b m i s s i o n e r r o n e o u s l y s t a t e s 
t h a t the grandmother f i l e d her cust o d y p e t i t i o n on September 
11, 2008. 
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the c h i l d t o the S t a t e Department of Human Resources. That 

judgment e f f e c t i v e l y d e n i e d the grandmother's p e t i t i o n f o r 

cus t o d y . 

The grandmother f i l e d a n o t i c e of a p p e a l w i t h the 

j u v e n i l e c o u r t on March 26, 2009. I n her n o t i c e of a p p e a l , 

the grandmother i n d i c a t e d t h a t she would be a r g u i n g two 

i s s u e s : (1) "whether [the grandmother] was a v i a b l e r e l a t i v e 

r e s o u r c e f o r [the c h i l d ] s u f f i c i e n t t o w a r r a n t d e n i a l of 

t e r m i n a t i o n of p a r e n t a l r i g h t s " and (2) "whether the 

[ j u v e n i l e ] c o u r t abused i t s d i s c r e t i o n i n d e nying [the 

grandmother's] p e t i t i o n f o r c u s t o d y of [the c h i l d ] . " However, 

i n her a p p e l l a t e b r i e f t o t h i s c o u r t the grandmother s e t out 

o n l y one i s s u e i n her "Statement of I s s u e s " : "whether the 

[ j u v e n i l e ] c o u r t e r r e d t o r e v e r s a l i n f i n d i n g t h e r e e x i s t s no 

v i a b l e a l t e r n a t i v e s t o the permanent t e r m i n a t i o n of p a r e n t a l 

r i g h t s . " I n the "Standard of Review" s e c t i o n of her b r i e f on 

o r i g i n a l s u b m i s s i o n , the grandmother s e t out the a p p e l l a t e -

r e v i e w s t a n d a r d s a p p l i c a b l e t o judgments t e r m i n a t i n g p a r e n t a l 

r i g h t s . The grandmother then argued t h a t the r e c o r d d i d not 

c o n t a i n c l e a r and c o n v i n c i n g e v i d e n c e of the dependency of the 

c h i l d and of a l a c k of v i a b l e a l t e r n a t i v e s , the s t a n d a r d f o r 

4 



2080591; 2080606 

t e r m i n a t i n g p a r e n t a l r i g h t s . See Ex p a r t e B e a s l e y , 564 So. 2d 

950 ( A l a . 1990). 

I n her b r i e f on o r i g i n a l s u b m i s s i o n , the grandmother 

argued under the "Dependency" p o r t i o n of her b r i e f as f o l l o w s : 

"Under t h i s s p e c i f i c s e t of f a c t s , the [ j u v e n i l e ] 
c o u r t ' s d e c i s i o n t o t e r m i n a t e t he F a t h e r ' s p a r e n t a l 
r i g h t s was premature, c o n s i d e r i n g the evi d e n c e 
i n d i c a t i n g t h a t the F a t h e r , s i n c e he was made aware 
of [the c h i l d ' s ] f o s t e r c a r e placement, has made a 
c o n t i n u i n g e f f o r t t o change h i s c i r c u m s t a n c e s , a l l 
w i t h o u t any d i r e c t i o n or e f f o r t s on [DHR's] b e h a l f , 
a t t he time of the t e r m i n a t i o n h e a r i n g s . " 

The grandmother then a s s e r t e d i n a s e c t i o n of her argument 

e n t i t l e d "A V i a b l e A l t e r n a t i v e E x i s t s " t h a t 

" [ e ] v e n i f t h i s Honorable Court determines the 
[ j u v e n i l e ] c o u r t d i d not e r r o r [ s i c ] i n f i n d i n g [the 
c h i l d ] dependent a t the time of d i s p o s i t i o n , [the 
grandmother] a v e r s t h a t the [ j u v e n i l e ] c o u r t e r r e d 
i n d e t e r m i n i n g no v i a b l e a l t e r n a t i v e e x i s t s t h u s , 
i s s u i n g an Order of T e r m i n a t i o n which f a i l s the 
second prong of the t e s t . " 

Based on our r e a d i n g of the grandmother's b r i e f on 

o r i g i n a l s u b m i s s i o n , we c o n c l u d e d t h a t the grandmother had 

argued t he p r o p r i e t y of the judgment t e r m i n a t i n g p a r e n t a l 

r i g h t s but t h a t she had not argued " t h a t the j u v e n i l e c o u r t 

e r r e d i n denying her p e t i t i o n f o r cu s t o d y . " G.P. v. Houston  

County Dep't of Human Res., [Ms. 2080591, Sept. 18, 2009] 

So. 3d ___ , ___ ( A l a . C i v . App. 2009). We, t h e r e f o r e , 
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d i s m i s s e d the ap p e a l f o r l a c k of s t a n d i n g under the a u t h o r i t y 

of D.M. v. Walker County Department of Human Resources, 919 

So. 2d 1197 ( A l a . C i v . App. 2005). So. 3d a t . 

I n her a p p l i c a t i o n f o r r e h e a r i n g , the grandmother 

"contends t h a t she p r e s e n t e d the i s s u e of the d e n i a l 
of her cust o d y p e t i t i o n through her argument t h a t 
she was not found a v i a b l e a l t e r n a t i v e t o 
t e r m i n a t i o n . Q u i t e c a n d i d l y , had she, a r e l a t i v e 
r e s o u r c e who p e t i t i o n e d f o r custo d y , been GRANTED 
custod y , t h e r e would have been no t e r m i n a t i o n of 
p a r e n t a l r i g h t s . The c o n t e n t of her ap p e a l c l e a r l y 
a p p e als the r u l i n g t h a t d e n i e d her cust o d y p e t i t i o n . 
[The grandmother] ta k e s e x c e p t i o n t h a t her ap p e a l 
has been d i s m i s s e d . " 

I n essence, the grandmother argues t h a t , by t r e a t i n g her 

argument on v i a b l e a l t e r n a t i v e s as an a t t a c k on the p r o p r i e t y 

of the judgment t e r m i n a t i n g the p a r e n t a l r i g h t s of the mother 

and the f a t h e r , t h i s c o u r t o v e r l o o k e d or misapprehended her 

argument t h a t t he j u v e n i l e c o u r t e r r e d i n denying her cust o d y 

p e t i t i o n . See Rule 4 0 ( b ) , A l a . R. App. P. ( s t a t i n g t h a t the 

b r i e f on a p p l i c a t i o n f o r r e h e a r i n g "must s t a t e w i t h 

p a r t i c u l a r i t y the p o i n t s of law or the f a c t s t he a p p l i c a n t 

b e l i e v e s t he c o u r t o v e r l o o k e d or misapprehended"). 

A f t e r c a r e f u l l y r e v i e w i n g the o r i g i n a l b r i e f f i l e d by the 

grandmother, we are not c o n v i n c e d t h a t we o v e r l o o k e d or 

misapprehended her argument. We d i s a g r e e w i t h t he grandmother 
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t h a t an argument t h a t the j u v e n i l e c o u r t s h o u l d not have 

t e r m i n a t e d t he p a r e n t s ' p a r e n t a l r i g h t s because of the 

e x i s t e n c e of a v i a b l e a l t e r n a t i v e i s tantamount t o an argument 

t h a t the j u v e n i l e c o u r t e r r e d i n denying a p e t i t i o n f o r 

custo d y f i l e d by a p a r t y o t h e r than a p a r e n t . 

A p a r e n t has a fundamental c o n s t i t u t i o n a l r i g h t t o the 

c a r e , c u s t o d y , and c o n t r o l of h i s or her c h i l d , which the 

government cannot e x t i n g u i s h u n l e s s r e q u i r e d t o p r o t e c t a 

c o m p e l l i n g governmental i n t e r e s t and u n l e s s " l e s s d r a s t i c 

measures would be u n a v a i l i n g . " Roe v. Conn, 417 F.Supp. 769, 

779 (M.D. A l a . 1976). Hence, b e f o r e t e r m i n a t i n g p a r e n t a l 

r i g h t s , the government must prove by c l e a r and c o n v i n c i n g 

e v i d e n c e , among o t h e r t h i n g s , t h a t a l l l e s s d r a s t i c 

a l t e r n a t i v e s t o t e r m i n a t i o n of p a r e n t a l r i g h t s have been 

e x p l o r e d and are not v i a b l e . See Ex p a r t e B e a s l e y , s u p r a . 

One a l t e r n a t i v e t h a t must be c o n s i d e r e d i s whether p l a c i n g the 

c h i l d w i t h a f i t and s u i t a b l e r e l a t i v e q u a l i f i e d t o r e c e i v e 

and c a r e f o r the c h i l d w i t h o u t t e r m i n a t i n g p a r e n t a l r i g h t s 

would s e r v e the b e s t i n t e r e s t s of the c h i l d . See A.D.B.H. v.  

Houston County Dep't of Human Res., 1 So. 3d 53, 62 ( A l a . C i v . 

App. 2008). I f the j u v e n i l e c o u r t , i n t e r m i n a t i n g p a r e n t a l 
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r i g h t s , r e j e c t s t h a t a l t e r n a t i v e w i t h o u t s u f f i c i e n t e v i d e n c e , 

then the a f f e c t e d p a r e n t would have grounds f o r ap p e a l i n 

or d e r t o p r o t e c t t h a t v i o l a t i o n of h i s or her due-process 

r i g h t s . Hence, any argument t h a t the r e c o r d does not c o n t a i n 

c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t no v i a b l e 

a l t e r n a t i v e s t o t e r m i n a t i o n of p a r e n t a l r i g h t s e x i s t cannot be 

r a i s e d by an a p p e l l a n t whose due-process r i g h t s are not a t 

s t a k e . See D.M. v. Walker County Dep't of Human Res., s u p r a . 

A r e l a t i v e s e e k i n g c u s t o d y of a dependent c h i l d has no 

v e s t e d r i g h t , c o n s t i t u t i o n a l or o t h e r w i s e , t o the c h i l d ; 

r a t h e r , a r e l a t i v e may o b t a i n c u s t o d y of a dependent c h i l d 

o n l y by p r o v i n g t h a t he or she i s s u i t a b l e , f i t , and q u a l i f i e d 

t o r e c e i v e and c a r e f o r the c h i l d and t h a t t he b e s t i n t e r e s t s 

of t he c h i l d would be s e r v e d by awarding c u s t o d y of the c h i l d 

t o the r e l a t i v e . See J.B. v. Cleburne County Dep't of Human  

Res., 991 So. 2d 273, 282-83 ( A l a . C i v . App. 2008). 

N a t u r a l l y , a r e l a t i v e may ap p e a l a judgment r e j e c t i n g h i s or 

her p e t i t i o n f o r cust o d y of a c h i l d on the ground of 

i n s u f f i c i e n c y of the evi d e n c e s u p p o r t i n g t h a t judgment. See, 

e.g., B.H. v. Mari o n County Dep't of Human Res., 998 So. 2d 

475 ( A l a . C i v . App. 2008). That a p p e a l would concern s o l e l y 

8 



2080591; 2080606 

whether the r e c o r d c o n t a i n s s u f f i c i e n t e v i d e n c e t o sup p o r t a 

f i n d i n g t h a t the r e l a t i v e i s u n f i t , a f i n d i n g t h a t the 

r e l a t i v e i s u n q u a l i f i e d t o r e c e i v e and care f o r the c h i l d , or 

a f i n d i n g t h a t the b e s t i n t e r e s t s of the c h i l d would not be 

s e r v e d by placement w i t h the r e l a t i v e ; however, t h a t a p p e a l 

would not i m p l i c a t e the p a r e n t ' s c o n s t i t u t i o n a l r i g h t t o 

e x h a u s t i o n of a l l a l t e r n a t i v e s l e s s d r a s t i c than t e r m i n a t i o n 

of p a r e n t a l r i g h t s . I d . 

In some ca s e s , the e v i d e n c e r e l a t i n g t o v i a b l e 

a l t e r n a t i v e s and r e l a t i v e c u s t o d y may o v e r l a p . For example, 

e v i d e n c e i n d i c a t i n g t h a t a r e l a t i v e i s u n s u i t a b l e , u n f i t , or 

u n q u a l i f i e d t o r e c e i v e and care f o r a c h i l d would s u p p o r t b o t h 

a f i n d i n g t h a t placement w i t h t he p e t i t i o n i n g r e l a t i v e i s not 

a v i a b l e o p t i o n t o t e r m i n a t i o n of p a r e n t a l r i g h t s and t h a t the 

b e s t i n t e r e s t s of the c h i l d would not be s e r v e d by p l a c i n g the 

c h i l d w i t h the p e t i t i o n i n g r e l a t i v e . However, the two i s s u e s 

are not c o e x t e n s i v e . C o n t r a r y t o the argument of the 

grandmother i n her a p p l i c a t i o n f o r r e h e a r i n g , a f i n d i n g t h a t 

the b e s t i n t e r e s t s of the c h i l d would be s e r v e d by p l a c i n g 

c u s t o d y i n the p e t i t i o n i n g r e l a t i v e does not n e c e s s a r i l y mean 

t h a t a v i a b l e a l t e r n a t i v e e x i s t s p r e v e n t i n g the t e r m i n a t i o n of 
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p a r e n t a l r i g h t s . T h e r e f o r e , an argument t h a t the j u v e n i l e 

c o u r t e r r e d i n f i n d i n g t h a t a l l v i a b l e a l t e r n a t i v e s have been 

ex h a u s t e d does not equate t o an argument t h a t the j u v e n i l e 

c o u r t e r r e d i n r e j e c t i n g a custody p e t i t i o n . 

In her n o t i c e of a p p e a l , the grandmother r e c o g n i z e d the 

d i s t i n c t i o n between the i s s u e r e l a t i n g t o the t e r m i n a t i o n of 

the p a r e n t s ' p a r e n t a l r i g h t s t o the c h i l d and the i s s u e 

r e l a t i n g t o the r e j e c t i o n of the grandmother's cu s t o d y 

p e t i t i o n . N e v e r t h e l e s s , the grandmother e l e c t e d t o b r i e f o n l y 

the former i s s u e . A c c o r d i n g l y , we conclude t h a t we d i d not 

e r r i n d i s m i s s i n g her a p p e a l on o r i g i n a l s u b m i s s i o n , and we 

o v e r r u l e her a p p l i c a t i o n f o r r e h e a r i n g . In d o i n g so, we note 

t h a t , even had the grandmother made the a p p r o p r i a t e arguments, 

we s t i l l would have a f f i r m e d the judgment of t h e j u v e n i l e 

c o u r t because s u f f i c i e n t e v i d e n c e s u p p o r t e d the i m p l i e d 

f i n d i n g t h a t the b e s t i n t e r e s t s of the c h i l d would not have 

been s e r v e d by p l a c i n g custody of the c h i l d w i t h the 

grandmother. 

2080591 — APPLICATION FOR REHEARING OVERRULED. 

2080606 — APPLICATION FOR REHEARING OVERRULED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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