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MOORE, Judge. 

M.M. ("the f a t h e r " ) appeals from a judgment of the Mar i o n 

Probate Court ("the p r o b a t e c o u r t " ) g r a n t i n g a p e t i t i o n f o r 

a d o p t i o n of J.D. ("the c h i l d " ) f i l e d by the c h i l d ' s mother, 
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D.P. ("the mother"), and her husband, C.P. ("the s t e p f a t h e r " ) . 

We d i s m i s s the a p p e a l . 

The p a r t i e s have p r e v i o u s l y been b e f o r e t h i s c o u r t . See  

M.M. v. D.P., 10 So. 3d 605 ( A l a . C i v . App. 2008). In M.M., 

the s t e p f a t h e r f i l e d a p e t i t i o n t o adopt the c h i l d , who was 

born on J u l y 9, 2004. 10 So. 3d a t 606. The p r o b a t e c o u r t 

e n t e r e d a f i n a l judgment a p p r o v i n g the c h i l d ' s a d o p t i o n by the 

s t e p f a t h e r on May 15, 2008, the same date the p e t i t i o n was 

f i l e d . I d . The f a t h e r f i l e d a motion t o s e t a s i d e the o r d e r 

of a d o p t i o n , a r g u i n g , among o t h e r r e a s o n s , t h a t he had not 

been n o t i f i e d of the a d o p t i o n p e t i t i o n as r e q u i r e d . I d . 

A f t e r h i s motion was d e n i e d by the p r o b a t e c o u r t , the f a t h e r 

t i m e l y appealed. I d . In d i s m i s s i n g the f a t h e r ' s a p p e a l , t h i s 

c o u r t s t a t e d , i n p e r t i n e n t p a r t : 

"Alabama Code 1975, § 26-10A-17(a), a p a r t of 
the Alabama A d o p t i o n Code, A l a . Code 1975, § 
26-10A-1 e t seq., p r o v i d e s , i n p e r t i n e n t p a r t , t h a t 
n o t i c e of pendency of a d o p t i o n p r o c e e d i n g s 

" ' s h a l l be s e r v e d by the p e t i t i o n e r o n : 

" '  

"'(10) The f a t h e r and p u t a t i v e f a t h e r 
of the adoptee i f made known by the mother 
or o t h e r w i s e known by the c o u r t u n l e s s the 
c o u r t f i n d s t h a t the f a t h e r or p u t a t i v e 
f a t h e r has g i v e n i m p l i e d consent t o the 
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a d o p t i o n , as d e f i n e d 
A l a . Code 1975].' 

i n S e c t i o n 26-10A-9[, 
1975] 

"A ' p u t a t i v e f a t h e r ' i s ' [ t ] h e a l l e g e d or r e p u t e d 
f a t h e r . ' A l a . Code 1975, § 26-10A-2(12). A ' f a t h e r ' 
i s '[a] male pe r s o n who i s the b i o l o g i c a l f a t h e r of 
[a] minor or i s t r e a t e d by law as the f a t h e r . ' A l a . 
Code 1975, § 26-10A-2(5). A male pe r s o n i s t r e a t e d 
by law as the f a t h e r of a c h i l d when he i s a 
'presumed f a t h e r ' under the Alabama U n i f o r m 
Parentage A c t , A l a . Code 1975, § 26-17-1 e t seq. 
('the AUPA'). The AUPA presumes a male person t o be 
the f a t h e r of a c h i l d when, among o t h e r t h i n g s , the 
male p e r s o n , w h i l e the c h i l d i s under the age of 
m a j o r i t y , r e c e i v e s the c h i l d i n t o h i s home or 
o t h e r w i s e o penly h o l d s out the c h i l d as h i s n a t u r a l 
c h i l d or the mother and the f a t h e r execute 
a p p r o p r i a t e a f f i d a v i t s of p a t e r n i t y . A l a . Code 1975, 
§§ 26-17-5(a)(4) and 2 6 - 1 7 - 5 ( a ) ( 6 ) . 

"Alabama Code 1975, § 26 - 1 0 A - 9 ( a ) ( 5 ) , p r o v i d e s , 
i n p e r t i n e n t p a r t , t h a t consent t o a d o p t i o n may be 
i m p l i e d by, among o t h e r t h i n g s , f a i l i n g t o comply 
w i t h § 26-10C-1. In t u r n , § 2 6 - 1 0 C - 1 ( i ) , A l a . Code 
1975, p r o v i d e s : 

"'Any p e r s o n who c l a i m s t o be the n a t u r a l 
f a t h e r of a c h i l d and f a i l s t o f i l e h i s 
n o t i c e of i n t e n t t o c l a i m p a t e r n i t y 
p u r s u a n t t o s u b s e c t i o n (a) p r i o r t o or 
w i t h i n 30 days of the b i r t h of a c h i l d born 
out of wedlock, s h a l l be deemed t o have 
g i v e n an i r r e v o c a b l e i m p l i e d consent i n any 
a d o p t i o n p r o c e e d i n g . 

" ' T h i s s u b s e c t i o n s h a l l be the 
e x c l u s i v e p rocedure a v a i l a b l e f o r any 
pe r s o n who c l a i m s t o be the n a t u r a l f a t h e r 
of a c h i l d born out of wedlock on or a f t e r 
January 1, 1997, t o e n t i t l e t h a t p e r s o n t o 
n o t i c e of and the o p p o r t u n i t y t o c o n t e s t 
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any a d o p t i o n p r o c e e d i n g f i l e d and pending 
on or a f t e r January 1, 1997.' 

" R e c e n t l y , i n J.L.P. v. L.A.M., [Ms. 2070578, 
October 31, 2008] So. 3d ( A l a . C i v . App. 
2008), t h i s c o u r t h e l d t h a t a presumed f a t h e r of a 
c h i l d has an u n q u a l i f i e d r i g h t t o o b j e c t t o a 
proposed a d o p t i o n of t h a t c h i l d i f the presumed 
f a t h e r has a c c e p t e d the c h i l d i n t o h i s home and has 
ope n l y h e l d out the c h i l d as h i s own. ___ So. 3d a t 
___ ( c i t i n g A l a . Code 1975, § 2 6 - 1 0 A - 7 ( a ) ( 3 ) d . ) . On 
the o t h e r hand, t h i s c o u r t h e l d i n J.L.P. t h a t a 
p u t a t i v e f a t h e r i s g i v e n o n l y a c o n d i t i o n a l r i g h t t o 
o b j e c t t o a proposed a d o p t i o n , based on p r i o r 
compliance w i t h the PFRA [ P u t a t i v e F a t h e r R e g i s t r y 
A c t ] . ___ So. 3d a t ___ ( c i t i n g A l a . Code 1975, § 
2 6 - 1 0 A - 7 ( a ) ( 5 ) ) . The c o u r t c o n c l u d e d t h a t , by 
g r a n t i n g presumed f a t h e r s g r e a t e r r i g h t s of consent, 
the l e g i s l a t u r e i n t e n d e d t h a t t h e y would not l o s e 
those r i g h t s by mere f a i l u r e or n e g l e c t t o comply 
w i t h the PFRA. ___ So. 3d a t ___ . C o n s i s t e n t w i t h 
J.L.P., a f a t h e r who i s c l a s s i f i e d as a 'presumed 
f a t h e r ' who has not o t h e r w i s e waived n o t i c e or 
i m p l i e d l y consented t o the a d o p t i o n by some reason 
o t h e r than noncompliance w i t h the PFRA must be 
s e r v e d w i t h n o t i c e of the pendency of the a d o p t i o n 
p r o c e e d i n g s . 

"I n t h i s case, the f a t h e r a s s e r t e d i n h i s 
a f f i d a v i t i n su p p o r t of h i s motion t o s e t a s i d e the 
or d e r of a d o p t i o n f a c t s i n d i c a t i n g t h a t he i s a 
'presumed f a t h e r . ' He a t t e s t e d t h a t he and the 
mother had e x e c u t e d a f f i d a v i t s of p a t e r n i t y p u r s u a n t 
t o § 2 6 - 1 7 - 5 ( a ) ( 6 ) . He a l s o a v e r r e d t h a t he had 
'accepted the c h i l d i n t o [ h i s ] home and op e n l y 
[held] out the c h i l d as [ h i s ] own' as r e q u i r e d by § 
2 6 - 1 7 - 5 ( a ) ( 4 ) . He s u p p o r t e d the l a t t e r a s s e r t i o n by 
a t t a c h i n g photographs of him and the c h i l d a t h i s 
home. The f a t h e r f u r t h e r d e t a i l e d h i s in v o l v e m e n t 
w i t h the c h i l d s i n c e the b i r t h of the c h i l d . 
A d d i t i o n a l l y , the f a t h e r i n d i c a t e d t h a t the M a r i o n 
J u v e n i l e Court had awarded him v i s i t a t i o n r i g h t s , 
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which he had e x e r c i s e d , and t h a t he had c o m p l i e d 
w i t h a c h i l d - s u p p o r t o r d e r r e g a r d i n g the c h i l d 
e n t e r e d by t h a t same c o u r t . Based on the f o r e g o i n g 
e v i d e n c e , none of which the s t e p f a t h e r or the mother 
r e f u t e d , i t i s p l a i n t h a t the f a t h e r i s a presumed 
f a t h e r e n t i t l e d t o n o t i c e of any a d o p t i o n p r o c e e d i n g 
c o n c e r n i n g the c h i l d . The r e c o r d c o n t a i n s no 
e v i d e n c e i n d i c a t i n g t h a t the f a t h e r waived h i s r i g h t 
t o such n o t i c e e x p r e s s l y or i m p l i e d l y , 
n o t w i t h s t a n d i n g h i s noncompliance w i t h the PFRA. 

"Before e n t e r i n g i t s f i n a l judgment, the p r o b a t e 
c o u r t d i d not n o t i f y the f a t h e r of the pendency of 
the a d o p t i o n p r o c e e d i n g . A judgment a p p r o v i n g an 
a d o p t i o n t h a t i s e n t e r e d w i t h o u t n o t i c e t o a p a r t y 
whose consent i s r e q u i r e d i s v o i d . Ex p a r t e S t i n s o n , 
532 So. 2d 636 ( A l a . C i v . App. 1988)." 

M.M., 10 So. 3d a t 607-08. T h i s c o u r t d i s m i s s e d the f a t h e r ' s 

a p p e a l because a v o i d judgment w i l l not s u p p o r t an a p p e a l . 10 

So. 3d a t 608 ( c i t i n g Farmer v. Farmer, 842 So. 2d 679 ( A l a . 

C i v . App. 2002)). 

The s t e p f a t h e r , j o i n e d by the mother, r e f i l e d h i s 

p e t i t i o n f o r a d o p t i o n of the c h i l d ("the p e t i t i o n " ) i n the 

p r o b a t e c o u r t on January 9, 2009. On F e b r u a r y 5, 2009, the 

f a t h e r f i l e d a motion r e q u e s t i n g t h a t the p r o b a t e c o u r t quash 

or v a c a t e the p e t i t i o n based on the s t e p f a t h e r ' s f a i l u r e t o 

o b t a i n the f a t h e r ' s consent as r e q u i r e d by § 26-10A-7, A l a . 

Code 1975. The f a t h e r a l t e r n a t i v e l y r e q u e s t e d t h a t the 

p r o b a t e c o u r t t r a n s f e r the p e t i t i o n t o the M a r i o n J u v e n i l e 
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Court and c o n s o l i d a t e i t w i t h the p e t i t i o n f o r cu s t o d y of the 

c h i l d t h a t had been f i l e d by the f a t h e r and "had been pending 

s i n c e October 5, 2007," or t o s t a y the p r o c e e d i n g s u n t i l a 

d e t e r m i n a t i o n had been made on the p e t i t i o n f o r cus t o d y . That 

motion was d e n i e d on Febr u a r y 9, 2009. 

A f t e r a h e a r i n g on Febr u a r y 18, 2009, the p r o b a t e c o u r t 

e n t e r e d a judgment on Febr u a r y 19, 2009, g r a n t i n g the a d o p t i o n 

p e t i t i o n f i l e d by the s t e p f a t h e r and o r d e r i n g t h a t the c h i l d 

was l e g a l l y adopted by the s t e p f a t h e r . The p r o b a t e c o u r t ' s 

judgment s t a t e d , i n p e r t i n e n t p a r t : 

" T h i s cause coming on t o be heard b e f o r e the 
Cour t and i t a p p e a r i n g t o the s a t i s f a c t i o n of the 
Court t h a t the P e t i t i o n f o r A d o p t i o n , as amended, 
and f o r change of name of [the c h i l d ] , i s a P e t i t i o n 
by [the] s t e p f a t h e r , and the Court h a v i n g determined 
t h a t s a i d minor c h i l d has r e s i d e d i n the home of h i s 
n a t u r a l mother and s t e p f a t h e r f o r more than one year 
p r i o r t o the f i l i n g of t h i s p e t i t i o n and i t f u r t h e r 
a p p e a r i n g t o the Court t h a t the a d o p t i o n i s l i k e l y 
t o be s u c c e s s f u l and i s i n the b e s t i n t e r e s t of s a i d 
minor c h i l d , and i t f u r t h e r a p p e a r i n g t o the Court 
t h a t the n a t u r a l mother has j o i n e d i n the p e t i t i o n , 
and no v a l i d r eason b e i n g shown why s a i d minor c h i l d 
s h o u l d not be l e g a l l y adopted, and f o r good cause 
shown, i n c l u d i n g , but not l i m i t e d t o the f a c t s t h a t 
n e i t h e r [the f a t h e r ] , nor none of h i s r e l a t i v e s made 
any attempts t o c o n t a c t , v i s i t or sup p o r t s a i d minor 
c h i l d from December 12, 2008, the date the p r e v i o u s 
a d o p t i o n o r d e r was d e c l a r e d v o i d by the Alabama 
Court of C i v i l A p p e a ls u n t i l the date of h e a r i n g on 
Feb r u a r y 18, 2009; and t h a t [the s t e p f a t h e r ] s i n c e 
August 26, 2006, the date of marriag e t o the mother 
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of s a i d c h i l d , has almost s i n g l e - h a n d e d l y s u p p o r t e d 
and c a r e d f o r s a i d c h i l d , w i t h o u t any c o m p l a i n t s of 
h i s manner of c a r i n g f o r s a i d c h i l d from anyone; and 
t h a t from the t e s t i m o n y of the [mother], the care 
and concern f o r s a i d c h i l d by [the s t e p f a t h e r ] was 
so s u p e r i o r t o the care and concern e v e r shown by 
[the f a t h e r ] , who e x p r e s s e d more i n t e r e s t i n f i l i n g 
p e t i t i o n s i n c o u r t than c a r i n g f o r s a i d c h i l d ; the 
C o u r t i s of the o p i n i o n t h a t the p e t i t i o n i n t h i s 
cause, as amended, s h o u l d be and i s t h e r e f o r e 
a l l o w e d . " 

The f a t h e r f i l e d a postjudgment motion; t h a t motion was 

d e n i e d by o p e r a t i o n of law. The f a t h e r appealed. 

The f a t h e r f i r s t argues on a p p e a l t h a t he i s the c h i l d ' s 

presumed f a t h e r . In M.M., t h i s c o u r t c o n c l u d e d t h a t the f a c t s 

c o n t a i n e d i n the a f f i d a v i t f i l e d by the f a t h e r i n s u p p o r t of 

h i s motion t o s e t a s i d e the a d o p t i o n , which f a c t s the mother 

and s t e p f a t h e r d i d not c o n t e s t , e s t a b l i s h e d h i s s t a t u s as a 

presumed f a t h e r . 10 So. 3d a t 608. "'Under the d o c t r i n e of 

the "law of the c a s e," whatever i s once e s t a b l i s h e d between 

the same p a r t i e s i n the same case c o n t i n u e s t o be the law of 

t h a t case, whether or not c o r r e c t on g e n e r a l p r i n c i p l e s , so 

l o n g as the f a c t s on which the d e c i s i o n was p r e d i c a t e d 

c o n t i n u e t o be the f a c t s of the c a s e . ' " S t o c k t o n v. CKPD Dev.  

Co., LLC, 982 So. 2d 1061, 1066 ( A l a . 2007) ( q u o t i n g Blumberg  

v. Touche Ross & Co., 514 So. 2d 922, 924 ( A l a . 1987)). 
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" [ U ] n l e s s the f a c t s upon which the h o l d i n g of the Court of 

C i v i l Appeals was p r e d i c a t e d have changed, the h o l d i n g of the 

C ourt of C i v i l A p p e a ls i s the law of the c a s e." S t o c k t o n , 982 

So. 2d a t 1066-67. T h e r e f o r e , i n the p r e s e n t case, u n l e s s the 

f a c t s upon which our h o l d i n g i n M.M. was p r e d i c a t e d have 

changed, our h o l d i n g i n M.M. i s the law of the case f o r 

purposes of the renewed p e t i t i o n f o r a d o p t i o n f i l e d by the 

s t e p f a t h e r i n the p r o b a t e c o u r t and f o r purposes of t h i s 

a p p e a l . 

The p r o b a t e c o u r t conducted an ore tenus h e a r i n g a t which 

the f a t h e r a g a i n e s t a b l i s h e d through h i s t e s t i m o n y h i s s t a t u s 

as the presumed f a t h e r of the c h i l d . The mother and the 

s t e p f a t h e r once a g a i n d i d not p r e s e n t any e v i d e n c e 

c o n t r a d i c t i n g the f a t h e r ' s c l a i m , and, i n f a c t , t h e i r 

t e s t i m o n y o n l y c o n f i r m e d t h a t the f a t h e r had e x e c u t e d an 

a f f i d a v i t of p a t e r n i t y s h o r t l y a f t e r the c h i l d ' s b i r t h , had 

r e c e i v e d the c h i l d i n t o h i s home, and had o p e n l y h e l d h i m s e l f 

out as the f a t h e r of the c h i l d . Not s u r p r i s i n g l y , g i v e n t h e i r 

t e s t i m o n y , i n t h e i r b r i e f on a p p e a l the mother and the 

s t e p f a t h e r do not even argue t h a t the f a t h e r i s not the 

presumed f a t h e r of the c h i l d . The r e c o r d shows t h a t the f a c t s 
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upon which t h i s c o u r t made i t s d e t e r m i n a t i o n t h a t the f a t h e r 

i s the presumed f a t h e r of the c h i l d have not changed. Thus, 

p u r s u a n t t o the l a w - o f - t h e - c a s e d o c t r i n e , the f a t h e r i s the 

c h i l d ' s presumed f a t h e r . 

S e c t i o n 26-10A-7, A l a . Code 1975, r e q u i r e s t h a t consent 

t o an a d o p t i o n s h a l l be r e q u i r e d o f , among o t h e r s , the 

adoptee's presumed f a t h e r . The Comment t o § 26-10A-7 s t a t e s , 

i n p e r t i n e n t p a r t : "The r e l i n q u i s h m e n t , or the a c t u a l or 

i m p l i e d consent (see s e c t i o n 26-40A-9[, A l a . Code 1975]) of 

a l l persons s p e c i f i e d i n s e c t i o n 26-10A-5[, A l a . Code 1975,] 

must be o b t a i n e d f o r the a d o p t i o n t o become f i n a l . In e f f e c t , 

the persons l i s t e d i n s e c t i o n 26-10A-7 have an a b s o l u t e v e t o 

power over the proposed a d o p t i o n . " 

In t h i s case, the ev i d e n c e i s u n d i s p u t e d t h a t the f a t h e r 

d i d not g i v e h i s e x p r e s s consent t o the a d o p t i o n of the c h i l d . 

S e c t i o n 26-10A-9, A l a . Code 1975, l i s t s c e r t a i n a c t s by a 

p a r e n t t h a t c o n s t i t u t e an i m p l i e d consent t o a d o p t i o n . In i t s 

judgment, the p r o b a t e c o u r t found t h a t the f a t h e r had not 

v i s i t e d or s u p p o r t e d the c h i l d f o r t h r e e months f o l l o w i n g t h i s 

c o u r t ' s d i s m i s s a l i n M.M. However, § 26-10A-9(a)(3) 

enumerates a p e r i o d of s i x months of " [ k ] n o w i n g l y l e a v i n g the 
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adoptee w i t h o t h e r s w i t h o u t p r o v i s i o n f o r s u p p o r t and w i t h o u t 

communication, or not o t h e r w i s e m a i n t a i n i n g a s i g n i f i c a n t 

p a r e n t a l r e l a t i o n s h i p w i t h the adoptee," b e f o r e t h a t a c t i o n 

w i l l be c o n s i d e r e d an i m p l i e d consent t o the c h i l d ' s a d o p t i o n . 

Hence, we cannot conclude t h a t the p r o b a t e c o u r t p r o p e r l y 

found t h a t the f a t h e r had i m p l i e d l y consented t o the a d o p t i o n . 

R a t her, i t appears t h a t the p r o b a t e c o u r t g r a n t e d the a d o p t i o n 

w i t h o u t the consent of the presumed f a t h e r of the c h i l d based 

on i t s c o n c l u s i o n t h a t the s t e p f a t h e r had been and would 

c o n t i n u e t o be a b e t t e r p a r e n t f o r the c h i l d . 

We conclude t h a t the f a t h e r remains the c h i l d ' s presumed 

f a t h e r because the f a c t s upon which t h i s c o u r t made t h a t 

d e t e r m i n a t i o n i n M.M. have not changed. Pursuant t o § 26-10A-

7, i n o r d e r f o r the a d o p t i o n t o proceed, the f a t h e r ' s consent 

t o the a d o p t i o n was r e q u i r e d . Because the p r o b a t e c o u r t d i d 

not f i n d t h a t the f a t h e r had consented t o the a d o p t i o n , the 

p r o b a t e c o u r t was w i t h o u t j u r i s d i c t i o n t o g r a n t the 

s t e p f a t h e r ' s p e t i t i o n and i t s judgment p u r p o r t i n g t o do so i s 

v o i d . Because a v o i d judgment w i l l not s u p p o r t an a p p e a l , we 
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d i s m i s s t h i s a p p e a l . See M.M., 10 So. 3d a t 608; and Farmer  

v. Farmer, 842 So. 2d 679 ( A l a . C i v . App. 2002). 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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