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Noland Wilson et a l . 

v. 

Horace E. Berry and Carolyn C. Berry 

Appeal from Fayette C i r c u i t Court 
(CV-08-43) 

THOMAS, Judge. 

Horace E. B e r r y and C a r o l y n C. B e r r y own s e v e r a l 

c o n t i g u o u s p a r c e l s of r e a l e s t a t e i n F a y e t t e County ("the 

B e r r y p r o p e r t y " ) . One p a r c e l of the B e r r y p r o p e r t y abuts one 

of two co n t i g u o u s p a r c e l s of p r o p e r t y owned by the e s t a t e of 
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C.J. W i l s o n ("the W i l s o n p r o p e r t y " ) . A d i r t r oad t r a v e r s e s 

from a county r o a d known as C o p r i c h Road a c r o s s a p o r t i o n of 

the W i l s o n p r o p e r t y and a c r o s s a s m a l l p o r t i o n of n e i g h b o r i n g 

p r o p e r t y b e f o r e i t reaches the B e r r y p r o p e r t y . The B e r r y s , 

and, b e f o r e them, Horace's f a t h e r , have used t h i s d i r t r o a d t o 

h a u l t i m b e r , t o r e f o r e s t t h e i r p r o p e r t y , and t o o t h e r w i s e 

m a i n t a i n t h e i r p r o p e r t y f o r a p p r o x i m a t e l y 50 y e a r s . A t some 

p o i n t i n mid t o l a t e 2007, Noland W i l s o n , one of the h e i r s of 

C.J. W i l s o n , put a c a b l e a c r o s s the road, o b s t r u c t i n g the 

B e r r y s ' access t o the road. 

The B e r r y s sued the e s t a t e and the h e i r s of C.J. W i l s o n 

-- Noland W i l s o n , P a u l i n e W i l s o n , J.C. W i l s o n , R o b e l t o n 

W i l s o n , James R. W i l s o n , Benjamin W i l s o n , Eulene N a l l s , and 

E a r l i n e Brown ( r e f e r r e d t o c o l l e c t i v e l y as "the W i l s o n 

defendants") — a l l e g i n g t h a t t h e i r l a n d was l a n d l o c k e d , t h a t 

no o t h e r access t o a county r o a d from t h e i r l a n d was 

a v a i l a b l e , and t h a t they had used and improved the road f o r 

"not l e s s than 50 y e a r s . " The day b e f o r e t r i a l , the B e r r y s 

amended t h e i r c o m p l a i n t t o s p e c i f i c a l l y a l l e g e t h a t they were 

e n t i t l e d t o a p r e s c r i p t i v e easement i n the road. A f t e r a 

t r i a l , the t r i a l c o u r t e n t e r e d a judgment i n f a v o r of the 
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B e r r y s d e c l a r i n g t h a t they were e n t i t l e d t o a p r e s c r i p t i v e 

easement i n the road. The W i l s o n defendants appealed t o the 

Alabama Supreme C o u r t , which t r a n s f e r r e d the appea l t o t h i s 

c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

Testimony a t t r i a l e s t a b l i s h e d t h a t the p a r t i e s b e l i e v e d 

t h a t the road had been a p u b l i c r o a d a t one time and t h a t they 

"presumed" i t had been abandoned " q u i t e some time ago" because 

F a y e t t e County no l o n g e r m a i n t a i n e d the r o a d . 1 Noland W i l s o n 

t e s t i f i e d t h a t he had " s i g n e d [the road] over t o J e s s i e Kemp," 

who, a c c o r d i n g t o Noland, had been the county road 

commissioner i n or around 1956. Noland s p e c i f i c a l l y s t a t e d 

1 I n o r d e r t o change the c h a r a c t e r of a p u b l i c road, the 
road must e i t h e r be v a c a t e d p u r s u a n t t o a s t a t u t o r y p r o c e d u r e , 
see A l a . Code 1975, § 23-4-2 ( s e t t i n g out pr o c e d u r e f o r a 
m u n i c i p a l i t y or county t o v a c a t e a p u b l i c road) and § 23-4-20 
( s e t t i n g out procedure by which a b u t t i n g landowners may v a c a t e 
a p u b l i c r o a d ) , or be abandoned. Kennedy v. Hi n e s , 660 So. 2d 
1335, 1339 ( A l a . C i v . App. 1995). The abandonment of a p u b l i c 
r oad may be a c c o m p l i s h e d by nonuse of the roa d f o r a p e r i o d of 
20 y e a r s o r , i n s i t u a t i o n s i n which another road r e p l a c e s the 
road i n q u e s t i o n , by nonuse f o r a p e r i o d s h o r t e r than 20 
y e a r s . Walker v. Winston County Comm'n, 474 So. 2d 1116, 1117 
( A l a . 1985); Kennedy, 660 So. 2d a t 1339. The person c l a i m i n g 
the abandonment bears the burden of p r o v i n g nonuse f o r the 
r e q u i s i t e p e r i o d by c l e a r and c o n v i n c i n g e v i d e n c e . Walker, 
474 So. 2d a t 1117; Kennedy, 660 So. 2d a t 1339. A l t h o u g h 
r e l e v a n t t o the abandonment i n q u i r y , " [ c ] o u n t y maintenance i s 
not e s s e n t i a l t o the s t a t u s of a p u b l i c r o a d . " Kennedy, 660 
So. 2d a t 1339; see a l s o Walker, 474 So. 2d a t 1117. 
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t h a t the road was a county road " u n t i l the county q u i t w o r k i n g 

[ t h a t r o a d ] , " and he s t a t e d t h a t he "was the one t h a t s i g n e d 

the road -- s i g n e d the r i g h t - o f - w a y f o r them t o b u i l d t h a t 

road i n t h e r e . " 

Based on the u n d i s p u t e d e v i d e n c e , i t appears t h a t the 

ro a d i n q u e s t i o n was a p u b l i c road when i t was c r e a t e d i n 

1956. Because the evi d e n c e r e f l e c t s t h a t a q u e s t i o n remains 

r e g a r d i n g whether i t i s s t i l l a p u b l i c road, F a y e t t e County i s 

an i n d i s p e n s a b l e p a r t y t o t h i s a c t i o n . Dunavant v. Johnson, 

565 So. 2d 198, 198 ( A l a . 1990); A l l b r i t t o n v. Dawkins, [Ms. 

2080063, March 27, 2009] So. 3d , ( A l a . C i v . App. 

2009). The f a i l u r e t o j o i n F a y e t t e County as a p a r t y c o u l d 

r e s u l t i n i n c o n s i s t e n t judgments and impact the r i g h t s , 

d u t i e s , and l i a b i l i t i e s of the l i t i g a n t s , members of the 

p u b l i c , and the county. B o l e s v. A u t e r y , 554 So. 2d 959, 961 

( A l a . 1989). 2 

2Our supreme c o u r t e x p l a i n e d the r i s k of f a i l i n g t o j o i n 
the county i n an a c t i o n i n v o l v i n g a d e t e r m i n a t i o n of the 
p u b l i c or p r i v a t e n a t u r e of a r o a d i n B o l e s , 554 So. 2d a t 
961, t h u s l y : 

"The t r i a l c o u r t ' s d e t e r m i n a t i o n of whether the 
road was p u b l i c or was p r i v a t e might a f f e c t not o n l y 
the r i g h t s of the i n d i v i d u a l l i t i g a n t s b ut a l s o the 
r i g h t s of members of the p u b l i c t o use the road, the 
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The absence of an i n d i s p e n s a b l e p a r t y may be r a i s e d by an 

a p p e l l a t e c o u r t ex mero motu. G i l b e r t v. N i c h o l s o n , 845 So. 

2d 785, 790 ( A l a . 2002); A l l b r i t t o n , So. 3d a t . 

Furthermore, " ' [ t ] h e absence of a n e c e s s a r y and i n d i s p e n s a b l e 

p a r t y n e c e s s i t a t e s the d i s m i s s a l of the cause w i t h o u t 

p r e j u d i c e or a r e v e r s a l w i t h d i r e c t i o n s t o a l l o w the cause t o 

s t a n d over f o r amendment.'" W i t h i n g t o n v. Cloud, 522 So. 2d 

263, 265 ( A l a . 1988) ( q u o t i n g J.C. Jacobs Banking Co. v.  

Campbell, 406 So. 2d 834, 851 ( A l a . 1981)). A c c o r d i n g l y , we 

r e v e r s e the judgment of the t r i a l c o u r t and remand the cause 

w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t a l l o w j o i n d e r o f 

F a y e t t e County as an i n d i s p e n s a b l e p a r t y and f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

duty of the county t o m a i n t a i n i t , and the l i a b i l i t y 
of the county f o r f a i l u r e t o m a i n t a i n i t . I f the 
county i s not j o i n e d as a p a r t y , then n e i t h e r i t nor 
o t h e r members of the p u b l i c are bound by the t r i a l 
c o u r t ' s r u l i n g . A c c o r d i n g l y , i f the county and o t h e r 
persons are not bound, then the s t a t u s of the road 
as p u b l i c or p r i v a t e i s s u b j e c t t o b e i n g l i t i g a t e d 
a g a i n , and the r e s u l t s of l a t e r l i t i g a t i o n may be 
i n c o n s i s t e n t w i t h the r e s u l t s of the i n i t i a l 
l i t i g a t i o n . " 
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