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T h i s c a s e a r i s e s f r o m c e r t a i n r e p a i r w o r k t h a t H u t c h e n s o n 

p e r f o r m e d f o r D a n i e l on a p a t i o and r e t a i n i n g w a l l l o c a t e d a t 

D a n i e l ' s home. The s t a t u t e s r e l e v a n t t o t h e p r e s e n t a p p e a l 

a r e l o c a t e d i n C h a p t e r 14A o f T i t l e 34, A l a . Code 1975, w h i c h 

" d e a l s w i t h t h e l i c e n s i n g o f i n d i v i d u a l s and c o m p a n i e s engaged 

i n t h e p r o f e s s i o n o f r e s i d e n t i a l home c o n s t r u c t i o n . " 

F a u s n i g h t v. P e r k i n s , 994 So. 2d 912, 916 ( A l a . 2 0 0 8 ) . The 

p u r p o s e o f t h e c h a p t e r i s d e s c r i b e d i n § 34-14A-1, w h i c h 

p r o v i d e s : 

" I n t h e i n t e r e s t o f t h e p u b l i c h e a l t h , s a f e t y , 
w e l f a r e , and consumer p r o t e c t i o n and t o r e g u l a t e t h e 
home b u i l d i n g and p r i v a t e d w e l l i n g c o n s t r u c t i o n 
i n d u s t r y , t h e p u r p o s e o f t h i s c h a p t e r , and t h e 
i n t e n t o f t h e L e g i s l a t u r e i n p a s s i n g i t , i s t o 
p r o v i d e f o r t h e l i c e n s u r e o f t h o s e p e r s o n s who 
engage i n home b u i l d i n g and p r i v a t e d w e l l i n g 
c o n s t r u c t i o n , i n c l u d i n g r e m o d e l i n g , and t o p r o v i d e 
home b u i l d i n g s t a n d a r d s i n t h e S t a t e o f A l a b a m a . 
The L e g i s l a t u r e r e c o g n i z e s t h a t t h e home b u i l d i n g 
and home improvement c o n s t r u c t i o n i n d u s t r i e s a r e 
s i g n i f i c a n t i n d u s t r i e s . Home b u i l d e r s may pose 
s i g n i f i c a n t harm t o t h e p u b l i c when u n q u a l i f i e d , 
i n c o m p e t e n t , o r d i s h o n e s t home b u i l d i n g c o n t r a c t o r s 
and r e m o d e l e r s p r o v i d e i n a d e q u a t e , u n s a f e o r 
i n f e r i o r b u i l d i n g s e r v i c e s . The L e g i s l a t u r e f i n d s 
i t n e c e s s a r y t o r e g u l a t e t h e r e s i d e n t i a l home 
b u i l d i n g and r e m o d e l i n g c o n s t r u c t i o n i n d u s t r i e s . " 

S e c t i o n 34-14A-5 r e q u i r e s " r e s i d e n t i a l home b u i l d e r s " t o 

o b t a i n a l i c e n s e f r o m t h e Alabama Home B u i l d e r s L i c e n s u r e 
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B o a r d ("the B o a r d " ) . S e c t i o n 34-14A-2(10) d e f i n e s a 

" r e s i d e n t i a l home b u i l d e r , " i n p e r t i n e n t p a r t , as 

" [ o ] n e ... who, f o r a f i x e d p r i c e , c o m m i s s i o n , f e e , 
o r wage, u n d e r t a k e s o r o f f e r s t o u n d e r t a k e t h e 
c o n s t r u c t i o n o r s u p e r i n t e n d i n g o f t h e c o n s t r u c t i o n 
... o f any r e s i d e n c e ... w h i c h i s n o t o v e r t h r e e 
f l o o r s i n h e i g h t ... , o r t h e r e p a i r , i m p r o v e m e n t , o r 
r e i m p r o v e m e n t t h e r e o f , t o be u s e d by a n o t h e r as a 
r e s i d e n c e when t h e c o s t o f t h e u n d e r t a k i n g e x c e e d s 
t e n t h o u s a n d d o l l a r s ( $ 1 0 , 0 0 0 ) . " 

S e c t i o n 34-14A-2(9) d e f i n e s a " r e s i d e n c e " as " [ a ] s i n g l e u n i t 

p r o v i d i n g c o m p l e t e i n d e p e n d e n t r e s i d e n t i a l l i v i n g f a c i l i t i e s 

f o r one o r more p e r s o n s , i n c l u d i n g permanent p r o v i s i o n s f o r 

l i v i n g , s l e e p i n g , e a t i n g , c o o k i n g , and s a n i t a t i o n . " S e c t i o n 

34-14A-14 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t an u n l i c e n s e d 

r e s i d e n t i a l home b u i l d e r " s h a l l n o t b r i n g o r m a i n t a i n any 

a c t i o n t o e n f o r c e t h e p r o v i s i o n s o f any c o n t r a c t f o r 

r e s i d e n t i a l home b u i l d i n g w h i c h he o r she e n t e r e d i n t o i n 

v i o l a t i o n o f t h i s c h a p t e r . " 

We t u r n now t o t h e f a c t u a l and p r o c e d u r a l h i s t o r y o f t h e 

p r e s e n t a p p e a l . The r e c o r d , c o n s i d e r e d i n l i g h t o f t h e 

s t a n d a r d by w h i c h t h i s c o u r t r e v i e w s a summary j u d g m e n t , see 

i n f r a , r e f l e c t s t h e f o l l o w i n g . I n June o r J u l y 2007, 

H u t c h e n s o n , a s t o n e m a s o n , and D a n i e l , t h e homeowner, e n t e r e d 

i n t o a c o n t r a c t w h ereby H u t c h e n s o n a g r e e d t o r e n o v a t e and 
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r e p a i r a f l a g s t o n e p a t i o , a r e t a i n i n g w a l l , and a walkway a t 

D a n i e l ' s home f o r an e s t i m a t e d c o s t o f $45,000. W h i l e 

H u t c h e n s o n p e r f o r m e d t h e work f o r D a n i e l , t h e c o s t o f t h e 

p r o j e c t i n c r e a s e d t o $75,000 b e c a u s e o f c e r t a i n u n a n t i c i p a t e d 

c o n d i t i o n s and b e c a u s e D a n i e l made s e v e r a l c h anges t o t h e work 

c a l l e d f o r i n t h e c o n t r a c t . B e f o r e e a c h change, H u t c h e n s o n 

d i s c u s s e d t h e p r o p o s e d change w i t h D a n i e l and a l l o w e d D a n i e l 

t o make a d e c i s i o n w h e t h e r t o p r o c e e d w i t h t h a t c h ange. I n an 

a f f i d a v i t , H u t c h e n s o n d e s c r i b e d t h e a r r a n g e m e n t o f t h e p a t i o 

and t h e r e t a i n i n g w a l l , as w e l l as t h e work he p e r f o r m e d on 

t h o s e s t r u c t u r e s , as f o l l o w s : 

"The b a c k o f t h e D a n i e l ' s r e s i d e n c e where t h e 
r e t a i n i n g w a l l and f l a g s t o n e p a t i o a r e l o c a t e d f a c e s 
g e n e r a l l y s o u t h . 

"The e a s t p a r t o f t h e r e t a i n i n g w a l l , w h i c h I 
w o r k e d on, s t e p s down e a s t w a r d l y t o t h e g r o u n d and 
does n o t t o u c h t h e r e s i d e n c e . 

"The w e s t p a r t o f t h e r e t a i n i n g w a l l w h i c h I 
w o r k e d on, ends a t t h e t o p o f f l a g s t o n e s t e p s t h a t 
l e a d i n a s o u t h e r l y d i r e c t i o n t o t h e g r o u n d and does 
n o t t o u c h t h e h o u s e . From t h e f l a g s t o n e s t e p s on 
t h e west p a r t o f t h e w a l l , t h e w a l l e x t e n d s and 
c i r c l e s b a c k t o t h e n o r t h and a b u t s t h e r e s i d e n c e . 
My o r i g i n a l a greement w i t h Mr. D a n i e l d i d n o t c o v e r 
any work c o v e r i n g t h i s e x t e n s i o n o f t h e west w a l l . 

" D u r i n g t h e p r o g r e s s o f t h e work, [ D a n i e l ] 
r e q u e s t e d me, as an add on t o t h e o r i g i n a l 
a g r e e m e n t , t o c h i s e l o u t c e r t a i n c o n c r e t e on t h e t o p 
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o f t h e e x t e n s i o n w a l l and t o r e p l a c e t h e c o n c r e t e 
w i t h a l i m e s t o n e c a p , w h i c h I a g r e e d t o do, and d i d 
p e r f o r m . T h i s l i m e s t o n e cap i s t h e o n l y work t h a t 
I d i d on t h e e x t e n s i o n w a l l and t h e l i m e s t o n e cap 
w h i c h I p l a c e d on t o p o f t h e w a l l , a b u t t e d t h e 
r e s i d e n c e b u t i s n o t i n any way a t t a c h e d t o t h e 
r e s i d e n c e . 

"The f l a g s t o n e p a t i o i s l o c a t e d b e t w e e n t h e 
r e t a i n i n g w a l l , i n c l u d i n g t h e e x t e n s i o n w a l l t o t h e 
w e s t , as d e s c r i b e d a b ove. The f l a g s t o n e p a t i o s i t s 
on a c o n c r e t e f o u n d a t i o n w h i c h a b u t s t h e r e s i d e n c e 
b u t i s n o t a p a r t o f t h e r e s i d e n c e o r t h e f o u n d a t i o n 
o f t h e r e s i d e n c e . The eave o f t h e r e s i d e n c e hangs 
o v e r t h e p a t i o a b o u t 3 o r 5 f e e t and a b o u t 8 t o 10 
f e e t i n h e i g h t f r o m t h e b a s e o f t h e p a t i o . 

"As a p a r t o f my agreement w i t h [ D a n i e l ] , I 
c h i s e l e d up a l l t h e e x i s t i n g f l a g s t o n e s , r e p l a c e d 
some p a r t s o f t h e c o n c r e t e f o u n d a t i o n , c l e a n e d t h e 
f l a g s t o n e s and t h e n r e p l a c e d them i n t h e c o n c r e t e 
f o u n d a t i o n o f t h e p a t i o . " 

On J u l y 1, 2008, H u t c h e n s o n s u e d D a n i e l a l l e g i n g b r e a c h 

o f c o n t r a c t . I n h i s c o m p l a i n t , he a l l e g e d t h a t he had 

c o m p l e t e d t h e work c a l l e d f o r i n t h e c o n t r a c t b u t t h a t D a n i e l 

s t i l l owed him $18,987.75, w h i c h D a n i e l had r e f u s e d t o pay. 

On A u g u s t 22, 2008, D a n i e l f i l e d an answer d e n y i n g t h e 

m a t e r i a l a l l e g a t i o n s o f H u t c h e n s o n ' s c o m p l a i n t . 1 On t h e same 

1 D a n i e l a l s o f i l e d a c o u n t e r c l a i m a g a i n s t H u t c h e n s o n i n 
w h i c h he a s s e r t e d , e s s e n t i a l l y , t h a t H u t c h e n s o n had c o m m i t t e d 
f r a u d when he p r o v i d e d D a n i e l w i t h t h e $45,000 e s t i m a t e f o r 
t h e r e p a i r work D a n i e l was s e e k i n g t o have c o m p l e t e d . The 
t r i a l c o u r t has n o t , as y e t , r e s o l v e d t h e m e r i t s o f D a n i e l ' s 
c o u n t e r c l a i m , and t h e c o u n t e r c l a i m i s n o t a t i s s u e i n t h i s 
a p p e a l . 
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day, D a n i e l f i l e d a m o t i o n f o r a p a r t i a l summary judgment i n 

w h i c h he a r g u e d t h a t H u t c h e n s o n was a " r e s i d e n t i a l home 

b u i l d e r " as t h a t t e r m i s d e f i n e d i n § 34-14A-2 and t h a t , as a 

r e s u l t , H u t c h e n s o n was r e q u i r e d , p u r s u a n t t o § 34-14A-5, t o 

have been l i c e n s e d by t h e B o a r d . B e c a u s e H u t c h e n s o n d i d n o t 

have s u c h a l i c e n s e , D a n i e l a r g u e d , H u t c h e n s o n was b a r r e d 

u n d e r § 34-14A-14 f r o m e n f o r c i n g t h e p a r t i e s ' c o n t r a c t . 

D a n i e l a t t a c h e d t o h i s m o t i o n an a f f i d a v i t i n w h i c h he s t a t e d , 

among o t h e r t h i n g s , t h a t t h e p a t i o and t h e r e t a i n i n g w a l l were 

an " i n t e g r a l p a r t " o f t h e s t r u c t u r e o f h i s house and t h a t t h e y 

were " p e r m a n e n t l y a t t a c h e d and i n t e g r a t e d i n t o t h e s t r u c t u r a l 

components o f t h e h o u s e . " 

I n h i s o p p o s i t i o n t o D a n i e l ' s summary-judgment m o t i o n , 

H u t c h e n s o n c o n t e n d e d t h a t t h e p a t i o , t h e r e t a i n i n g w a l l , and 

t h e w a l k way were n o t p a r t o f D a n i e l ' s r e s i d e n c e , as t h e t e r m 

" r e s i d e n c e " i s d e f i n e d i n § 34-14A-2. I n s u p p o r t o f h i s 

o p p o s i t i o n , H u t c h e n s o n s u b m i t t e d an a f f i d a v i t , p a r t s o f w h i c h 

a r e q u o t e d above. I n t h a t a f f i d a v i t H u t c h e n s o n s t a t e d , among 

o t h e r t h i n g s , t h a t t h e p a t i o and p a r t o f t h e r e t a i n i n g w a l l 

a b u t t e d D a n i e l ' s house b u t were n o t a t t a c h e d t o i t . He a l s o 

s t a t e d t h a t t h e p a t i o r e s t e d on a f o u n d a t i o n t h a t was s e p a r a t e 
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f r o m t h e f o u n d a t i o n on w h i c h D a n i e l ' s house r e s t e d . 

H u t c h e n s o n a l s o f i l e d a c o p y o f an a d v i s o r y o p i n i o n he had 

o b t a i n e d f r o m t h e B o a r d , t h e s t a t e a g e n c y c h a r g e d w i t h 

a d m i n i s t e r i n g t h e p r o v i s i o n s o f C h a p t e r 14A o f T i t l e 34, A l a . 

Code 1975, r e g a r d i n g t h e d i s p u t e . I n t h a t a d v i s o r y o p i n i o n , 

t h e B o a r d , a f t e r r e c i t i n g t h e f a c t s p r o v i d e d t o i t by 

H u t c h e n s o n and t h e r e l e v a n t s t a t u t e s , w r o t e t h a t t h e r e l e v a n t 

s t a t u t e s d i d n o t r e q u i r e H u t c h e n s o n t o have o b t a i n e d a l i c e n s e 

f r o m t h e B o a r d b e f o r e e n t e r i n g i n t o t h e c o n t r a c t w i t h D a n i e l : 

" B a s e d on t h e n a r r o w q u e s t i o n you p r e s e n t e d f o r 
t h e B o a r d ' s c o n s i d e r a t i o n , and t h e n a r r o w s e t o f 
c i r c u m s t a n c e s d e s c r i b e d i n t h i s a d v i s o r y o p i n i o n , 
t h e B o a r d f i n d s t h a t t h e c o n s t r u c t i o n a c t i v i t y you 
have d e s c r i b e d i n y o u r r e q u e s t , a l o n e , does n o t 
r e q u i r e t h a t a c o n t r a c t o r have a home b u i l d e r ' s 
l i c e n s e , r e g a r d l e s s o f t h e amount o f t h e c o n t r a c t . 
N e i t h e r t h e w a l l , t h e p a t i o , t h e w a lkway, n o r t h e 
s i d e w a l k i s a ' r e s i d e n c e ' o r a ' s t r u c t u r e ' as 
d e f i n e d i n A l a . Code ( 1 9 7 5 ) § 34-14A-2. The 
c o n s t r u c t i o n o f a r e t a i n i n g w a l l , p a t i o , w a lkway, o r 
s i d e w a l k and t h e i n s t a l l a t i o n o f f l a g s t o n e o r s p l i t 
f a c e b l o c k s t h e r e o n , i s t y p i c a l l y c o n s i d e r e d 
' s u b c o n t r a c t i n g ' o r a s p e c i a l t y f u n c t i o n a c t i v i t y 
w i t h i n t h e i n d u s t r y . A s p e c i a l t y f u n c t i o n a c t i v i t y 
i s a b l e t o be p e r f o r m e d by a c o n t r a c t o r a l o n e and 
does n o t r e q u i r e t h e h i r i n g o f s u b c o n t r a c t o r ( s ) t o 
p e r f o r m any work. 

" T h i s a d v i s o r y o p i n i o n i s l i m i t e d t o t h o s e 
i n s t a n c e s where t h e c o n s t r u c t i o n o f a r e t a i n i n g 
w a l l , p a t i o , w a l k w a y , o r s i d e w a l k and t h e 
i n s t a l l a t i o n o f f l a g s t o n e o r s p l i t f a c e b l o c k s 
t h e r e o n do n o t a f f e c t t h e s t r u c t u r a l i n t e g r i t y o f 
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t h e r e s i d e n c e and where no s u b c o n t r a c t o r ( s ) a r e 
h i r e d t o p e r f o r m w o r k o u t s i d e t h e s p e c i a l t y f u n c t i o n 
t r a d e . T h i s a d v i s o r y o p i n i o n does n o t a p p l y t o 
t h o s e i n s t a n c e s where t h e c o n s t r u c t i o n o f a 
r e t a i n i n g w a l l , p a t i o , w alkway, o r s i d e [ w a l k ] and 
t h e i n s t a l l a t i o n o f f l a g s t o n e o r s p l i t f a c e b l o c k s 
t h e r e o n a f f e c t s t h e s t r u c t u r a l i n t e g r i t y o f t h e 
r e s i d e n c e , o r where o t h e r s u b c o n t r a c t o r ( s ) a r e h i r e d 
t o p e r f o r m w o r k o u t s i d e t h e s p e c i a l t y f u n c t i o n 
a c t i v i t y . " 

D a n i e l f i l e d a m o t i o n t o s t r i k e t h e B o a r d ' s a d v i s o r y o p i n i o n 

b e c a u s e , a c c o r d i n g t o him, i t d i d n o t c o m p l y w i t h R u l e 5 6 ( e ) , 

A l a . R. C i v . P., and i t c o n t a i n e d h e a r s a y . The t r i a l c o u r t 

d i d n o t r u l e on t h a t m o t i o n . 

H u t c h e n s o n a l s o f i l e d t h e a f f i d a v i t o f an a r c h i t e c t who 

s t a t e d t h a t he had r e v i e w e d p h o t o g r a p h s o f t h e p a t i o and 

r e t a i n i n g w a l l t h a t D a n i e l had s u b m i t t e d i n s u p p o r t o f h i s 

summary-judgment m o t i o n . A l t h o u g h t h e a r c h i t e c t d i d n o t o f f e r 

d i r e c t t e s t i m o n y r e l a t e d t o D a n i e l ' s h o u s e , he s t a t e d t h a t he 

had " n e v e r d e s i g n e d , s e e n o r known o f a p a t i o t h a t i s 

p e r m a n e n t l y a t t a c h e d t o a h o u s e . " The a r c h i t e c t a l s o s t a t e d : 

"Due t o t h e f a c t t h a t t h e w a l l o f t h e house i s on a 
d i f f e r e n t f o u n d a t i o n t h a n t h e p a t i o , and t h e p a t i o , 
w h i c h i s l o c a t e d o u t s i d e o f t h e h o u s e , i s s u b j e c t t o 
e x p a n s i o n and c o n t r a c t i o n due t o c h a n g i n g o u t d o o r 
t e m p e r a t u r e s , good a r c h i t e c t u r a l p r a c t i c e i s t o p u t 
an e x p a n s i o n j o i n t o f a p p r o x i m a t e l y w i d e and 4" 
h i g h b e tween t h e house and t h e p a t i o . Such a p a t i o 
does n o t i n any way s u p p o r t t h e house and i s n o t an 
i n t e g r a l p a r t o f t h e home. The house can e x i s t 
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w i t h o u t t h e p a t i o and t h e p a t i o c a n e x i s t w i t h o u t 
t h e home." 

On J a n u a r y 16, 2009, t h e t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g D a n i e l ' s m o t i o n f o r a p a r t i a l summary j u d g m e n t . I n 

i t s o r d e r , t h e t r i a l c o u r t f o u n d " t h a t t h e p a t i o and r e t a i n i n g 

w a l l t o w h i c h [ H u t c h e n s o n ] made r e p a i r s were a p a r t o f 

[ D a n i e l ] ' s r e s i d e n c e and t h a t , as s u c h , t h e r e p a i r s and 

r e n o v a t i o n s u n d e r t a k e n by [ H u t c h e n s o n ] c o n s t i t u t e d r e p a i r s , 

i m p r o v e m e n t , o r r e i m p r o v e m e n t o f t h e r e s i d e n c e . " B e c a u s e i t 

was u n d i s p u t e d t h a t H u t c h e n s o n d i d n o t h o l d a l i c e n s e i s s u e d 

by t h e B o a r d , t h e t r i a l c o u r t c o n c l u d e d t h a t H u t c h e n s o n l a c k e d 

s t a n d i n g t o p u r s u e h i s b r e a c h - o f - c o n t r a c t a c t i o n a g a i n s t 

D a n i e l . H u t c h e n s o n f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e 

t h e t r i a l c o u r t ' s p a r t i a l summary j u d g m e n t , w h i c h t h e t r i a l 

c o u r t d e n i e d . H u t c h e n s o n f i l e d an a p p e a l t o t h i s c o u r t . T h i s 

c o u r t t r a n s f e r r e d h i s a p p e a l t o t h e supreme c o u r t f o r l a c k o f 

a p p e l l a t e j u r i s d i c t i o n , and t h a t c o u r t d e f l e c t e d t h e a p p e a l t o 

t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 2 

2On June 4, 2009, D a n i e l f i l e d a m o t i o n t o d i s m i s s t h e 
a p p e a l . He a r g u e d t h a t t h e p a r t i a l summary judgment d i d n o t 
c o n s t i t u t e a f i n a l , a p p e a l a b l e judgment b e c a u s e h i s 
c o u n t e r c l a i m r e m a i n e d p e n d i n g i n t h e t r i a l c o u r t . See s u p r a 
n.1. H u t c h e n s o n r e s p o n d e d by f i l i n g a m o t i o n t o s t a y t h e 
a p p e a l and t o remand t h e c a u s e t o t h e t r i a l c o u r t f o r t h a t 
c o u r t ' s c o n s i d e r a t i o n o f a m o t i o n t o make t h e p a r t i a l summary 
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"The s t a n d a r d by w h i c h we r e v i e w a summary 
judgment i s w e l l s e t t l e d : 

"'We r e v i e w [a summary judg m e n t ] de  
novo, a p p l y i n g t h e o f t - s t a t e d p r i n c i p l e s 
g o v e r n i n g a p p e l l a t e r e v i e w o f a t r i a l 
c o u r t ' s g r a n t o r d e n i a l o f a 
summary-judgment m o t i o n : 

"'"We a p p l y t h e same s t a n d a r d o f 
r e v i e w t h e t r i a l c o u r t u s e d i n 
d e t e r m i n i n g w h e t h e r t h e e v i d e n c e 
p r e s e n t e d t o t h e t r i a l c o u r t 
c r e a t e d a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . Once a p a r t y 
m o v i n g f o r a summary judgment 
e s t a b l i s h e s t h a t no g e n u i n e i s s u e 
o f m a t e r i a l f a c t e x i s t s , t h e 
b u r d e n s h i f t s t o t h e nonmovant t o 
p r e s e n t s u b s t a n t i a l e v i d e n c e 
c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . ' S u b s t a n t i a l 
e v i d e n c e ' i s ' e v i d e n c e o f s u c h 
w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l judgment 
can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' I n r e v i e w i n g a 
summary j u d g m e n t , we v i e w t h e 
e v i d e n c e i n t h e l i g h t most 
f a v o r a b l e t o t h e nonmovant and 

judgment f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. T h i s 
c o u r t g r a n t e d H u t c h e n s o n ' s m o t i o n and r e i n v e s t e d t h e t r i a l 
c o u r t w i t h j u r i s d i c t i o n f o r 14 days w i t h i n w h i c h t o e n t e r , i f 
a p p r o p r i a t e , an o r d e r m a k i n g t h e p a r t i a l summary judgment a 
f i n a l judgment p u r s u a n t t o R u l e 5 4 ( b ) . Upon b e i n g r e i n v e s t e d 
w i t h j u r i s d i c t i o n , t h e t r i a l c o u r t c e r t i f i e d t h e p a r t i a l 
summary judgment as a f i n a l j udgment p u r s u a n t t o R u l e 5 4 ( b ) . 
S u b s e q u e n t l y , and as a r e s u l t , t h i s c o u r t d e n i e d D a n i e l ' s 
m o t i o n t o d i s m i s s t h e a p p e a l . 
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e n t e r t a i n s u c h r e a s o n a b l e 
i n f e r e n c e s as t h e j u r y w o u l d have 
been f r e e t o draw."' 

" A m e r i c a n L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 
2d 786, 790 ( A l a . 2002) ( q u o t i n g N a t i o n w i d e P r o p . &  
Cas . I n s . Co. v. DPF A r c h i t e c t s , P.C., 7 92 So. 2d 
369, 372 ( A l a . 2 0 0 0 ) ) . " 

Saad v. Saad, [Ms. 2080321, Aug. 21 , 200 9] So. 3d , 

( A l a . C i v . App. 2 0 0 9 ) . 

I t i s u n d i s p u t e d t h a t t h e B o a r d has n e v e r i s s u e d 

H u t c h e n s o n a l i c e n s e t o engage i n home b u i l d i n g , and, as a 

r e s u l t , h i s b r e a c h - o f - c o n t r a c t a c t i o n a g a i n s t D a n i e l i s 

p r e c l u d e d i f he i s a " r e s i d e n t i a l home b u i l d e r . " § 34-14A-14, 

A l a . Code 1975. B e c a u s e t h e c o n t r a c t p r i c e f o r t h e work 

H u t c h e n s o n was t o p e r f o r m f o r D a n i e l e x c e e d e d $10,000, t h e 

q u e s t i o n w h e t h e r H u t c h e n s o n i s a r e s i d e n t i a l home b u i l d e r 

t u r n s on w h e t h e r t h e r e p a i r work t h a t he p e r f o r m e d t o t h e 

p a t i o , t h e r e t a i n i n g w a l l , and t h e walkway a t D a n i e l ' s 

r e s i d e n c e c o n s t i t u t e d " t h e r e p a i r , i m p r o v e m e n t , o r 

r e i m p r o v e m e n t " o f a " r e s i d e n c e . " § 34-14A-2, A l a . Code 1975 

H u t c h e n s o n c o n t e n d s t h a t t h e p a t i o and r e t a i n i n g w a l l on 

w h i c h he p e r f o r m e d work a r e n o t p h y s i c a l l y a t t a c h e d t o 

D a n i e l ' s house and, as a r e s u l t , a r e n o t p a r t o f t h e " s i n g l e 

u n i t " c o m p r i s i n g D a n i e l ' s r e s i d e n c e . He a r g u e s t h a t , a l t h o u g h 
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t h e p a t i o and t h e r e t a i n i n g w a l l a b u t t h e b a c k o f D a n i e l ' s 

h o u s e , t h e y a r e n o t a t t a c h e d t o t h e ho u s e . He a r g u e s t h a t t h e 

house does n o t r e l y on t h e p a t i o o r t h e r e t a i n i n g w a l l f o r 

s u p p o r t and t h a t t h e house and t h e p a t i o e x i s t i n d e p e n d e n t l y 

o f one a n o t h e r . H u t c h e n s o n a l s o q u o t e s t h e B o a r d ' s a d v i s o r y 

o p i n i o n p e r t a i n i n g t o t h e p r e s e n t c a s e and a r g u e s t h a t t h i s 

c o u r t s h o u l d g i v e g r e a t w e i g h t and d e f e r e n c e t o t h e B o a r d ' s 

o p i n i o n . 

The B o a r d , as a m i c u s c u r i a e , f i l e d an a p p e l l a t e b r i e f i n 

s u p p o r t o f H u t c h e n s o n ' s a p p e a l . I t a r g u e s , among o t h e r 

t h i n g s , t h a t t h e p a t i o and t h e r e t a i n i n g w a l l a r e n o t p a r t o f 

t h e r e s i d e n c e b e c a u s e t h e y a r e n o t a t t a c h e d t o t h e ho u s e . The 

B o a r d w r i t e s : 

"The B o a r d has c o n s i s t e n t l y t a k e n t h e p o s i t i o n 
t h a t when t h e o b j e c t o f t h e c o n s t r u c t i o n does n o t 
meet t h e d e f i n i t i o n o f a r e s i d e n c e , when t h e work t o 
be p e r f o r m e d c o n s i s t s o f one f u n c t i o n o n l y and does 
no t r e q u i r e t h e h i r i n g o f any a d d i t i o n a l 
s u b c o n t r a c t o r s , o r when t h e s t r u c t u r a l i n t e g r i t y o f 
t h e r e s i d e n c e i s n o t a f f e c t e d by t h e work t o be 
p e r f o r m e d , t h e t r a d e s m a n o r s p e c i a l t y f u n c t i o n 
c o n t r a c t o r i s n o t r e q u i r e d t o h o l d a home b u i l d e r s 
l i c e n s e as t h e work i s o u t s i d e t h e j u r i s d i c t i o n o f 
t h e B o a r d . " 

C i t i n g t h i s c o u r t ' s d e c i s i o n i n Alabama D e p a r t m e n t o f Revenue  

v. J i m Beam B r a n d s Co., 11 So. 3d 858 ( A l a . C i v . App. 2 0 0 8 ) , 
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t h e B o a r d a r g u e s t h a t , " [ i ] n c o n s t r u i n g t h e m e a n i n g o f a 

s t a t u t e , i n t e r p r e t a t i o n s o f t h e s t a t u t e by t h e a d m i n i s t r a t i v e 

a g e n c y c h a r g e d w i t h t h e e n f o r c e m e n t o f s a i d s t a t u t e a r e t o 

w e i g h h e a v i l y w i t h t h e c o u r t . " 

I n S t a t e Home B u i l d e r s L i c e n s u r e B o a r d v. S o w e l l , 699 So. 

2d 214 ( A l a . C i v . App. 1 9 9 7 ) , t h i s c o u r t d e f i n e d t h e t e r m 

" r e s i d e n c e " b r o a d l y i n c o n c l u d i n g t h a t a g a r a g e , even t h o u g h 

i t was d e t a c h e d f r o m a h o u s e , was p a r t o f t h e " r e s i d e n c e " f o r 

p u r p o s e s o f C h a p t e r 14A o f T i t l e 34. I m p o r t a n t l y , a t t h a t 

t i m e , C h a p t e r 14A o f T i t l e 34 d i d n o t c o n t a i n a d e f i n i t i o n o f 

t h e t e r m " r e s i d e n c e , " and, as a r e s u l t , t h i s c o u r t was 

r e q u i r e d t o s u p p l y a d e f i n i t i o n o f t h a t t e r m i n d i s p o s i n g o f 

t h e a p p e a l . I n so d o i n g , t h i s c o u r t w r o t e : 

"As we have n o t e d , t h e A c t ' s d e f i n i t i o n o f 
' r e s i d e n t i a l home b u i l d e r ' i n c l u d e s p e r s o n s who 
' u n d e r t a k e t h e c o n s t r u c t i o n ... o f any b u i l d i n g o r 
s t r u c t u r e ... t o be u s e d by a n o t h e r as a r e s i d e n c e . ' 
A l a . Code 1975, § 34-14A-2(1) ( e m p h a s i s a d d e d ) . 
M o r e o v e r , t h e t e r m ' s t r u c t u r e ' i s d e f i n e d i n t h e A c t 
as '[a] r e s i d e n c e . ' I d . § 3 4 - 1 4 A - 2 ( 7 ) . 
U n f o r t u n a t e l y , t h e t e r m ' r e s i d e n c e ' i s n o t i t s e l f 
d e f i n e d i n t h e A c t . A c c o r d i n g l y , we must d e t e r m i n e 
t h e p r o p e r c o n s t r u c t i o n o f t h e word ' r e s i d e n c e ' as 
i t i s u s e d i n t h e A c t by r e f e r e n c e t o g e n e r a l 
p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n . 
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"'The word " r e s i d e n c e " means "a b u i l d i n g u s e d as 
a home."' W a i t e s v. T o r a n , 411 So. 2d 127, 129 
( A l a . 1982) ( q u o t i n g W e b s t e r ' s T h i r d New I n t ' l  
D i c t i o n a r y , ' R e s i d e n c e , ' a t 1931 ( 1 9 7 1 ) ) . However, 
u n d e r a number o f a u t h o r i t i e s , ' [ t ] h e word i s n o t 
c o n f i n e d m e r e l y t o t h e d w e l l i n g h o u s e , b u t i t may 
i n c l u d e e v e r y t h i n g u s e d t o make t h e home more 
c o m f o r t a b l e and e n j o y a b l e . ' 77 C.J.S. R e s i d e n c e , a t 
293 (1952) ( c i t i n g L i n n v. Z i e g l e r , 68 Kan. 528 , 
531, 75 P. 489, 4 90 (1904 ) ( c o n s t r u i n g h o m e s t e a d 
e x e m p t i o n s t a t u t e ) ) ; a c c o r d , S t a t e v. G a r d e l l a , 156 
A r i z . 340, 342, 751 P.2d 1000, 1001 ( C t . App. 1988) 
( c o n s t r u i n g r e s i d e n t i a l b u r g l a r y s t a t u t e ) ; see a l s o  
Thomas v. Z o n i n g Bd. o f A d j u s t m e n t , 241 S.W.2d 955, 
959 (Tex. C i v . App. 1951) ( h o l d i n g t h a t swimming 
p o o l c o n t r i b u t e d t o use o f home; q u o t i n g A s h t o n v.  
I n g l e , 20 Kan. 670, 681 ( 1 8 7 8 ) ) ; c f . I n r e E s t a t e o f  
S a n d e r s f e l d , 187 C a l . App. 2d 14, 17, 9 C a l . R p t r . 
447, 449-50 (1960) (house d e s c r i b e d as a p e r s o n ' s 
'home' i n a w i l l i n c l u d e s n o t o n l y s t r u c t u r e and t h e 
l a n d upon w h i c h i t i s s i t u a t e d , b u t a l s o any g a r a g e 
o r o u t b u i l d i n g s w h i c h make up a r e s i d e n c e ) ; I n r e  
N i e s e n ' s E s t a t e , 46 O h i o Op. 164, 166-67, 103 N.E.2d 
24, 27 ( H a m i l t o n Co. P r o b . C t . 1951) ( h o l d i n g t h a t 
'home' i n c l u d e s a d j a c e n t g a r a g e , and n o t i n g t h a t a t 
common law ' d w e l l i n g h o u s e ' i n c l u d e d t h e p r i v y , 
b a r n , s t a b l e , cow h o u s e , and d a i r y h o u s e , i f t h e y 
a r e p a r t o f t h e same p a r c e l , a l t h o u g h t h e y a r e n o t 
u n d e r t h e same r o o f o r c o n t i g u o u s t o i t ) . C l e a r l y , 
t h e n , t h e t e r m ' r e s i d e n c e ' i s n o t n e c e s s a r i l y 
l i m i t e d t o a d w e l l i n g where one's bedroom and l i v i n g 
room a r e l o c a t e d , b u t may i n c l u d e a n y t h i n g 
f a c i l i t a t i n g t h e e n j o y m e n t o f t h e p r i n c i p a l 
d w e l l i n g . " 

699 So. 2d a t 219-20. 

The l e g i s l a t u r e r e m e d i e d t h e l a c k o f a s t a t u t o r y 

d e f i n i t i o n o f " r e s i d e n c e " when, i n 2002, i t amended § 34-14A-2 

t o p r o v i d e a d e f i n i t i o n o f " r e s i d e n c e . " See A c t No. 2002-72, 
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A l a . A c t s 2002. C l e a r l y i n t e n d i n g t o p r e c l u d e t h e a p p l i c a t i o n 

o f t h e t e r m " r e s i d e n c e " t o b u i l d i n g s and s t r u c t u r e s u n a t t a c h e d 

t o a h o u s e , t h e l e g i s l a t u r e , as s t a t e d a b ove, d e f i n e d a 

r e s i d e n c e as " [ a ] s i n g l e u n i t p r o v i d i n g c o m p l e t e i n d e p e n d e n t 

r e s i d e n t i a l l i v i n g f a c i l i t i e s f o r one o r more p e r s o n s , 

i n c l u d i n g permanent p r o v i s i o n s f o r l i v i n g , s l e e p i n g , e a t i n g , 

c o o k i n g , and s a n i t a t i o n . " I d . a t § 1 ( c o d i f i e d as § 24-14A-

2 ( 9 ) , A l a . Code 1975) ( e m p h a s i s a d d e d ) . Thus, t h i s c o u r t ' s 

h o l d i n g i n S o w e l l , a p p l y i n g t h e t e r m " r e s i d e n c e " t o an 

u n a t t a c h e d g a r a g e , was l e g i s l a t i v e l y o v e r r u l e d by A c t No. 

2002-72. 

The e v i d e n c e p r e s e n t e d t o t h e t r i a l c o u r t r e g a r d i n g 

D a n i e l ' s summary-judgment m o t i o n was c o n f l i c t i n g on t h e 

q u e s t i o n w h e t h e r t h e p a t i o and t h e r e t a i n i n g w a l l were 

a t t a c h e d t o D a n i e l ' s house o r m e r e l y a b u t t e d i t . D a n i e l ' s 

e v i d e n c e i n d i c a t e d t h a t t h e p a t i o and t h e r e t a i n i n g w a l l were 

" p e r m a n e n t l y a t t a c h e d " t o t h e h o u s e . I n h i s a f f i d a v i t , 

h owever, H u t c h e n s o n t e s t i f i e d t h a t t h e p a t i o r e s t e d on a 

f o u n d a t i o n t h a t was s e p a r a t e f r o m t h e f o u n d a t i o n on w h i c h t h e 

house r e s t e d and t h a t , a l t h o u g h t h e r e t a i n i n g w a l l and t h e 

p a t i o a b u t t e d t h e b a c k o f t h e h o u s e , t h e y were n o t a t t a c h e d t o 
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t h e b a c k o f t h e h o u s e . We c o n c l u d e t h a t , i f a j u r y were t o 

c r e d i t H u t c h e n s o n ' s t e s t i m o n y r a t h e r t h a n D a n i e l ' s e v i d e n c e 

w i t h r e g a r d t o t h e q u e s t i o n w h e t h e r t h e p a t i o and t h e 

r e t a i n i n g w a l l were a t t a c h e d t o t h e h o u s e , t h e p a t i o and t h e 

r e t a i n i n g w a l l w o u l d n o t be p a r t o f t h e " s i n g l e u n i t " 

c o m p r i s i n g D a n i e l ' s r e s i d e n c e ; t h a t H u t c h e n s o n ' s r e p a i r work 

w o u l d n o t have been c o n d u c t e d on a r e s i d e n c e ; and, as a 

r e s u l t , t h a t H u t c h e n s o n w o u l d n o t have been r e q u i r e d , i n o r d e r 

t o e n f o r c e h i s c o n t r a c t w i t h D a n i e l , t o have o b t a i n e d a 

l i c e n s e f r o m t h e B o a r d . As a r e s u l t , t h e t r i a l c o u r t e r r e d 

when i t e n t e r e d a p a r t i a l summary judgment i n f a v o r o f D a n i e l . 

The r e s u l t we r e a c h i s n o t a l t e r e d by a c o n s i d e r a t i o n o f 

t h i s c o u r t ' s o p i n i o n i n H o l l i n g e r v. W e l l s , 3 So. 3d 216 ( A l a . 

C i v . App. 2 0 0 8 ) , on w h i c h D a n i e l r e l i e s . As p o i n t e d o u t by 

D a n i e l , t h i s c o u r t h e l d i n H o l l i n g e r t h a t r e p a i r s t o a b a c k 

p o r c h c o n s t i t u t e d r e p a i r s t o a r e s i d e n c e . 3 So. 3d a t 220. 

However, t h e r e i s no i n d i c a t i o n i n t h e H o l l i n g e r o p i n i o n t h a t 

t h e b u i l d e r i n H o l l i n g e r a r g u e d t h a t t h e b a c k p o r c h was n o t 

p a r t o f t h e r e s i d e n c e b e c a u s e i t was n o t a t t a c h e d t o t h e 

r e s i d e n c e , n o r , f o r t h a t m a t t e r , i s t h e r e any i n d i c a t i o n t h a t 

t h e b a c k p o r c h was n o t , i n f a c t , a t t a c h e d t o t h e r e s i d e n c e . 
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T h e r e f o r e , i t does not a p p e a r t h a t t h i s c o u r t a d d r e s s e d i n 

H o l l i n g e r a q u e s t i o n s i m i l a r t o t h e one p r e s e n t e d i n t h e 

p r e s e n t c a s e , i . e . , w h e t h e r a p a t i o and r e t a i n i n g w a l l 

a b u t t i n g b u t n o t a t t a c h e d t o a r e s i d e n c e c o n s t i t u t e p a r t o f 

t h e s i n g l e u n i t c o m p r i s i n g t h e r e s i d e n c e . 

F u r t h e r m o r e , we a r e n o t p e r s u a d e d by D a n i e l ' s r e l i a n c e on 

t h e t e r m i n t h e p a r t i e s ' h a n d w r i t t e n c o n t r a c t i n d i c a t i n g t h a t 

H u t c h e n s o n w o u l d p r o v i d e r e p a i r work f o r D a n i e l ' s " d w e l l i n g . " 

We a r e n o t , i n r e s o l v i n g t h i s a p p e a l , c o n f i n e d by t h e 

c o l l o q u i a l i s m s and b r o a d l a n g u a g e c o n t a i n e d i n t h e p a r t i e s ' 

h a n d w r i t t e n c o n t r a c t when d e c i d i n g w h e t h e r t h e r e p a i r s 

H u t c h e n s o n p e r f o r m e d were t o D a n i e l ' s r e s i d e n c e as t h a t t e r m 

i s p r e c i s e l y and l e g i s l a t i v e l y d e f i n e d i n § 3 4 - 1 4 A - 2 ( 9 ) . 

I n d e e d , i t c a n h a r d l y be s a i d , and t h e r e i s c e r t a i n l y no 

e v i d e n c e i n d i c t i n g , t h a t t h e p a r t i e s were c o n t e m p l a t i n g t h e 

s c o p e o f t h e t e r m " r e s i d e n c e " as d e f i n e d by s t a t u t e when 

d r a f t i n g t h e i r c o n t r a c t . S i m p l y p u t , we r e f u s e t o a l l o w a 

s i n g l e r e f e r e n c e i n t h e p a r t i e s ' c o n t r a c t t o D a n i e l ' s 

" d w e l l i n g " t o d e f i n e t h e s c o p e o f t h e work t h e p a r t i e s a g r e e d 

H u t c h e n s o n w o u l d p e r f o r m o r t o i n f l u e n c e w h e t h e r t h e s c o p e o f 
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t h a t work r e q u i r e d t h a t H u t c h e n s o n be l i c e n s e d by t h e B o a r d 

b e f o r e e n t e r i n g t h a t c o n t r a c t and e n g a g i n g i n t h a t work. 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e r e i s a 

g e n u i n e i s s u e o f m a t e r i a l f a c t r e g a r d i n g w h e t h e r H u t c h e n s o n 

was a " r e s i d e n t i a l home b u i l d e r " r e q u i r e d t o have been 

l i c e n s e d by t h e B o a r d i n o r d e r t o e n f o r c e h i s c o n t r a c t w i t h 

D a n i e l . 3 As a r e s u l t , t h e t r i a l c o u r t e r r e d t o r e v e r s a l when 

i t e n t e r e d a p a r t i a l summary judgment i n f a v o r o f D a n i e l . We 

r e v e r s e t h a t judgment and remand t h e c a u s e t o t h e t r i a l c o u r t 

f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , B r y a n , and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

3 I n r e a c h i n g t h i s c o n c l u s i o n , we have not c o n s i d e r e d the 
Board's a d v i s o r y o p i n i o n i s s u e d t o Hutchenson, and we tak e no 
p o s i t i o n w i t h r e g a r d t o the Board's view t h a t whether the 
b u i l d e r employed a s u b c o n t r a c t o r or performed work r e l a t e d t o 
the s t r u c t u r a l i n t e g r i t y o f a house make a d i f f e r e n c e i n 
d e t e r m i n i n g whether the b u i l d e r i s a " r e s i d e n t i a l home 
b u i l d e r " as d e f i n e d i n § 34-14A-2(10). Thus, we do not 
address D a n i e l ' s c o n t e n t i o n t h a t the Board's a d v i s o r y o p i n i o n 
i s not p e r s u a s i v e because, D a n i e l a s s e r t s , Hutchenson s u p p l i e d 
the Board w i t h i n a c c u r a t e i n f o r m a t i o n . 
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