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THOMAS, Judge. 

On October 15, 2006, M i l d r e d K y l e was a passenger i n an 

autom o b i l e d r i v e n by her husband, J e r r y K y l e . The K y l e s ' 

daughter and grandson, J e n n i f e r K y l e and Jace K y l e , and 

Jasmine B r a s w e l l , a f a m i l y f r i e n d , were a l s o passengers i n the 
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K y l e a u t o m o b i l e . An automobile d r i v e n by C a r l Howard c o l l i d e d 

w i t h the K y l e a u t o m o b i l e . 

A l l the occupants o f the K y l e a u t o m o b i l e were i n j u r e d t o 

v a r y i n g degrees, w i t h M i l d r e d K y l e b e i n g i n j u r e d the most 

s e v e r e l y w i t h a broken c l a v i c l e . M i l d r e d ' s m e d i c a l expenses 

t o t a l e d $6,383. J e n n i f e r ' s m e d i c a l expenses were $5,607.15. 

J e r r y ' s m e d i c a l expenses were $1,237.60. Jace and B r a s w e l l 

had m e d i c a l expenses t o t a l i n g $1,155.50 and $1,600.75, 

r e s p e c t i v e l y . J e r r y a l s o l o s t $354.45 i n wages as a r e s u l t o f 

the a c c i d e n t . 

Howard was a t f a u l t f o r the a c c i d e n t . He was i n s u r e d by 

AIG N a t i o n a l I n s u r a n c e Company ("AIG"); h i s l i a b i l i t y p o l i c y 

l i m i t s were $25,000 p e r per s o n and $50,000 p e r o c c u r r e n c e . 

AIG o f f e r e d the p o l i c y l i m i t s o f $50,000 p e r o c c u r r e n c e i n 

s e t t l e m e n t o f the c l a i m s o f the f i v e occupants o f the K y l e 

a u t o m o b i l e . 

P r o g r e s s i v e S p e c i a l t y I n s u r a n c e Company ( " P r o g r e s s i v e " ) 

had i s s u e d an a u t o m o b i l e - i n s u r a n c e p o l i c y t o J e r r y K y l e . That 

p o l i c y p r o v i d e d u n i n s u r e d / u n d e r i n s u r e d - m o t o r i s t (UM/UIM) 

i n s u r a n c e i n the amount o f $50,000 p e r p e r s o n . The p o l i c y 
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c o n t a i n e d the f o l l o w i n g p r o v i s i o n s r e g a r d i n g u n d e r i n s u r e d -

m o t o r i s t ("UIM") b e n e f i t s : 

"The damages t h a t an i n s u r e d person i s l e g a l l y 
e n t i t l e d t o r e c o v e r because of b o d i l y i n j u r y under 
[ t h e UM/UIM p r o v i s i o n s of the p o l i c y ] w i l l be 
reduced by: 

"1. A l l sums p a i d because of b o d i l y i n j u r y 
by or on b e h a l f of any persons or 
o r g a n i z a t i o n s t h a t may be l e g a l l y 
r e s p o n s i b l e i n c l u d i n g , b ut not l i m i t e d t o , 
a l l sums p a i d under P a r t I - L i a b i l i t y To 
Others , and; 

"2. Any d i f f e r e n c e between the sums p a i d by 
the i n s u r e r s of the persons or 
o r g a n i z a t i o n s who may be l e g a l l y 
r e s p o n s i b l e and the l i m i t s of l i a b i l i t y 
under those bonds and p o l i c i e s . " 

On August 22, 2007, the a t t o r n e y f o r the K y l e s and 

B r a s w e l l n o t i f i e d P r o g r e s s i v e t h a t AIG was o f f e r i n g the 

$50,000 p e r - o c c u r r e n c e p o l i c y l i m i t s i n s e t t l e m e n t of the 

c l a i m s of the f i v e occupants of the K y l e a u t o m o b i l e . He 

e n c l o s e d documentation r e g a r d i n g the i n j u r i e s of each 

occupant. The a t t o r n e y f o r the K y l e s and B r a s w e l l f u r t h e r 

r e q u e s t e d from P r o g r e s s i v e i n f o r m a t i o n r e g a r d i n g p o s s i b l e UIM 

coverage f o r the a c c i d e n t . By l e t t e r d a t e d September 13, 

2007, T i n a T h r a s h e r , a P r o g r e s s i v e c l a i m a d j u s t e r , i n f o r m e d 
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the a t t o r n e y f o r the K y l e s and B r a s w e l l t h a t P r o g r e s s i v e was 

w a i v i n g i t s s u b r o g a t i o n r i g h t s . 

The K y l e s and B r a s w e l l s e t t l e d w i t h AIG f o r the $50,000 

p e r - o c c u r r e n c e p o l i c y l i m i t s of Howard's p o l i c y . The 

s e t t l e m e n t proceeds were d i v i d e d between the f i v e occupants of 

the K y l e a utomobile as f o l l o w s : J e r r y r e c e i v e d $15,000, 

M i l d r e d r e c e i v e d $7,500, J e n n i f e r r e c e i v e d $7,500, J a c e 

r e c e i v e d $10,000, and B r a s w e l l r e c e i v e d $10,000. The 

s e t t l e m e n t s r e c e i v e d by J a c e and B r a s w e l l , because they were 

minors, were c o u r t - a p p r o v e d pro t a n t o s e t t l e m e n t s . J e r r y , 

M i l d r e d , and J e n n i f e r then made c l a i m s f o r UIM b e n e f i t s under 

J e r r y ' s p o l i c y . 

P r o g r e s s i v e and M i l d r e d agreed t h a t her damages amounted 

t o $40,000. A l t h o u g h P r o g r e s s i v e never agreed upon the amount 

of damages i n c u r r e d by J e r r y and J e n n i f e r , P r o g r e s s i v e s e t t l e d 

t h e i r c l a i m s f o r UIM b e n e f i t s f o r $1,000 and $14,000, 

r e s p e c t i v e l y . P r o g r e s s i v e r e f u s e d t o s e t t l e M i l d r e d ' s c l a i m 

f o r UIM b e n e f i t s because i t c l a i m e d t h a t i t owed her $15,000, 

the d i f f e r e n c e between her damages of $40,000 and the $25,000 

p e r - p e r s o n l i m i t of Howard's AIG i n s u r a n c e p o l i c y , w h i l e 

M i l d r e d i n s i s t e d t h a t P r o g r e s s i v e owed her $32,500, the 
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d i f f e r e n c e between her damages of $40,000 and the $7,500 she 

had a c t u a l l y r e c e i v e d from the $50,000 s e t t l e m e n t w i t h AIG. 

To r e s o l v e the d i s p u t e , P r o g r e s s i v e f i l e d an a c t i o n 

s e e k i n g a judgment d e c l a r i n g the amount of UIM b e n e f i t s due 

M i l d r e d under J e r r y ' s p o l i c y and the UM/UIM s t a t u t e , A l a . Code 

1975, § 32-7-23. P r o g r e s s i v e p a i d i n t o c o u r t the e n t i r e 

$32,500 a t i s s u e i n the case. M i l d r e d answered and f i l e d a 

c o u n t e r c l a i m , a l l e g i n g bad f a i t h f a i l u r e t o pay her UIM c l a i m . 

P r o g r e s s i v e f i l e d a motion, p u r s u a n t t o R u l e 21, A l a . R. C i v . 

P., t o se v e r the b a d - f a i t h c l a i m from i t s d e c l a r a t o r y - j u d g m e n t 

a c t i o n ; the t r i a l c o u r t o r d e r e d s e p a r a t e t r i a l s p u r s u a n t t o 

Rule 42, A l a . R. C i v . P. 

M i l d r e d moved f o r a summary judgment on P r o g r e s s i v e ' s 

d e c l a r a t o r y - j u d g m e n t a c t i o n , a r g u i n g t h a t she was e n t i t l e d t o 

the d i f f e r e n c e between her damages and the amount of the 

$50,000 p e r - o c c u r r e n c e l i m i t of Howard's p o l i c y " a v a i l a b l e " t o 

her a f t e r payment of the c l a i m s of the o t h e r occupants of the 

K y l e a u t o m o b i l e , which, she contended, was the $7,500 she had 

r e c e i v e d from the s e t t l e m e n t w i t h AIG. P r o g r e s s i v e responded 

by a r g u i n g t h a t i t s p o l i c y language p r o v i d e d t h a t the $25,000 

p e r - p e r s o n p o l i c y l i m i t s of Howard's p o l i c y be deducted from 
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M i l d r e d ' s damages i n o r d e r t o determine i t s UIM l i a b i l i t y . 

P r o g r e s s i v e f u r t h e r argued t h a t M i l d r e d ' s f a i l u r e t o i n f o r m i t 

of the terms of the s e t t l e m e n t and how the s e t t l e m e n t proceeds 

were t o be d i s t r i b u t e d t o each occupant of the K y l e a u t o m o b i l e 

v i o l a t e d her duty t o i n f o r m under Lambert v. S t a t e Farm Mutual  

A u t o m o b i l e Insurance Co., 576 So. 2d 160, 167 ( A l a . 1991), 

and, t h u s , t h a t i t s duty t o i n v e s t i g a t e the p o t e n t i a l UIM 

c l a i m and t o determine whether to i n s i s t on or t o waive i t s 

s u b r o g a t i o n r i g h t s had never been t r i g g e r e d . 

A t the summary-judgment h e a r i n g , P r o g r e s s i v e and M i l d r e d 

agreed t h a t , a t the l e a s t , M i l d r e d was e n t i t l e d t o $15,000 i n 

UIM b e n e f i t s ; the t r i a l c o u r t e n t e r e d an o r d e r e f f e c t i n g 

d i sbursement of t h a t $15,000. The t r i a l c o u r t f u r t h e r e n t e r e d 

judgment i n f a v o r of M i l d r e d f o r the r e m a i n i n g $17,500 i n UIM 

b e n e f i t s she c l a i m e d P r o g r e s s i v e owed her . A t P r o g r e s s i v e ' s 

r e q u e s t , the t r i a l c o u r t made the summary judgment f i n a l , 

p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. P r o g r e s s i v e a p p e a l s , 

a r g u i n g t h a t M i l d r e d was e n t i t l e d t o o n l y $15,000 i n UIM 

b e n e f i t s because of the language i n J e r r y ' s p o l i c y and because 

M i l d r e d f a i l e d t o p r o p e r l y n o t i f y i t of the d e t a i l s of the 

proposed s e t t l e m e n t and the i n t e n d e d d i s t r i b u t i o n of the 
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s e t t l e m e n t proceeds as r e q u i r e d , P r o g r e s s i v e contends, under 

Lambert. 

We r e v i e w a summary judgment de novo; we a p p l y the same 

s t a n d a r d as was a p p l i e d i n the t r i a l c o u r t . A motion f o r a 

summary judgment i s t o be g r a n t e d when no genuine i s s u e of 

m a t e r i a l f a c t e x i s t s and the moving p a r t y i s e n t i t l e d t o a 

judgment as a matter of law. R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 

A p a r t y moving f o r a summary judgment must make a prima f a c i e 

showing " t h a t t h e r e i s no genuine i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a judgment as a matter of 

law." Rule 5 6 ( c ) ( 3 ) ; see Lee v. C i t y of Gadsden, 592 So. 2d 

1036, 1038 ( A l a . 1992). I f the movant meets t h i s burden, "the 

burden then s h i f t s t o the nonmovant t o r e b u t the movant's 

prima f a c i e showing by ' s u b s t a n t i a l e v i d e n c e . ' " Lee, 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d . " West v. Founders  

L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 

1989); see A l a . Code 1975, § 12-21-12(d). 
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We w i l l f i r s t c o n s i d e r P r o g r e s s i v e ' s second argument on 

a p p e a l : t h a t M i l d r e d d i d not prove e n t i t l e m e n t t o $32,500 i n 

UIM b e n e f i t s because she f a i l e d t o p r o p e r l y i n f o r m P r o g r e s s i v e 

of the d e t a i l s of the s e t t l e m e n t w i t h AIG, o r , more 

s p e c i f i c a l l y , the i n t e n d e d d i s t r i b u t i o n of the $50,000 among 

the f i v e i n j u r e d occupants of the K y l e a u t o m o b i l e . 

P r o g r e s s i v e bases i t s argument on the procedure s e t out by our 

Supreme Court i n Lambert c o n c e r n i n g a s i t u a t i o n i n which an 

i n s u r e d attempts t o s e t t l e a c l a i m a g a i n s t an u n d e r i n s u r e d 

t o r t f e a s o r when a UIM c l a i m i s l i k e l y t o be made by the 

i n j u r e d i n s u r e d : 

"(1) The i n s u r e d , or the i n s u r e d ' s c o u n s e l , 
s h o u l d g i v e n o t i c e t o the u n d e r i n s u r e d m o t o r i s t 
i n s u r a n c e c a r r i e r of the c l a i m under the p o l i c y f o r 
u n d e r i n s u r a n c e b e n e f i t s as soon as i t appears t h a t 
the i n s u r e d ' s damages may exceed the t o r t f e a s o r ' s 
l i m i t s of l i a b i l i t y coverage. 

"(2) I f the t o r t - f e a s o r ' s l i a b i l i t y i n s u r a n c e 
c a r r i e r and the i n s u r e d e n t e r i n t o n e g o t i a t i o n s t h a t 
u l t i m a t e l y l e a d t o a proposed compromise or 
s e t t l e m e n t of the i n s u r e d ' s c l a i m a g a i n s t the 
t o r t - f e a s o r , and i f the s e t t l e m e n t would r e l e a s e the 
t o r t - f e a s o r from a l l l i a b i l i t y , then the i n s u r e d , 
b e f o r e a g r e e i n g t o the s e t t l e m e n t , s h o u l d 
i m m e d i a t e l y n o t i f y the u n d e r i n s u r e d m o t o r i s t 
i n s u r a n c e c a r r i e r of the proposed s e t t l e m e n t and the 
terms of any proposed r e l e a s e . 

"(3) A t the time the i n s u r e d i n f o r m s the 
u n d e r i n s u r e d m o t o r i s t i n s u r a n c e c a r r i e r of the 
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t o r t - f e a s o r ' s i n t e n t t o s e t t l e , the i n s u r e d s h o u l d 
a l s o i n f o r m the c a r r i e r as t o whether the i n s u r e d 
w i l l seek u n d e r i n s u r e d m o t o r i s t b e n e f i t s i n a d d i t i o n 
to the b e n e f i t s p a y a b l e under the s e t t l e m e n t 
p r o p o s a l , so t h a t the c a r r i e r can determine whether 
i t w i l l r e f u s e t o consent t o the s e t t l e m e n t , w i l l 
waive i t s r i g h t of s u b r o g a t i o n a g a i n s t the 
t o r t - f e a s o r , or w i l l deny any o b l i g a t i o n t o pay 
u n d e r i n s u r e d m o t o r i s t b e n e f i t s . I f the i n s u r e d g i v e s 
the u n d e r i n s u r e d m o t o r i s t i n s u r a n c e c a r r i e r n o t i c e 
of the c l a i m f o r u n d e r i n s u r e d m o t o r i s t b e n e f i t s , as 
may be p r o v i d e d f o r i n the p o l i c y , the c a r r i e r 
s h o u l d i m m e d i a t e l y b e g i n i n v e s t i g a t i n g the c l a i m , 
s h o u l d conclude such i n v e s t i g a t i o n w i t h i n a 
r e a s o n a b l e t i m e , and s h o u l d n o t i f y i t s i n s u r e d of 
the a c t i o n i t proposes w i t h r e g a r d t o the c l a i m f o r 
u n d e r i n s u r e d m o t o r i s t b e n e f i t s . 

"(4) The i n s u r e d s h o u l d not s e t t l e w i t h the 
t o r t - f e a s o r w i t h o u t f i r s t a l l o w i n g the u n d e r i n s u r e d 
m o t o r i s t i n s u r a n c e c a r r i e r a r e a s o n a b l e time w i t h i n 
which to i n v e s t i g a t e the i n s u r e d ' s c l a i m and t o 
n o t i f y i t s i n s u r e d of i t s proposed a c t i o n . 

"(5) I f the u n i n s u r e d m o t o r i s t i n s u r a n c e c a r r i e r 
r e f u s e s t o consent t o a s e t t l e m e n t by i t s i n s u r e d 
w i t h the t o r t f e a s o r , or i f the c a r r i e r d e n i e s the 
c l a i m of i t s i n s u r e d w i t h o u t a good f a i t h 
i n v e s t i g a t i o n i n t o i t s m e r i t s , or i f the c a r r i e r 
does not conduct i t s i n v e s t i g a t i o n i n a r e a s o n a b l e 
time, the c a r r i e r would, by any of those a c t i o n s , 
waive any r i g h t t o s u b r o g a t i o n a g a i n s t the 
t o r t - f e a s o r or the t o r t f e a s o r ' s i n s u r e r . 

"(6) I f the u n d e r i n s u r e d m o t o r i s t i n s u r a n c e 
c a r r i e r wants t o p r o t e c t i t s s u b r o g a t i o n r i g h t s , i t 
must, w i t h i n a r e a s o n a b l e time, and, i n any event 
b e f o r e the t o r t - f e a s o r i s r e l e a s e d by the c a r r i e r ' s 
i n s u r e d , advance t o i t s i n s u r e d an amount e q u a l t o 
the t o r t - f e a s o r ' s s e t t l e m e n t o f f e r . " 

Lambert, 576 So. 2d a t 167. 
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P r o g r e s s i v e argues t h a t i t was not g i v e n s u f f i c i e n t 

i n f o r m a t i o n t o t r i g g e r i t s duty to i n v e s t i g a t e M i l d r e d ' s UIM 

c l a i m and t o determine whether t o consent to the s e t t l e m e n t 

and waive i t s s u b r o g a t i o n r i g h t s . The Lambert g u i d e l i n e s 

i n d i c a t e t h a t the i n s u r e d must i n f o r m the c a r r i e r of the 

"proposed s e t t l e m e n t and the terms of any proposed r e l e a s e " 

and t h a t the i n s u r e d must n o t i f y the c a r r i e r i f i t i n t e n d s t o 

seek UIM b e n e f i t s i n a d d i t i o n t o the s e t t l e m e n t b e n e f i t s . I d . 

T h i s i n f o r m a t i o n t r i g g e r s i n the c a r r i e r the duty to 

i n v e s t i g a t e and t o d e c i d e i t s p o s i t i o n r e g a r d i n g the 

s e t t l e m e n t and i t s s u b r o g a t i o n r i g h t s . I d . 

The d i f f i c u l t y w i t h P r o g r e s s i v e ' s argument i n t h i s case 

i s t h a t i t d i d i n v e s t i g a t e the c l a i m and i t d i d s p e c i f i c a l l y 

waive i t s s u b r o g a t i o n r i g h t s i n response t o the i n f o r m a t i o n 

p r o v i d e d by M i l d r e d as i f i t s duty had, i n f a c t , been 

t r i g g e r e d . The q u e s t i o n becomes, then, whether i t m a t t e r s 

whether the i n f o r m a t i o n p r o v i d e d by the i n s u r e d was i n 

compliance w i t h Lambert once consent i s g i v e n a f t e r an 

i n v e s t i g a t i o n . We t h i n k not. D e s p i t e i t s c u r r e n t 

c o n s t e r n a t i o n over the d i v i s i o n of the s e t t l e m e n t proceeds 

between the f i v e occupants of the K y l e a u t o m o b i l e , 
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P r o g r e s s i v e ' s c l a i m s a d j u s t e r never q u e s t i o n e d M i l d r e d about 

the d i v i s i o n of the s e t t l e m e n t proceeds d u r i n g the 

i n v e s t i g a t i o n of the c l a i m . P r o g r e s s i v e c l a i m s t h a t i t would 

never have consented t o the s e t t l e m e n t and waived i t s 

s u b r o g a t i o n r i g h t s had i t known t h a t the proceeds were to be 

d i s b u r s e d , as i t contends, " i n e q u i t a b l y , " but P r o g r e s s i v e knew 

the amount of the m e d i c a l b i l l s i n c u r r e d by each occupant a t 

the o u t s e t of i t s i n v e s t i g a t i o n and i t s f a i l u r e t o q u e s t i o n 

the p l a n f o r d i v i d i n g the s e t t l e m e n t proceeds among the f i v e 

i n j u r e d occupants d u r i n g t h a t i n v e s t i g a t i o n s h o u l d not now 

g i v e r i s e t o a r i g h t t o withdraw the consent t o s e t t l e t h a t i t 

f r e e l y gave i n September 2007. N o t h i n g i n Lambert p r o v i d e s a 

method by which consent t o s e t t l e , once g i v e n , may be 

withdrawn or d e c l a r e d i n v a l i d , and P r o g r e s s i v e p r o v i d e s no 

o t h e r a u t h o r i t y f o r t h i s argument but Lambert. P r o g r e s s i v e i s 

not e n t i t l e d t o a r e v e r s a l of the summary judgment i n f a v o r of 

M i l d r e d on t h i s b a s i s . 

We t u r n now t o P r o g r e s s i v e ' s argument t h a t i t was 

e n t i t l e d t o s e t o f f a g a i n s t M i l d r e d ' s a c t u a l damages of 

$40,000 the $25,000 p e r - p e r s o n p o l i c y l i m i t of Howard's AIG 

p o l i c y t o determine i t s l i a b i l i t y f o r UIM b e n e f i t s . B o t h 
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p a r t i e s a d m i t t e d t o the t r i a l c o u r t t h a t no Alabama case i s 

d i r e c t l y on p o i n t i n a s i t u a t i o n such as t h i s one, where 

m u l t i p l e c l a i m s exhaust the p e r - o c c u r r e n c e l i m i t of an 

u n d e r i n s u r e d m o t o r i s t ' s l i a b i l i t y p o l i c y and a UIM c l a i m i s 

made by one of those m u l t i p l e c l a i m a n t s . P r o g r e s s i v e argues 

t h a t i t s p o l i c y language governs the d e t e r m i n a t i o n of i t s 

l i a b i l i t y f o r UIM b e n e f i t s , w h i l e M i l d r e d argues t h a t the 

language of P r o g r e s s i v e ' s p o l i c y i s o v e r l y b r o a d and t h e r e f o r e 

runs a f o u l of the language used i n the UM/UIM s t a t u t e , under 

which any terms i n an i n s u r a n c e p o l i c y t h a t c o n f l i c t w i t h i t 

are c o n s i d e r e d v o i d . S t a t e Farm Mut. Auto. I n s . Co. v. S c o t t , 

707 So. 2d 238, 241-42 ( A l a . C i v . App. 1997). 

S e c t i o n 3 2 - 7 - 2 3 ( b ) ( 4 ) d e f i n e s an u n d e r i n s u r e d motor 

v e h i c l e as a motor v e h i c l e " w i t h r e s p e c t t o w h i c h : ... ( 4 ) The 

sum of the l i m i t s of l i a b i l i t y under a l l b o d i l y i n j u r y 

l i a b i l i t y bonds and i n s u r a n c e p o l i c i e s a v a i l a b l e t o an i n j u r e d 

p e r s o n a f t e r an a c c i d e n t i s l e s s than the damages which the 

i n j u r e d p e r s o n i s l e g a l l y e n t i t l e d t o r e c o v e r . " See S c o t t , 707 

So. 2d a t 240-241 ( e x p l a i n i n g the c r e a t i o n of UIM coverage by 

the a d d i t i o n of s u b s e c t i o n ( b ) ( 4 ) t o the u n i n s u r e d - m o t o r i s t 

s t a t u t e ) . P r o g r e s s i v e ' s p o l i c y , as quoted above, i n d i c a t e s 
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t h a t UIM b e n e f i t s w i l l be reduced by the d i f f e r e n c e between 

any amount p a i d by the i n s u r e r of the u n d e r i n s u r e d t o r t f e a s o r 

and the l i m i t s of l i a b i l i t y of the u n d e r i n s u r e d t o r t f e a s o r ' s 

p o l i c y . P r o g r e s s i v e ' s p o l i c y p r o v i s i o n would not g e n e r a l l y 

c o n f l i c t w i t h the UIM s t a t u t e because "§ 32-7-23 does not 

mandate t h a t an i n s u r e r ... pay any p o r t i o n of i t s i n s u r e d ' s 

damages t h a t f a l l w i t h i n the a v a i l a b l e l i m i t s of an o t h e r 

l i a b i l i t y p o l i c y " and, t y p i c a l l y , a c c e p t i n g l e s s than the 

u n d e r i n s u r e d t o r t f e a s o r ' s p o l i c y l i m i t s p r e v e n t s an i n s u r e d 

from s e e k i n g t o make up the d i f f e r e n c e w i t h UIM b e n e f i t s . 

S c o t t , 707 So. 2d a t 242. However, M i l d r e d argues t h a t 

P r o g r e s s i v e ' s a p p l i c a t i o n of i t s p o l i c y p r o v i s i o n i n t h i s case 

by a t t e m p t i n g t o reduce the amount of her damages by the 

$25,000 p e r - p e r s o n l i m i t of Howard's AIG p o l i c y v i o l a t e s § 32-

7 - 2 3 ( b ) ( 4 ) because the $25,000 p e r - p e r s o n l i m i t of Howard's 

AIG p o l i c y was not a v a i l a b l e t o h e r . The t r i a l c o u r t agreed 

w i t h M i l d r e d , n o t i n g a t the summary-judgment h e a r i n g t h a t the 

p e r - p e r s o n l i m i t s of Howard's p o l i c y s h o u l d not be c o n s i d e r e d 

because the s e t t l e m e n t of the m u l t i p l e c l a i m s was based on the 

p e r - o c c u r r e n c e l i m i t of the p o l i c y . 
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On a p p e a l , P r o g r e s s i v e argues, based on Guess v. A l l s t a t e  

I n surance Co., 717 So. 2d 389, 391 ( A l a . C i v . App. 1998), t h a t 

i t s p o l i c y language s h o u l d c o n t r o l the amount of the s e t o f f t o 

which i t i s e n t i t l e d . In Guess, t h i s c o u r t a f f i r m e d the 

r e d u c t i o n of an i n s u r e d ' s damages by the sums p a i d the i n s u r e d 

under the t o r t f e a s o r ' s p o l i c y , which a l s o happened t o be the 

l i m i t s of t h a t p o l i c y , because the UIM p o l i c y p r o v i s i o n s i n 

the i n s u r e d ' s i n s u r a n c e p o l i c y p r o v i d e d f o r t h a t s e t o f f . 

Guess, 717 So. 2d a t 391. The i n s u r e d i n Guess had argued 

t h a t the language of § 32-7-23 d i d not p r o v i d e f o r a s e t o f f ; 

however, a f t e r e xamining the language of the s t a t u t e , t h i s 

c o u r t d e termined t h a t no language i n § 32-7-23 p r e c l u d e d a 

s e t o f f . I d . a t 390. We then a p p l i e d the p r o v i s i o n of the 

i n s u r e d ' s p o l i c y r e g a r d i n g a s e t o f f , which s e t o f f a g a i n s t the 

i n s u r e d ' s damages a l l sums p a i d by the owner or o p e r a t o r of 

the u n i n s u r e d / u n d e r s i n s u r e d a u t o m o b i l e . I d . A l t h o u g h Guess 

d i d h o l d t h a t , because § 32-7-23 does not c o n t a i n language 

p r o h i b i t i n g a s e t o f f , UM/UIM p o l i c y p r o v i s i o n s g o v e r n i n g a 

s e t o f f can be a p p l i e d t o determine the amount of a s e t o f f due 

the UM/UIM i n s u r e r , Guess does not n e c e s s a r i l y r e q u i r e a 
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r e v e r s a l of the summary judgment i n f a v o r of M i l d r e d i n the 

p r e s e n t case. 

M i l d r e d argues t h a t , because t h i s case i n v o l v e s m u l t i p l e 

c l a i m s a g a i n s t the u n i n s u r e d t o r t f e a s o r ' s p e r - o c c u r r e n c e 

p o l i c y l i m i t s , a p p l i c a t i o n of P r o g r e s s i v e ' s p o l i c y language 

c o n t r a d i c t s the language of § 3 2 - 7 - 2 3 ( b ) ( 4 ) , which d e f i n e s an 

u n d e r i n s u r e d motor v e h i c l e . See S c o t t , 707 So. 2d a t 240-41. 

S e c t i o n 32-7-23(b)(4) bases the d e t e r m i n a t i o n whether a 

t o r t f e a s o r - m o t o r i s t i s u n d e r i n s u r e d on whether the amount of 

coverage " a v a i l a b l e " t o the i n j u r e d person from the 

t o r t f e a s o r - m o t o r i s t ' s i n s u r e r i s " l e s s than the damages which 

the i n j u r e d p e r s o n i s l e g a l l y e n t i t l e d t o r e c o v e r . " A c c o r d i n g 

t o M i l d r e d , because the $50,000 p e r - o c c u r r e n c e l i m i t a p p l i e d 

t o the a c c i d e n t and because t h a t amount was exhausted by the 

payments t o the f i v e i n j u r e d occupants of the K y l e a u t o m o b i l e , 

the amount a v a i l a b l e f o r her t o r e c o v e r c o u l d never be the 

$25,000 p e r - p e r s o n l i m i t of Howard's p o l i c y and c o u l d o n l y be 

the a c t u a l amount t h a t she r e c o v e r e d from the s e t t l e m e n t . 

M i l d r e d contends t h a t c e r t a i n language i n S c o t t s u p p o r t s 

her p o s i t i o n t h a t the amount " a v a i l a b l e " t o her under Howard's 

AIG p o l i c y was not the $25,000 p e r - p e r s o n l i m i t but was 
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i n s t e a d the a c t u a l amount of the s e t t l e m e n t proceeds she 

r e c e i v e d . In S c o t t , the i n s u r e d , S c o t t , was i n j u r e d i n a one-

c a r a c c i d e n t i n which one of the t h r e e passengers i n the 

aut o m o b i l e was k i l l e d . S c o t t , 707 So. 2d a t 239. The d r i v e r 

of the a u t o m o b i l e , who had been i n t o x i c a t e d a t the time of the 

a c c i d e n t , had p o l i c y l i m i t s per a c c i d e n t of $300,000. I d . a t 

240 n.1. However, the o t h e r passengers had s e t t l e d t h e i r 

c l a i m s w i t h the d r i v e r ' s i n s u r e r b e f o r e S c o t t , and the 

r e m a i n i n g amount of coverage was $97,500. I d . S c o t t s e t t l e d 

her c l a i m s w i t h the d r i v e r ' s i n s u r e r f o r $77,500, which was 

$20,000 l e s s than the r e m a i n i n g coverage under the d r i v e r ' s 

p o l i c y . I d . a t 240. 

S c o t t sought UIM coverage from her f a t h e r ' s i n s u r e r , 

S t a t e Farm, which argued t h a t a p r o v i s i o n i n i t s p o l i c i e s 

r e q u i r e d t h a t a l l a p p l i c a b l e l i a b i l i t y p o l i c i e s be "used up by 

payments or judgments" b e f o r e i t became r e s p o n s i b l e f o r the 

payment of UIM b e n e f i t s . I d . Because S c o t t had s e t t l e d f o r 

$20,000 l e s s than the r e m a i n i n g p o l i c y l i m i t s of the d r i v e r ' s 

i n s u r a n c e , and thus the p o l i c y had not been "used up" or 

exhausted, S t a t e Farm argued t h a t S c o t t was not e n t i t l e d t o 

any UIM b e n e f i t s under the a p p l i c a b l e UIM p o l i c i e s . I d . 
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However, the t r i a l c o u r t r e f u s e d t o e n f o r c e S t a t e Farm's 

p o l i c y p r o v i s i o n , and, a f t e r the j u r y r e t u r n e d a v e r d i c t 

e s t a b l i s h i n g S c o t t ' s t o t a l damages a t $159,500, the t r i a l 

c o u r t e n t e r e d judgment a g a i n s t S t a t e Farm f o r $62,000, which 

i t then reduced to $50,000 based on the l i m i t s of the 

a p p l i c a b l e UIM p o l i c i e s . I d . S t a t e Farm appealed, and t h i s 

c o u r t a f f i r m e d , h o l d i n g the p o l i c y p r o v i s i o n i n S t a t e Farm's 

p o l i c i e s v o i d because i t p l a c e d r e s t r i c t i o n s on UIM coverage 

t h a t the s t a t u t e d i d not and a p p r o v i n g the t r i a l c o u r t ' s 

c a l c u l a t i o n of the UIM b e n e f i t s due S c o t t based on the 

s u b t r a c t i o n from her t o t a l damages award not of the amount of 

S c o t t ' s s e t t l e m e n t ($77,500) but the amount of r e m a i n i n g 

a v a i l a b l e coverage under the d r i v e r ' s l i a b i l i t y p o l i c y 

($97,500). I d ^ a t 242 & 244. 

Based on S c o t t , M i l d r e d argues t h a t § 32-7-23(b)(4) 

r e q u i r e s a UIM i n s u r e r t o pay an i n s u r e d ' s damages above and 

beyond the coverage a v a i l a b l e under a t o r t f e a s o r ' s l i a b i l i t y 

p o l i c y , r e g a r d l e s s of the p o l i c y l i m i t s of the t o r t f e a s o r ' s 

p o l i c y . Because the $50,000 p e r - o c c u r r e n c e l i m i t of Howard's 

AIG p o l i c y was d i v i d e d between the f i v e i n j u r e d occupants of 

the K y l e a u t o m o b i l e , M i l d r e d argues t h a t the amount a v a i l a b l e 
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t o her was the amount of the s e t t l e m e n t t h a t she r e c e i v e d : 

$7,500. P r o g r e s s i v e complains t h a t the s e t t l e m e n t proceeds 

were d i v i d e d i n e q u i t a b l y ; because M i l d r e d i n c u r r e d the most i n 

m e d i c a l expenses, says P r o g r e s s i v e , she s h o u l d have r e c e i v e d 

a l a r g e r p o r t i o n of the s e t t l e m e n t and, i n f a c t , s h o u l d have 

r e c e i v e d the p e r - p e r s o n l i m i t of $25,000. 

P r o g r e s s i v e ' s argument t h a t i t i s e n t i t l e d t o s e t o f f the 

e n t i r e $25,000 p e r - p e r s o n l i m i t of Howard's AIG p o l i c y a g a i n s t 

M i l d r e d ' s damages i g n o r e s the f a c t t h a t the p e r - p e r s o n l i m i t 

c o u l d not have been awarded t o M i l d r e d . The p a r t i e s agree 

t h a t M i l d r e d s u f f e r e d $40,000 i n damage as a r e s u l t of the 

a c c i d e n t . P r o g r e s s i v e s e t t l e d UIM c l a i m s made by J e r r y and 

J e n n i f e r , a t l e a s t i m p l i c i t l y a g r e e i n g t h a t they had i n c u r r e d 

damage i n the amount of $16,000 and $21,500, r e s p e c t i v e l y . 

Combined, and w i t h o u t c o n s i d e r i n g J a c e ' s and B r a s w e l l ' s 

damages, J e r r y ' s and J e n n i f e r ' s damages would have exceeded 

the o t h e r $25,000 i n coverage a v a i l a b l e had M i l d r e d been 

awarded the $25,000 p e r - p e r s o n l i m i t of Howard's AIG p o l i c y . 

Thus, i t i s un r e a s o n a b l e f o r P r o g r e s s i v e t o argue t h a t the 

p e r - p e r s o n l i m i t of $25,000 s h o u l d have been awarded t o 

M i l d r e d , because t h a t amount was not a v a i l a b l e t o h e r . 
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P r o g r e s s i v e p r o v i d e s no a u t h o r i t y f o r i t s c o n t e n t i o n 

o t h e r w i s e . 1 

We have c o n c l u d e d t h a t P r o g r e s s i v e ' s d e c i s i o n t o waive 

i t s s u b r o g a t i o n r i g h t s i n response to n o t i c e from M i l d r e d 

r e g a r d i n g AIG's s e t t l e m e n t o f f e r cannot now be s e t a s i d e based 

on P r o g r e s s i v e ' s c o n t e n t i o n t h a t the i n f o r m a t i o n p r o v i d e d i t 

d i d not f u l l y comply w i t h Lambert. Thus, we have c o n s i d e r e d 

whether P r o g r e s s i v e ' s p o l i c y p r o v i s i o n s g o v e r n i n g a s e t o f f 

1 P r o g r e s s i v e argues, w i t h o u t c i t a t i o n t o any b i n d i n g or 
p e r s u a s i v e a u t h o r i t y , see Rule 28(a) (10), A l a . R. App. P. 
( r e q u i r i n g t h a t an a p p e l l a n t s u p p o r t h i s , h e r , or i t s argument 
w i t h c i t a t i o n s t o r e l e v a n t a u t h o r i t y ) , t h a t a l l o w i n g the 
i n j u r e d occupants of the K y l e a utomobile to determine how t o 
d i v i d e the s e t t l e m e n t proceeds among themselves p e r m i t t e d them 
t o "maximize the amount of money g o i n g t o the i n d i v i d u a l s who 
were i n j u r e d the l e a s t and m i n i m i z e the amount of money g o i n g 
t o the i n d i v i d u a l s t h a t were i n j u r e d the most, thus a t t e m p t i n g 
t o maximize the most i n j u r e d i n d i v i d u a l ' s a b i l i t y t o o b t a i n 
UIM coverage through P r o g r e s s i v e . " P r o g r e s s i v e then s t a t e s 
t h a t such "gamesmanship" i s a g a i n s t p u b l i c p o l i c y . A l t h o u g h 
we u n d e r s t a n d P r o g r e s s i v e ' s concern t h a t a s e t t l e m e n t 
encompassing m u l t i p l e c l a i m s w i t h i n the same f a m i l y might 
encourage a d i s t r i b u t i o n i n t e n t on m a x i m i z i n g UIM coverage, 
see Jones v. Automobile Club I n t e r - I n s u r a n c e Exchange, 2 6 Kan. 
App. 2d 206, 209, 981 P.2d 767, 769-70 (1999) ( i n d i c a t i n g the 
p o s s i b i l i t y f o r c o l l u s i o n i n a group s e t t l e m e n t r e q u i r e d 
remand f o r a f a c t u a l d e t e r m i n a t i o n of the a c t u a l damages of 
the m u l t i p l e c l a i m a n t s ) , the r e s o l u t i o n of such an argument 
must a w a i t another day. P r o g r e s s i v e ' s o n l y l e g a l l y s u p p o r t e d 
argument on a p p e a l i s t h a t the $25,000 p e r - p e r s o n l i m i t s h o u l d 
be s e t o f f a g a i n s t M i l d r e d ' s damages, and no a u t h o r i t y 
P r o g r e s s i v e r e l i e s upon s u p p o r t s t h a t c o n c l u s i o n . 
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r e q u i r e d the $25,000 p e r - p e r s o n l i m i t of Howard's AIG p o l i c y 

t o be s e t o f f a g a i n s t M i l d r e d ' s $40,000 i n damages. Because 

the a p p l i c a t i o n of P r o g r e s s i v e ' s p o l i c y p r o v i s i o n i n t h i s case 

would r e s u l t i n a more r e s t r i c t i v e d e f i n i t i o n of u n d e r i n s u r e d 

motor v e h i c l e than t h a t i n § 32-7-23 by not c o n s i d e r i n g the 

coverage a v a i l a b l e t o M i l d r e d , we cannot agree w i t h 

P r o g r e s s i v e t h a t i t was e n t i t l e d t o s e t o f f the $25,000 p e r -

pers o n p o l i c y l i m i t of Howard's AIG p o l i c y a g a i n s t M i l d r e d ' s 

$40,000 i n damages as a r e s u l t of the a c c i d e n t . A c c o r d i n g l y , 

we a f f i r m the summary judgment i n M i l d r e d ' s f a v o r . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur i n the r e s u l t , w i t h o u t w r i t i n g s . 
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