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BRYAN, Judge. 

L u i s E n r i q u e z , the defendant below, appeals from a 

judgment i n which the t r i a l c o u r t found i n f a v o r of the 

p l a i n t i f f below, Kokomo P r o p e r t i e s , LLC ("Kokomo"), on i t s 

b r e a c h - o f - c o n t r a c t c l a i m and awarded Kokomo damages i n the 

amount of $62,000. Kokomo c r o s s - a p p e a l s from t h a t judgment, 

a s s e r t i n g t h a t i t was e n t i t l e d t o r e c o v e r damages i n the 

amount of $89,125 r a t h e r than $62,000. As t o E n r i q u e z ' s 

a p p e a l , we a f f i r m the t r i a l c o u r t ' s judgment; as t o Kokomo's 

c r o s s - a p p e a l , we r e v e r s e the t r i a l c o u r t ' s judgment and remand 

the cause w i t h i n s t r u c t i o n s . 

On May 29, 2008, Kokomo sued E n r i q u e z , s t a t i n g a c l a i m of 

b r e a c h of c o n t r a c t . As the f a c t u a l b a s i s of i t s c l a i m , Kokomo 

a l l e g e d t h a t E n r i q u e z had e n t e r e d i n t o a w r i t t e n l e a s e w i t h 

Kokomo i n May 2007 ("the l e a s e " ) i n which E n r i q u e z had agreed 

t o l e a s e a b u i l d i n g l o c a t e d on Rosa P a r k s D r i v e i n Montgomery 

("the b u i l d i n g " ) f o r a term of t h r e e y e a r s b e g i n n i n g on May 1, 

2007, and ending on A p r i l 30, 2010, and t o pay Kokomo r e n t i n 

the amount of $12,000 per y e a r ; t h a t E n r i q u e z had taken 

p o s s e s s i o n of the b u i l d i n g and had o p e r a t e d a n i g h t c l u b named 

" C l u b L o k i y a " i n the b u i l d i n g ; t h a t E n r i q u e z had p a i d r e n t 
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through September 2007 but had stopped p a y i n g r e n t t h e r e a f t e r ; 

t h a t the l e a s e c o n t a i n e d a p r o v i s i o n s t a t i n g t h a t , a t Kokomo's 

e l e c t i o n , the r e n t E n r i q u e z was t o pay d u r i n g the e n t i r e term 

of the l e a s e would become i m m e d i a t e l y due and p a y a b l e i f 

E n r i q u e z f a i l e d t o pay any i n s t a l l m e n t of r e n t ; and t h a t 

Kokomo was e l e c t i n g t o a c c e l e r a t e the r e n t p u r s u a n t t o t h a t 

p r o v i s i o n . Kokomo l a t e r amended i t s c o m p l a i n t t o a l l e g e t h a t 

the l e a s e p r o v i d e d t h a t the r e n t was $30,000 per y e a r r a t h e r 

than $12,000 per y e a r . As r e l i e f , Kokomo sought an award of 

damages i n an amount e q u a l t o the t o t a l amount of u n p a i d r e n t 

p a y a b l e d u r i n g the e n t i r e term of the l e a s e p l u s a l a t e f e e . 

Answering Kokomo's c o m p l a i n t , E n r i q u e z d e n i e d t h a t he was 

l i a b l e f o r br e a c h of the l e a s e and a s s e r t e d , as a f f i r m a t i v e 

d e f e n s e s , t h a t the l e a s e was i l l e g a l and u n e n f o r c e a b l e ; t h a t 

the purpose of the l e a s e had been f r u s t r a t e d ; and t h a t the 

l e a s e was u n c o n s c i o n a b l e . As the f a c t u a l b a s i s of h i s 

a f f i r m a t i v e defense of i l l e g a l i t y , E n r i q u e z a l l e g e d t h a t 

V a l e r i e C a r m i c h a e l , a c t i n g as an agent of Kokomo, had i n d u c e d 

him t o e n t e r i n t o the l e a s e by p r o m i s i n g E n r i q u e z t h a t he 

c o u l d o p e r a t e a n i g h t c l u b i n the b u i l d i n g u s i n g a l i q u o r 

l i c e n s e i s s u e d t o h e r , which c o n s t i t u t e d a v i o l a t i o n of the 
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Alabama A d m i n i s t r a t i v e Code. As the f a c t u a l b a s i s of h i s 

a f f i r m a t i v e defense of f r u s t r a t i o n of purpose, E n r i q u e z 

a l l e g e d t h a t the Alabama A l c o h o l i c Beverage C o n t r o l Board had 

c l o s e d h i s n i g h t c l u b due t o h i s use of the l i q u o r l i c e n s e 

i s s u e d t o C a r m i c h a e l . As the f a c t u a l b a s i s of h i s a f f i r m a t i v e 

defense of u n c o n s c i o n a b i l i t y , E n r i q u e z a l l e g e d t h a t the l e a s e 

was u n c o n s c i o n a b l e because Kokomo or C a r m i c h a e l , i t s agent, 

knew or s h o u l d have known t h a t l e a s i n g the b u i l d i n g t o 

E n r i q u e z t o op e r a t e a n i g h t c l u b u s i n g a l i q u o r l i c e n s e i s s u e d 

t o someone e l s e would cause E n r i q u e z t o e x p e r i e n c e l e g a l 

problems. 

The t r i a l c o u r t h e l d a bench t r i a l a t which i t r e c e i v e d 

e v i d e n c e ore ten u s . T h e r e a f t e r , on F e b r u a r y 2, 2009, the t r i a l 

c o u r t e n t e r e d a judgment f i n d i n g i n f a v o r of Kokomo on i t s 

b r e a c h - o f - c o n t r a c t c l a i m and awarding Kokomo damages i n the 

amount of $62,000. The t r i a l c o u r t d i d not make any s p e c i f i c 

f i n d i n g s of f a c t . 

F o l l o w i n g the e n t r y of the judgment, E n r i q u e z moved the 

t r i a l c o u r t t o a l t e r , amend, or v a c a t e the judgment p u r s u a n t 

t o Rule 5 9 ( e ) , A l a . R. C i v . P., on the grounds t h a t the 

ev i d e n c e a t t r i a l had e s t a b l i s h e d t h a t the l e a s e was i l l e g a l 
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and t h a t Kokomo had f a i l e d t o m i t i g a t e i t s damages. Kokomo 

moved the t r i a l c o u r t , p u r s u a n t t o Rule 5 9 ( e ) , t o a l t e r or 

amend the judgment t o award Kokomo damages i n the amount of 

$89,125, on the ground t h a t the u n d i s p u t e d e v i d e n c e a t t r i a l 

had e s t a b l i s h e d t h a t E n r i q u e z owed Kokomo u n p a i d r e n t t o t a l i n g 

$77,500 p l u s a l a t e f e e e q u a l t o 15% of the $77,500 i n u n p a i d 

r e n t . F o l l o w i n g a h e a r i n g , the t r i a l c o u r t d e n i e d b o t h 

p a r t i e s ' postjudgment motions. 

E n r i q u e z t i m e l y a p pealed t o the supreme c o u r t , and Kokomo 

t i m e l y c r o s s - a p p e a l e d t o the supreme c o u r t . The supreme c o u r t 

t r a n s f e r r e d b o t h the appea l and the c r o s s - a p p e a l t o t h i s c o u r t 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Because the t r i a l c o u r t r e c e i v e d e v i d e n c e ore tenus, the 

f o l l o w i n g p r i n c i p l e s govern our r e v i e w of i t s judgment: 

"'"'[W]hen a t r i a l c o u r t h e a r s ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 200 2 ) ) . '"The 
presumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
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79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a p r e s u m p t i o n of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). Moreover, because the 

t r i a l c o u r t ' s judgment does not c o n t a i n any s p e c i f i c f i n d i n g s 

of f a c t , we must assume t h a t the t r i a l judge made thos e 

f i n d i n g s n e c e s s a r y t o s u p p o r t the judgment. Diggs v. Diggs, 

910 So. 2d 1274, 1275 ( A l a . C i v . App. 2005). 

" F i n a l l y , we note t h a t ' [ i ] n ore tenus p r o c e e d i n g s 
the t r i a l c o u r t i s the s o l e judge of the f a c t s and 
of the c r e d i b i l i t y of w i t n e s s e s , ' and 'we are 
r e q u i r e d t o r e v i e w the e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o the p r e v a i l i n g p a r t [ y ] , ' .... D r i v e r v.  
H i c e , 618 So. 2d 129, 131 ( A l a . C i v . App. 1993); see  
a l s o F i r s t H e a l t h , I n c . v. B l a n t o n , 585 So. 2d 1331, 
1332 ( A l a . 1991) ( r e v i e w i n g e v i d e n c e i n the l i g h t 
most f a v o r a b l e t o the p r e v a i l i n g p a r t y where the 
t r i a l c o u r t ' s judgment was e n t e r e d a f t e r an ore 
tenus p r o c e e d i n g ) . " 

A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d 330, 332 ( A l a . C i v . 

App. 2000). 

E n r i q u e z f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g i n f a v o r of Kokomo on i t s b r e a c h - o f - c o n t r a c t c l a i m 

because, he s a y s , (1) p a r o l or e x t r i n s i c e v i d e n c e was 

a d m i s s i b l e t o modify the terms of the l e a s e due t o b o t h l a t e n t 
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and p a t e n t a m b i g u i t i e s i n the l e a s e ; (2) h i s t e s t i m o n y 

e s t a b l i s h e d t h a t C a r m i c h a e l , a c t i n g as the agent of Kokomo, 

and he had e n t e r e d i n t o a s i d e agreement, which m o d i f i e d the 

l e a s e by p r o v i d i n g t h a t C a r m i c h a e l would a l l o w E n r i q u e z t o use 

a l i q u o r l i c e n s e i s s u e d t o her t o op e r a t e a n i g h t c l u b i n the 

b u i l d i n g and t h a t E n r i q u e z would be r e q u i r e d t o pay r e n t 

p u r s u a n t t o the l e a s e o n l y so l o n g as C a r m i c h a e l c o n t i n u e d t o 

a l l o w him t o use the l i q u o r l i c e n s e i s s u e d t o her; (3) 

C a r m i c h a e l f a i l e d t o renew her l i q u o r l i c e n s e i n October 2007; 

and (4) when E n r i q u e z t o l d C a r m i c h a e l i n October 2007 t h a t he 

c o u l d no l o n g e r pay the r e n t p u r s u a n t t o the l e a s e because she 

had not renewed her l i q u o r l i c e n s e , she s a i d " f i n e . " 

E n r i q u e z d i d not o f f e r a w r i t t e n document m e m o r i a l i z i n g 

the a l l e g e d s i d e agreement between him and C a r m i c h a e l . Thus, 

the o n l y e v i d e n c e t e n d i n g t o prove the e x i s t e n c e of t h a t 

a l l e g e d s i d e agreement was h i s t e s t i m o n y . Consequently, the 

t r i a l c o u r t , as the s o l e judge of the f a c t s and the 

c r e d i b i l i t y of the w i t n e s s e s , c o u l d have found t h a t E n r i q u e z ' s 

t e s t i m o n y r e g a r d i n g the a l l e g e d s i d e agreement was not 

c r e d i b l e and, hence, t h a t the a l l e g e d s i d e agreement d i d not 

e x i s t . See A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d a t 332. 
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Moreover, because the t r i a l c o u r t made no s p e c i f i c f i n d i n g s of 

f a c t , we must assume t h a t the t r i a l c o u r t made those f i n d i n g s 

t h a t would s u p p o r t i t s judgment. See Diggs v. Diggs, 910 So. 

2d a t 1275. A c c o r d i n g l y , we must assume t h a t the t r i a l c o u r t 

found t h a t E n r i q u e z ' s t e s t i m o n y r e g a r d i n g the a l l e g e d s i d e 

agreement was not c r e d i b l e and, c o n s e q u e n t l y , t h a t the t r i a l 

c o u r t found t h a t the s i d e agreement d i d not e x i s t . T h e r e f o r e , 

E n r i q u e z ' s f i r s t argument has no m e r i t . 

Second, E n r i q u e z argues t h a t the t r i a l c o u r t e r r e d i n 

g i v i n g e f f e c t t o the p r o v i s i o n a l l o w i n g Kokomo t o a c c e l e r a t e 

the r e n t i f E n r i q u e z d e f a u l t e d i n h i s performance of the l e a s e 

because, he says, Kokomo's r e p r e s e n t a t i v e a t t r i a l t e s t i f i e d 

t h a t Kokomo was not s e e k i n g damages f o r E n r i q u e z ' s a l l e g e d l y 

making u n a u t h o r i z e d a l t e r a t i o n s t o the b u i l d i n g or E n r i q u e z ' s 

removal of h i s p r o p e r t y from the b u i l d i n g . The p e r t i n e n t 

p r o v i s i o n s of the l e a s e s t a t e : 

" I t i s agreed t h a t i f [Enriquez] s h a l l f a i l t o  
pay any one of the above d e s c r i b e d i n s t a l l m e n t s of  
r e n t a t m a t u r i t y or f a i l t o p e r f o r m any of the 
p r o v i s i o n s of t h i s Lease, then, a t the e l e c t i o n of  
[Kokomo], a l l of the r e m a i n i n g i n s t a l l m e n t s s h a l l a t  
once become due and p a y a b l e and [Kokomo] may t r e a t  
them as due and p a y a b l e w i t h o u t n o t i c e t o 
[ E n r i q u e z ] . [ E n r i q u e z ] hereby waives n o t i c e of any 
d e f a u l t under t h i s c o n t r a c t . 
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" [ E n r i q u e z ] hereby f u r t h e r covenants t h a t i f any  
d e f a u l t i s made i n the payment of s a i d r e n t or any  
p a r t t h e r e o f , a t the time above s p e c i f i e d , or i f 
d e f a u l t be made i n the performance of any of the 
covenants or agreements h e r e i n c o n t a i n e d , or i f the 
l e a s e d premises s h a l l be abandoned or become va c a n t 
d u r i n g the term of t h i s l e a s e w i t h o u t [ E n r i q u e z ] 
h a v i n g p a i d i n f u l l the r e n t f o r the e n t i r e time, 
the s a i d l e a s e , a t the o p t i o n of [Kokomo], s h a l l 
w h o l l y cease and t e r m i n a t e , and [Kokomo] s h a l l and 
may r e - e n t e r the s a i d premises and remove a l l 
persons and p r o p e r t y t h e r e f r o m ; and [Enriquez] 
hereby e x p r e s s l y waives the s e r v i c e of any n o t i c e of 
i n t e n t i o n t o r e - e n t e r , n o t i c e t o t e r m i n a t e the 
tenancy, n o t i c e t o q u i t or demand f o r p o s s e s s i o n , or 
[Kokomo] s h a l l have the r i g h t a t [ i t s ] o p t i o n t o 
take p o s s e s s i o n of the l e a s e d premises and t o l e t 
the same as the agent of [E n r i q u e z ] and a p p l y the 
proceeds r e c e i v e d from such l e t t i n g towards the 
payment of the r e n t due by [Enriquez] under t h i s 
l e a s e and such r e - e n t e r i n g and r e - l e t t i n g s h a l l not 
d i s c h a r g e [ E n r i q u e z ] from l i a b i l i t y f o r r e n t or 
o t h e r charges, nor from any o t h e r o b l i g a t i o n s under 
the terms o f t h i s l e a s e , or a t the o p t i o n of  
[Kokomo] the r e n t f o r the e n t i r e term s h a l l a t once  
become due and pa y a b l e and [Kokomo] may pr o c e e d t o  
the c o l l e c t i o n of r e n t f o r the e n t i r e term as i f by  
the terms of t h i s l e a s e the e n t i r e r e n t f o r the  
e n t i r e term s h o u l d be made pa y a b l e i n advance. These 
p r o v i s i o n s , however, are not t o be c o n s t r u e d as 
l i m i t i n g [Kokomo's] l e g a l r i g h t s but are i n a d d i t i o n 
t o such e x i s t i n g r i g h t s . 

II 

" I t i s f u r t h e r agreed by and between the p a r t i e s 
t o t h i s c o n t r a c t t h a t no a l t e r a t i o n s , r e p a i r s , 
changes or improvements are t o be made i n , or t o the 
premises h e r e w i t h l e a s e d , w i t h o u t the consent i n 
w r i t i n g of [Kokomo], except such as are n e c e s s a r y 
f o r the p r o p e r car e and maintenance of the 
pr e m i s e s . " 
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(Emphasis added.) 

The p e r t i n e n t p r o v i s i o n s of the l e a s e a u t h o r i z e Kokomo t o 

a c c e l e r a t e the r e n t i f E n r i q u e z f a i l s t o pay any i n s t a l l m e n t 

of r e n t ; t h e y do not p u r p o r t t o c o n d i t i o n such an a c c e l e r a t i o n 

of the r e n t on Kokomo's p r o s e c u t i o n of c l a i m s f o r damages f o r 

(1) u n a u t h o r i z e d a l t e r a t i o n s t o the b u i l d i n g or (2) removal of 

E n r i q u e z ' s p r o p e r t y w h i l e the r e n t i s u n p a i d . T h e r e f o r e , we 

f i n d no m e r i t i n E n r i q u e z ' s second argument. 

T h i r d , E n r i q u e z argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g i n f a v o r of Kokomo on i t s b r e a c h - o f - c o n t r a c t c l a i m 

because, he says, the l e a s e was i l l e g a l and u n e n f o r c e a b l e due 

t o the a l l e g e d s i d e agreement between C a r m i c h a e l and him. 

However, t h i s argument has no m e r i t because, as we e x p l a i n e d 

above, we must assume t h a t the t r i a l c o u r t , as the s o l e judge 

of the f a c t s and the c r e d i b i l i t y of the w i t n e s s e s , found t h a t 

the s i d e agreement d i d not e x i s t . See Diggs v. Diggs, 910 So. 

2d a t 1275; and A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d a t 

332 . 

F o u r t h , E n r i q u e z argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g i n f a v o r of Kokomo on i t s b r e a c h - o f - c o n t r a c t c l a i m 

because, he says, the l e a s e was u n c o n s c i o n a b l e . A l t h o u g h 

10 
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E n r i q u e z does not s t a t e the p r e c i s e reason why he contends 

t h a t the l e a s e was u n c o n s c i o n a b l e , we presume he i s a r g u i n g 

t h a t the l e a s e was u n c o n s c i o n a b l e due t o the a l l e g e d s i d e 

agreement. T h i s argument has no m e r i t because i t presupposes 

the e x i s t e n c e of the s i d e agreement and, as we have e x p l a i n e d 

above, we must assume t h a t the t r i a l c o u r t , as the s o l e judge 

of the f a c t s and the c r e d i b i l i t y of the w i t n e s s e s , found t h a t 

the s i d e agreement d i d not e x i s t . See Diggs v. Diggs, 910 So. 

2d a t 1275; and A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d a t 

332. 

F i f t h , E n r i q u e z argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g i n f a v o r of Kokomo on i t s b r e a c h - o f - c o n t r a c t c l a i m 

because, he says, he t e s t i f i e d t h a t he i s unable t o r e a d and 

u n d e r s t a n d l e g a l documents w r i t t e n i n the E n g l i s h language. 

However, we must assume t h a t the t r i a l c o u r t , as the s o l e 

judge of the f a c t s and the c r e d i b i l i t y of the w i t n e s s e s , found 

t h a t E n r i q u e z ' s t e s t i m o n y t o the e f f e c t t h a t he c o u l d not r e a d 

and u n d e r s t a n d l e g a l documents w r i t t e n i n the E n g l i s h language 

was not c r e d i b l e . See Diggs v. Diggs, 910 So. 2d a t 1275; and 

A r c h i t e c t u r a , I n c . v. M i l l e r , 769 So. 2d a t 332. T h e r e f o r e , 

we f i n d no m e r i t i n E n r i q u e z ' s f i f t h argument. 

11 



2080687 

F i n a l l y , E n r i q u e z argues t h a t the t r i a l c o u r t e r r e d i n 

f i n d i n g i n f a v o r of Kokomo on i t s b r e a c h - o f - c o n t r a c t c l a i m 

because, he says, Kokomo f a i l e d t o m i t i g a t e i t s damages by 

r e n t i n g the b u i l d i n g t o someone e l s e f o r the remainder of the 

term of the l e a s e . However, the t r i a l c o u r t had b e f o r e i t the 

f o l l o w i n g e v i d e n c e i n d i c a t i n g t h a t Kokomo had t r i e d t o r e n t 

the b u i l d i n g and had been u n s u c c e s s f u l : 

"THE COURT: ... Oh, i s the p l a c e r e n t e d now? 

"[Kokomo's r e p r e s e n t a t i v e ] : No, i t ' s n o t. ... 

"THE COURT: Has i t been r e n t e d s i n c e [Enriquez] 
l e f t ? 

"[Kokomo's r e p r e s e n t a t i v e ] : No. We t r i e d . We t r i e d , 
Judge." 

Based on t h a t e v i d e n c e , we f i n d no m e r i t i n E n r i q u e z ' s 

argument t h a t Kokomo f a i l e d t o m i t i g a t e i t s damages. 

Because we f i n d no m e r i t i n any of E n r i q u e z ' s arguments, 

we a f f i r m the t r i a l c o u r t ' s judgment i n s o f a r as i t found i n 

f a v o r of Kokomo and a g a i n s t E n r i q u e z w i t h r e s p e c t t o the i s s u e 

whether E n r i q u e z was l i a b l e f o r b r e a c h of c o n t r a c t . 

In the c r o s s - a p p e a l , Kokomo argues t h a t the t r i a l c o u r t 

e r r e d i n awarding i t damages i n the amount of $62,000 r a t h e r 

than $89,125 because, Kokomo says, the award of $62,000 i s 

12 
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unsupported by the e v i d e n c e , which e s t a b l i s h e d w i t h o u t d i s p u t e 

t h a t Kokomo was e n t i t l e d t o r e c o v e r u n p a i d r e n t i n the amount 

of $77,500 p l u s $11,625 i n l a t e charges. The l e a s e p r o v i d e d 

f o r r e n t i n the amount of $12,000 per year t o be p a i d i n 

i n s t a l l m e n t s of $2,500 per month. Twelve i n s t a l l m e n t s of 

$2,500 p e r year would r e s u l t i n r e n t of $30,000 p e r year 

r a t h e r than $12,000 per year . The e v i d e n c e e s t a b l i s h e d t h a t 

E n r i q u e z p a i d $2,500 each month from May 2007 through 

September 2007 and t h a t he f a i l e d t o pay any r e n t t h e r e a f t e r . 

The t r i a l c o u r t c o u l d have found from the ev i d e n c e e i t h e r t h a t 

the p a r t i e s i n t e n d e d the annual r e n t t o be $12,000 and t h a t 

the p r o v i s i o n f o r monthly i n s t a l l m e n t s of $2,500 was erroneous 

or t h a t the p a r t i e s i n t e n d e d the monthly i n s t a l l m e n t s t o be 

$2,500 and the p r o v i s i o n f o r annual r e n t of $12,000 was 

erro n e o u s . However, the t r i a l c o u r t ' s award of $62,000 does 

not comport w i t h e i t h e r of those f i n d i n g s . Indeed, we cannot 

f i n d any e v i d e n t i a r y b a s i s i n the r e c o r d f o r an award of 

$62,000. T h e r e f o r e , we must r e v e r s e the judgment of the t r i a l 

c o u r t w i t h r e s p e c t t o the damages award and remand the a c t i o n 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o c l a r i f y i t s judgment 

w i t h r e s p e c t t o the damages award i n l i g h t of t h i s o p i n i o n . 
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Cf. Stonebrook Dev., L.L.C. v. Matthews B r o s . C o n s t r . Co., 985 

So. 2d 960, 967 ( A l a . C i v . App. 2007) ( p l u r a l i t y d e c i s i o n ) 

( r e v e r s i n g the t r i a l c o u r t ' s judgment w i t h r e s p e c t t o a 

b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m because the t r i a l c o u r t ' s 

award of damages on t h a t c o u n t e r c l a i m was unsupported by the 

evi d e n c e and remanding a c t i o n w i t h i n s t r u c t i o n s f o r the t r i a l 

c o u r t t o c l a r i f y i t s award of damages on t h a t c o u n t e r c l a i m ) . 

APPEAL -- AFFIRMED. 

CROSS-APPEAL -- REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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