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THOMAS, Judge. 

In 1991, D a r y l Eugene N o l l ("the f a t h e r " ) and L i n d a N o l l 

("the mother") were d i v o r c e d by a judgment of the M o b i l e 

C i r c u i t C o u r t ("the t r i a l c o u r t " ) . There was one c h i l d ("the 

c h i l d " ) born of the p a r t i e s ' m a r r i a g e , who was t h r e e y e a r s o l d 
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a t the time the p a r t i e s were d i v o r c e d . In J u l y 2006, the 

mother p e t i t i o n e d the t r i a l c o u r t f o r an award of p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t t o r e q u i r e the f a t h e r t o pay f o r a p o r t i o n 

o f the c h i l d ' s c o l l e g e - e d u c a t i o n expenses. The t r i a l c o u r t 

e n t e r e d a judgment on F e b r u a r y 15, 2007, o r d e r i n g the f a t h e r 

t o pay $600 p e r month i n p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

The f a t h e r t i m e l y moved the t r i a l c o u r t t o s e t a s i d e i t s 

Fe b r u a r y 15, 2007, judgment, a r g u i n g t h a t he d i d not have 

s u f f i c i e n t n o t i c e o f the h e a r i n g on the mother's p e t i t i o n . On 

A p r i l 16, 2007, the t r i a l c o u r t s e t a s i d e i t s Fe b r u a r y 15, 

2007, judgment and s c h e d u l e d a new h e a r i n g on the mother's 

p e t i t i o n f o r p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . F o l l o w i n g a 

May 2007 h e a r i n g , the t r i a l c o u r t e n t e r e d a judgment on May 

14, 2007, o r d e r i n g the f a t h e r t o pay $600 p e r month i n 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

In December 2007, the mother moved the t r i a l c o u r t t o 

h o l d the f a t h e r i n contempt f o r f a i l u r e t o pay the c o u r t -

o r d e r e d p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . On March 10, 2008, 

the f a t h e r moved the t r i a l c o u r t , p u r s u a n t t o R u l e 6 0 ( b ) , A l a . 

R. C i v . P., t o s e t a s i d e the May 14, 2007, judgment. The 

f a t h e r argued i n h i s Rule 60(b) motion t h a t h i s a t t o r n e y had 
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f a i l e d t o n o t i f y him of the May 2007 h e a r i n g . On J u l y 10, 

2008, the t r i a l c o u r t g r a n t e d the f a t h e r ' s R u l e 60(b) motion, 

s e t a s i d e i t s May 14, 2007, judgment, o r d e r e d the f a t h e r t o 

pay $600 p e r month i n "pendente l i t e " p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t , and s e t a h e a r i n g date on the mother's motion f o r 

contempt and t o r e v i e w the f a t h e r ' s compliance w i t h i t s award 

of "pendente l i t e " p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d a judgment 

on January 13, 2009, o r d e r i n g the f a t h e r t o pay $300 per month 

i n p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r a p e r i o d o f 48 months, 

b e g i n n i n g i n August 2005. The f a t h e r f i l e d a postjudgment 

m o t i o n ; the mother f i l e d a postjudgment motion and a motion 

f o r contempt. The t r i a l c o u r t d e n i e d the f a t h e r ' s and the 

mother's motions. The f a t h e r s u b s e q u e n t l y a p p e a l e d t o t h i s 

c o u r t . 

N e i t h e r p a r t y has r a i s e d the i s s u e o f t h i s c o u r t ' s 

j u r i s d i c t i o n over t h i s a p p e a l . However, because 

j u r i s d i c t i o n a l m a t t e r s are o f such magnitude, t h i s c o u r t i s 

p e r m i t t e d t o n o t i c e a l a c k of j u r i s d i c t i o n ex mero motu. See  

Reeves v. S t a t e , 882 So. 2d 872, 874 ( A l a . C i v . App. 2003). 
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The t r i a l c o u r t e n t e r e d a judgment on May 14, 2007, 

o r d e r i n g the f a t h e r t o pay $600 per month i n p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . On March 10, 2008, n e a r l y 10 months 

a f t e r the t r i a l c o u r t e n t e r e d i t s judgment, the f a t h e r moved 

the t r i a l c o u r t , p u r s u a n t t o Rule 60(b), t o s e t a s i d e i t s May 

14, 2007, judgment. In h i s Rule 60(b) motion, the f a t h e r 

a l l e g e d t h a t h i s c o u n s e l had not g i v e n him n o t i c e o f the May 

2007 h e a r i n g . 1 A l t h o u g h the f a t h e r does not s t a t e which 

s u b s e c t i o n of Rule 60(b) he r e l i e d on, the a l l e g a t i o n s i n h i s 

motion c o u l d f a l l under o n l y Rule 6 0 ( b ) ( 1 ) , which a l l o w s 

r e l i e f from a judgment f o r " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e , 

or e x c u s a b l e n e g l e c t . " See Dobbins v. Anderson, 496 So. 2d 63, 

64 ( A l a . C i v . App. 1 9 8 6 ) ( h o l d i n g t h a t Rule 60(b)(1) a p p l i e d t o 

a motion a l l e g i n g t h a t the defendant d i d not have n o t i c e of 

the t r i a l d a t e ) ; see a l s o Ex p a r t e H a r t f o r d I n s . Co., 394 So. 

2d 933, 935 ( A l a . 1 9 8 1 ) ( h o l d i n g t h a t Rule 60(b)(1) a p p l i e d t o 

a motion a l l e g i n g t h a t an a t t o r n e y i n a d v e r t e n t l y f a i l e d t o 

d i s c o v e r t h a t a case had been d i s m i s s e d ) , and Godard v. AT&T  

C r e d i t Corp., 690 So. 2d 383, 385-86 ( A l a . C i v . App. 

1The f a t h e r ' s c o u n s e l a t t e n d e d the h e a r i n g and r e p r e s e n t e d 
the f a t h e r ' s i n t e r e s t s . 
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1 9 9 6 ) ( h o l d i n g t h a t Rule 60(b)(1) a p p l i e d t o a motion a l l e g i n g 

t h a t the defendant f a i l e d t o respond t o a c o m p l a i n t because of 

c o n f u s i o n i n the d e f e n d a n t ' s l e g a l department). A Rule 

60(b)(1) motion must be brought w i t h i n f o u r months of the 

e n t r y of the judgment from which r e l i e f i s sought. See Rule 

60(b)("The motion s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and 

f o r r e a s o n [ ] (1) ... not more than f o u r (4) months a f t e r the 

judgment, o r d e r , or p r o c e e d i n g was e n t e r e d or t a k e n . " ) . The 

f a t h e r brought h i s Rule 60(b) motion n e a r l y 10 months a f t e r 

the e n t r y o f the May 14, 2007, judgment, w e l l o u t s i d e the 4 

months a l l o w e d by Rule 60(b). Thus, the f a t h e r ' s motion was 

u n t i m e l y i f i t i s c o n s t r u e d as a Rule 60(b)(1) motion. 

The f a t h e r ' s Rule 60(b) motion c o u l d be c o n s i d e r e d t i m e l y 

i f the motion c o u l d be c o n s t r u e d as a Rule 60(b)(6) m o t i o n . 2 

There i s no s t r i c t time l i m i t a t i o n f o r f i l i n g a motion 

p u r s u a n t t o Rule 6 0 ( b ) ( 6 ) ; i t o n l y has t o be brought w i t h i n a 

" r e a s o n a b l e t i m e . " Rule 60(b)(6) " i s d e s i g n e d t o o p e r a t e 

e x c l u s i v e o f the s p e c i f i c grounds l i s t e d i n Rule 60(b)(1) 

t h r o u g h ( 5 ) , and a p a r t y may not escape the time l i m i t s o f 

2 R u l e 60(b)(6) p r o v i d e s f o r r e l i e f from a judgment f o r 
"any o t h e r reason j u s t i f y i n g r e l i e f from the o p e r a t i o n of the 
judgment." 
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Rule 60(b)(1) merely by c h a r a c t e r i z i n g h i s motion as a Rule 

60(b)(6) motion." Ex p a r t e H a r t f o r d I n s . Co., 394 So. 2d a t 

936. Because the f a i l u r e o f the f a t h e r ' s a t t o r n e y t o n o t i f y 

the f a t h e r of the h e a r i n g i s i n c l u d e d i n the grounds i n Rule 

6 0 ( b ) ( 1 ) , the f a t h e r ' s motion would g e n e r a l l y be e x c l u d e d 

from c o n s i d e r a t i o n under Rule 6 0 ( b ) ( 6 ) . 

Alabama c o u r t s have r e c o g n i z e d an e x c e p t i o n t o t h i s r u l e 

when " i n the i n t e r e s t o f j u s t i c e , a g g r a v a t i n g c i r c u m s t a n c e s 

may be c o n s i d e r e d s u f f i c i e n t t o a l l o w the t r i a l c o u r t t o t r e a t 

what would o t h e r w i s e be a Rule 60(b)(1) motion as w i t h i n Rule 

6 0 ( b ) ( 6 ) . " R.E. G r i l l s , I n c . v. Davison, 641 So. 2d 225, 229 

( A l a . 1994). Alabama c o u r t s have found t h a t s u f f i c i e n t 

a g g r a v a t i n g c i r c u m s t a n c e s e x i s t e d when an a t t o r n e y had 

i n t e n t i o n a l l y m i s l e d h i s c l i e n t or when the a t t o r n e y had 

s u f f e r e d from p s y c h o l o g i c a l d i s o r d e r s or o t h e r p e r s o n a l 

problems. Godard, 690 So. 2d a t 386 ( c i t i n g Lee v. T o l l e s o n , 

502 So. 2d 354 ( A l a . 1987), and Ex p a r t e Oden, 617 So. 2d 1020 

( A l a . 1992)). However, the f a t h e r ' s motion d i d not c o n t a i n 

any a l l e g a t i o n s o f a g g r a v a t i n g c i r c u m s t a n c e s n e c e s s a r y f o r the 

t r i a l c o u r t t o t r e a t h i s motion as a Rule 60(b)(6) motion. 

A c c o r d i n g l y , the f a t h e r ' s Rule 60(b) motion cannot be 
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c o n s i d e r e d a Rule 60(b)(6) motion. See Davison, 641 So. 2d a t 

230. T h e r e f o r e , the f a t h e r ' s motion c o u l d have been made o n l y 

p u r s u a n t t o Rule 6 0 ( b ) ( 1 ) , and, as such, i t was u n t i m e l y . 

A t r i a l c o u r t l a c k s j u r i s d i c t i o n t o c o n s i d e r an u n t i m e l y 

Rule 60(b) motion. See H a r r i s v. Cook, 944 So. 2d 977, 981 

( A l a . C i v . App. 2 0 0 6 ) ( h o l d i n g t h a t the t r i a l c o u r t l a c k e d 

j u r i s d i c t i o n t o e n t e r t a i n a Rule 60(b)(2) motion t h a t had been 

brought 15 months a f t e r the e n t r y of the judgment); see a l s o  

S c h n e i d e r N a t ' l C a r r i e r s , I n c . v. Tinney, 776 So. 2d 753, 756 

( A l a . 2 0 0 0 ) ( h o l d i n g t h a t the t r i a l c o u r t was j u r i s d i c t i o n a l l y 

b a r r e d from g r a n t i n g an u n t i m e l y Rule 60(b) m o t i o n ) , and 

McDonald v. Cannon, 594 So. 2d 128, 129 ( A l a . C i v . App. 

1 9 9 1 ) ( h o l d i n g t h a t the t r i a l c o u r t l a c k e d j u r i s d i c t i o n over a 

Rule 60(b)(1) motion t h a t had been f i l e d more than f o u r months 

a f t e r the e n t r y of the judgment). A c c o r d i n g l y , the t r i a l 

c o u r t l a c k e d j u r i s d i c t i o n t o g r a n t the f a t h e r ' s March 10, 

2008, Rule 60(b) motion and t o s e t a s i d e i t s May 14, 2007, 

judgment. A judgment e n t e r e d w i t h o u t j u r i s d i c t i o n i s v o i d . 

R i l e y v. Pate, 3 So. 3d 835, 838 ( A l a . 2008). T h e r e f o r e , the 

t r i a l c o u r t ' s J u l y 10, 2008, o r d e r p u r p o r t i n g t o s e t a s i d e i t s 

May 14, 2007, judgment i s v o i d . Because the t r i a l c o u r t ' s 
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J u l y 10, 2008, o r d e r i s v o i d , i t s subsequent J a n u a r y 13, 2009, 

judgment, t o the e x t e n t t h a t t h a t judgment i s based on i t s 

J u l y 10, 2008, o r d e r , i s a l s o v o i d . E n g l e b e r t v. E n g l e b e r t , 

791 So. 2d 975, 977 ( A l a . C i v . App. 2001). 

Because the t r i a l c o u r t p u r p o r t e d l y s e t a s i d e the May 14, 

2007, judgment, i t d i d not determine i n i t s January 13, 2009, 

judgment whether the f a t h e r had c o m p l i e d w i t h the May 14, 

2007, judgment, or whether the f a t h e r s h o u l d be h e l d i n 

contempt, as r e q u e s t e d by the mother. Because we h o l d t h a t 

the t r i a l c o u r t ' s o r d e r p u r p o r t i n g t o g r a n t the f a t h e r ' s Rule 

60(b) motion i s v o i d , and, t h e r e f o r e , because the May 14, 

2007, judgment remains v a l i d , the mother's motion f o r contempt 

r e q u i r e s a d j u d i c a t i o n . The t r i a l c o u r t ' s January 13, 2009, 

judgment does not d i s p o s e o f a l l the i s s u e s i n c o n t r o v e r s y 

between the p a r t i e s , and, as such, i t i s not a f i n a l judgment. 
"An appe a l o r d i n a r i l y l i e s o n l y from the e n t r y 

of a f i n a l judgment. A l a . Code 1975, § 12-22-2; Bean 
v. C r a i g , 557 So. 2d 1249, 1253 ( A l a . 1990). A 
judgment i s g e n e r a l l y not f i n a l u n l e s s a l l c l a i m s , 
or the r i g h t s or l i a b i l i t i e s o f a l l p a r t i e s , have 
been d e c i d e d . Ex p a r t e H a r r i s , 506 So. 2d 1003, 1004 
( A l a . C i v . App. 1987) ." 

Henning v. Henning, 999 So. 2d 523, 525 ( A l a . C i v . App. 2008) . 

A c c o r d i n g l y , we must d i s m i s s the a p p e a l . 
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Because the t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r t a i n 

the f a t h e r ' s Rule 60(b) motion and because the f a t h e r has 

app e a l e d from a n o n f i n a l judgment, we d i s m i s s the appea l w i t h 

i n s t r u c t i o n s f o r the t r i a l c o u r t t o v a c a t e i t s J u l y 10, 2008, 

o r d e r p u r p o r t i n g t o g r a n t the f a t h e r ' s March 10, 2008, Rule 

60(b) motion, t o v a c a t e i t s January 13, 2009, judgment, and t o 

h o l d a h e a r i n g on the mother's motion f o r contempt. 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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