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On September 5, 2002, James f i l e d a f i v e - c o u n t c o m p l a i n t 

a g a i n s t the C i t y of R u s s e l l v i l l e ("the C i t y " ) a r i s i n g out of 

the C i t y ' s a l l e g e d r e f u s a l t o a l l o w him t o l o c a t e manufactured 

homes i n c e r t a i n r e s i d e n t i a l d i s t r i c t s w i t h i n the m u n i c i p a l i t y 

based on the C i t y ' s i n t e r p r e t a t i o n of i t s t h e n - e x i s t i n g z o n i n g 

o r d i n a n c e . On August 10, 2003, w h i l e the a c t i o n was pending, 

the C i t y adopted a new z o n i n g o r d i n a n c e s p e c i f i c a l l y 

a d d r e s s i n g manufactured homes. On J u l y 22, 2004, James and 

the C i t y e n t e r e d i n t o a " m e d i a t i o n agreement" r e g a r d i n g the 

pending a c t i o n i n which the C i t y agreed t o , among o t h e r 

t h i n g s , pave the s t r e e t s i n the Deer Run s u b d i v i s i o n " i n 

accordance w i t h normal c i t y s t a n d a r d s and s p e c i f i c a t i o n s no 

l a t e r than September 20, 2007." On December 31, 2004, James 

e x e c u t e d a " G e n e r a l Release and S e t t l e m e n t Agreement" ("the 

s e t t l e m e n t agreement") i n which he r e l e a s e d a l l c l a i m s a g a i n s t 

the C i t y i n exchange f o r , among o t h e r t h i n g s , the performance 

of the promises the C i t y had made i n the m e d i a t i o n agreement. 

I n August 2007, the C i t y began p a v i n g the s t r e e t s i n the 

Deer Run s u b d i v i s i o n . James demanded t h a t the s t r e e t s be 

paved a t a w i d t h of 20 f e e t . The C i t y m a i n t a i n e d t h a t the 

m e d i a t i o n agreement r e q u i r e d o n l y t h a t i t pave the s t r e e t s a t 
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a w i d t h of 18 f e e t . James n o t i f i e d the C i t y t h a t he i n t e n d e d 

t o pursue l e g a l a c t i o n i f the C i t y d i d not pave the s t r e e t s as 

he demanded. A t t h a t p o i n t , the mayor of the C i t y i n s t r u c t e d 

t h a t a l l p a v i n g work cease u n t i l t h e d i s p u t e c o u l d be 

r e s o l v e d . James f i l e d a b r e a c h - o f - c o n t r a c t a c t i o n a g a i n s t the 

C i t y on December 10, 2007, which he amended on F e b r u a r y 4, 

2008, t o a l l e g e t h a t the C i t y had d e f r a u d e d him i n t o e n t e r i n g 

the m e d i a t i o n agreement and the s e t t l e m e n t agreement by 

s t a t i n g t h a t i t would pave the s t r e e t s i n the Deer Run 

s u b d i v i s i o n a t a w i d t h of 20 f e e t . 

On May 23, 2008, the C i t y f i l e d a motion f o r a summary 

judgment. On June 26, 2008, James f i l e d a b r i e f opposing t h a t 

motion and r e q u e s t i n g the r i g h t t o conduct d i s c o v e r y t o enable 

him t o respond t o the C i t y ' s e v i d e n t i a r y s u b m i s s i o n s . On 

September 4, 2008, the t r i a l c o u r t e n t e r e d a summary judgment 

f o r the C i t y w i t h o u t a l l o w i n g James t o conduct d i s c o v e r y . On 

September 30, 2008, James f i l e d a motion t o a l t e r , amend, or 

v a c a t e the summary judgment. On December 23, 2008, the 

p a r t i e s consented on the r e c o r d t o ex t e n d the time f o r the 

t r i a l c o u r t t o r u l e on t h a t motion t o F e b r u a r y 6, 2009. See 

Rule 59.1, A l a . R. C i v . P. ("No postjudgment motion f i l e d 
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p u r s u a n t t o Rules 50, 52, 55, or 59 s h a l l remain pending i n 

the t r i a l c o u r t f o r more than n i n e t y ( 9 0 ) days, u n l e s s w i t h 

the e x p r e s s consent of a l l the p a r t i e s , which consent s h a l l 

appear of r e c o r d " ) . Because the t r i a l c o u r t d i d not r u l e 

on the motion on or b e f o r e F e b r u a r y 6, 2009, the postjudgment 

motion was deemed d e n i e d by o p e r a t i o n of law. I d . ("A f a i l u r e 

by the t r i a l c o u r t t o render an o r d e r d i s p o s i n g of any pending 

postjudgment motion w i t h i n the time p e r m i t t e d hereunder, or 

any e x t e n s i o n t h e r e o f , s h a l l c o n s t i t u t e a d e n i a l of such 

motion as of the date of the e x p i r a t i o n of the p e r i o d . " ) . 

James t i m e l y appealed. 

On a p p e a l , James argues t h a t the t r i a l c o u r t e r r e d i n 

denying him the r i g h t t o conduct d i s c o v e r y t o o b t a i n e v i d e n c e 

t o oppose the C i t y ' s summary-judgment motion and i n f i n d i n g 

t h a t the C i t y was e n t i t l e d t o a summary judgment. We e l e c t t o 

address the i s s u e s i n r e v e r s e o r d e r . 

Our s t a n d a r d of r e v i e w i n cases i n which a summary 

judgment has been e n t e r e d i s w e l l s e t t l e d : 

" ' " ' T h i s C o u r t ' s r e v i e w of a summary 
judgment i s de novo. W i l l i a m s v. S t a t e Farm  
Mut. Auto. I n s . Co., 886 So. 2d 72, 74 
( A l a . 2003). We a p p l y the same s t a n d a r d of 
r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the 
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movant has made a prima f a c i e showing t h a t 
no genuine i s s u e of m a t e r i a l f a c t e x i s t s 
and t h a t the movant i s e n t i t l e d t o a 
judgment as a m a t t e r of law. R u l e 5 6 ( c ) , 
A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d  
of Alabama v. H o d u r s k i , 899 So. 2d 949, 
952-53 ( A l a . 2004) . In making such a 
d e t e r m i n a t i o n , we must r e v i e w the e v i d e n c e 
i n the l i g h t most f a v o r a b l e t o the 
nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 
758 ( A l a . 1986). Once the movant makes a 
prima f a c i e showing t h a t t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t , the burden 
then s h i f t s t o the nonmovant t o produce 
" s u b s t a n t i a l e v i d e n c e " as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 538 
So. 2d 794, 797-98 ( A l a . 1989); A l a . Code 
1975, § 12-21-12. " [ S ] u b s t a n t i a l e v i d e n c e 
i s e v i d e n c e of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved." 
West v. Founders L i f e A s s u r . Co. of F l a . , 
547 So. 2d 870, 871 ( A l a . 1989).'"' 

"Gooden v. C i t y of T a l l a d e g a , 966 So. 2d 232, 235 
( A l a . 2007) ( q u o t i n g P r i n c e v. P o o l e , 935 So. 2d 
431, 442 ( A l a . 2006), q u o t i n g i n t u r n Dow v. Alabama  
Democratic P a r t y , 897 So. 2d 1035, 1038-39 ( A l a . 
2 0 0 4 ) ) . " 

Ex p a r t e Duncan, 1 So. 3d 15, 19 ( A l a . 2008). 

In h i s f r a u d c l a i m , James m a i n t a i n e d t h a t the C i t y had 

i n d u c e d him i n t o e x e c u t i n g the m e d i a t i o n agreement and the 

s e t t l e m e n t agreement by s t a t i n g t h a t i t would pave the s t r e e t s 

i n the Deer Run s u b d i v i s i o n a t a w i d t h of 20 f e e t . We note 
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t h a t such a l l e g a t i o n s amount t o a c l a i m of p r o m i s s o r y f r a u d . 

"'"The elements of f r a u d are (1) a 
f a l s e r e p r e s e n t a t i o n (2) of a m a t e r i a l 
e x i s t i n g f a c t (3) r e a s o n a b l y r e l i e d upon by 
the p l a i n t i f f (4) who s u f f e r e d damage as a 
p r o x i m a t e c o n s e q u e n c e o f t h e 
m i s r e p r e s e n t a t i o n . To p r e v a i l on a 
p r o m i s s o r y f r a u d c l a i m ... , two a d d i t i o n a l 
elements must be s a t i s f i e d : (5) p r o o f t h a t 
a t the time of the m i s r e p r e s e n t a t i o n , the 
defendant had the i n t e n t i o n not t o p e r f o r m 
the a c t promised, and (6) p r o o f t h a t the 
defendant had an i n t e n t t o d e c e i v e . " ' 

"[Ex p a r t e ] M i c h e l i n N o r t h America, 795 So. 2d 
[674,] 678-79 [ ( A l a . 2001)] ( q u o t i n g Padgett [v.  
Hughes,] 535 So. 2d [140,] 142 [ ( A l a . 1 9 8 8 ) ] ) . " 

S o u t h l a n d Bank v. A & A D r y w a l l Supply Co., [Ms. 1060204, Dec. 

12, 2008] So. 3d , ( A l a . 2008). 

In h i s b r e a c h - o f - c o n t r a c t c l a i m , James a l l e g e d t h a t the 

C i t y had breached i t s promise c o n t a i n e d i n the m e d i a t i o n 

agreement t o pave the s t r e e t s i n the Deer Run s u b d i v i s i o n a t 

a w i d t h of 20 f e e t by September 20, 2007. 

"To p r e v a i l on a b r e a c h - o f - c o n t r a c t c l a i m , a 
p l a i n t i f f i s r e q u i r e d t o prove '(1) the e x i s t e n c e of 
a v a l i d c o n t r a c t b i n d i n g the p a r t i e s i n the a c t i o n , 
(2) [the p l a i n t i f f ' s ] own performance under t h a t 
c o n t r a c t , (3) the d efendant's nonperformance, and 
(4) damages.' Southern Med. H e a l t h Sys., I n c . v.  
Vaughn, 669 So. 2d 98, 99 ( A l a . 1995)." 

B a l d w i n v. P a n e t t a , 4 So. 3d 555, 561 ( A l a . C i v . App. 2008). 
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In t h i s case, one common element of b o t h c l a i m s r a i s e d by 

James r e q u i r e s p r o o f t h a t the C i t y p r o mised t o pave the 

s t r e e t s of the Deer Run s u b d i v i s i o n a t a w i d t h of 20 f e e t . In 

h i s b r i e f t o t h i s c o u r t , James m a i n t a i n s i n h i s statement of 

f a c t s t h a t he " s u b m i t t e d e v i d e n c e t h a t the C i t y r e p r e s e n t e d , 

agreed, and i s o b l i g a t e d t o pave the s u b d i v i s i o n s t r e e t s 

twenty (20) f e e t . " R e v i e w i n g the pages of the r e c o r d t o which 

James r e f e r s i n h i s b r i e f , we f i n d the m e d i a t i o n agreement and 

the a f f i d a v i t James f i l e d i n o p p o s i t i o n t o the motion f o r a 

summary judgment. James a t t e s t e d i n h i s a f f i d a v i t t h a t "the 

C i t y of R u s s e l l v i l l e has r e f u s e d t o pave the s t r e e t s t o 20 

f e e t as r e p r e s e n t e d and r e q u i r e d by the mediation agreement 

attached hereto " ( B o l d t y p e f a c e i n o r i g i n a l . ) The 

m e d i a t i o n agreement does not c o n t a i n any e x p r e s s 

r e p r e s e n t a t i o n t h a t the C i t y would pave the s t r e e t s i n the 

s u b d i v i s i o n a t a w i d t h of 20 f e e t ; i t p r o v i d e s o n l y t h a t the 

C i t y would pave the s t r e e t s " i n accordance w i t h normal c i t y 

s t a n d a r d s and s p e c i f i c a t i o n s no l a t e r than September 20, 

2007." 

In i t s motion f o r a summary judgment, the C i t y a s s e r t e d 

t h a t the "normal c i t y s t a n d a r d s and s p e c i f i c a t i o n s " do not 
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r e q u i r e 2 0 - f o o t - w i d e paved s t r e e t s i n the s u b d i v i s i o n . The 

C i t y p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the o n l y z o n i n g 

o r d i n a n c e r e g u l a t i n g the w i d t h of roads p e r t a i n s t o 

"Manufactured Home D i s t r i c t s " c r e a t e d by the 2003 z o n i n g 

o r d i n a n c e , which r e q u i r e d 2 0 - f o o t - w i d e roadways. The C i t y 

p r e s e n t e d f u r t h e r e v i d e n c e i n d i c a t i n g t h a t the Deer Run 

s u b d i v i s i o n does not l i e w i t h i n the "Manufactured Home 

D i s t r i c t s " c r e a t e d by the 2003 z o n i n g o r d i n a n c e . Thus, the 

C i t y then t u r n e d t o i t s " S u b d i v i s i o n R e g u l a t i o n s , " which s t a t e 

t h a t "the minimum roadway w i d t h s s h a l l be a c c o r d i n g t o the 

S t a t e Highway Department S p e c i f i c a t i o n s . " Those 

s p e c i f i c a t i o n s , i n t u r n , r e q u i r e t h a t roadways w i t h a speed 

l i m i t of between 10 and 40 m i l e s per hour must be a t l e a s t 18-

f e e t wide. The C i t y showed t h a t the a p p l i c a b l e speed l i m i t 

f o r the s t r e e t s i n the Deer Run s u b d i v i s i o n i s 25 m i l e s per 

hour. Taken t o g e t h e r , the evi d e n c e p r e s e n t e d by the C i t y 

p roves t h a t the C i t y ' s s t a n d a r d s r e q u i r e o n l y t h a t the s t r e e t s 

i n the s u b d i v i s i o n be paved a t a w i d t h of a t l e a s t 18 f e e t . 

In response, James argued t h a t the m e d i a t i o n agreement 

c a l l s f o r 20-foot-wide paved s t r e e t s i n the Deer Run 

s u b d i v i s i o n because t h a t s u b d i v i s i o n l i e s w i t h i n a 
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"Manufactured Home D i s t r i c t " and has s i n c e September 19, 2000. 

On t h a t d a t e , an u n s i g n e d and u n n o t a r i z e d document e n t i t l e d 

" R e s t r i c t i o n s of Deer Run S u b d i v i s i o n " was r e c o r d e d i n the 

Probate Court of F r a n k l i n County. That document s e t out 

r e s t r i c t i o n s l i m i t i n g the use of the s u b d i v i s i o n t o s i n g l e -

f a m i l y d w e l l i n g s c o n s t r u c t e d i n accordance w i t h s t a n d a r d s 

e s t a b l i s h e d " e i t h e r by the S t a t e Minimum Sta n d a r d Codes ... or 

the N a t i o n a l M a n u f a c t u r e d Housing C o n s t r u c t i o n and S a f e t y 

Standards A c t s f o r manufactured homes." The document then s e t 

out c e r t a i n r e q u i r e m e n t s f o r i n s t a l l i n g manufactured homes i n 

the s u b d i v i s i o n . James m a i n t a i n e d t h a t the r e c o r d i n g of the 

r e s t r i c t i v e covenants on the use of the s u b d i v i s i o n 

t r a n s f o r m e d the s u b d i v i s i o n i n t o a "Manufactured Home 

D i s t r i c t . " 

That argument i s w i t h o u t m e r i t . The 2003 z o n i n g 

o r d i n a n c e i s the o n l y C i t y s t a n d a r d r e q u i r i n g 2 0 -foot-wide 

roadways. That requirement a p p l i e s o n l y t o "Manufactured Home 

D i s t r i c t s " c r e a t e d by the C i t y p u r s u a n t t o the 2003 z o n i n g 

o r d i n a n c e . The r e s t r i c t i v e covenants r e c o r d e d i n 2000 e x i s t e d 

b e f o r e the 2003 z o n i n g o r d i n a n c e was enac t e d , and the 

covenants were not c r e a t e d by the C i t y . R a t h e r , they appear 
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t o be r e s t r i c t i v e covenants c r e a t e d by the owners of the 

s u b d i v i s i o n . 

"Zoning o r d i n a n c e s r e g u l a t e the use of l a n d 
t h rough the e x e r c i s e of the p o l i c e power i n 
accordance w i t h a comprehensive p l a n f o r the e n t i r e 
community. As an e x e r c i s e of the s t a t e p o l i c e power 
t o promote the g e n e r a l w e l f a r e , z o n i n g i s e n t i r e l y 
d i v o r c e d i n concept, c r e a t i o n , enforcement, and 
a d m i n i s t r a t i o n from r e s t r i c t i o n s a r i s i n g out of 
agreements between p r i v a t e p a r t i e s who, i n the 
e x e r c i s e of t h e i r c o n s t i t u t i o n a l r i g h t of freedom of 
c o n t r a c t , can impose whatever l a w f u l r e s t r i c t i o n s 
upon the use of t h e i r l a n d s t h a t they deem 
advantageous or d e s i r a b l e . Zoning r e s t r i c t i o n s and 
r e s t r i c t i o n s imposed by p r i v a t e covenants are 
independent c o n t r o l s upon the use of the l a n d , the 
one imposed by the m u n i c i p a l i t y f o r the p u b l i c 
w e l f a r e , the o t h e r p r i v a t e l y imposed f o r p r i v a t e 
b e n e f i t . 

"Both types of l a n d r e s t r i c t i o n s are h e l d by 
c o u r t s t o l e g a l l y o p e r a t e i n d e p e n d e n t l y of one 
an o t h e r . " 

5 Edward R. Z i e g l a r , R athkopf's The Law of Zoning and P l a n n i n g 

§ 82:2 (2005). The p a r t i e s who r e c o r d e d the r e s t r i c t i v e 

covenants may have i n t e n d e d t h a t manufactured homes would be 

a l l o w e d i n the Deer Run s u b d i v i s i o n s u b j e c t t o the c o n d i t i o n s 

c o n t a i n e d i n the covenants, but the y d i d not t h e r e b y c r e a t e a 

"Manufactured Home D i s t r i c t " w i t h i n the meaning of the C i t y ' s 

z o n i n g o r d i n a n c e . 
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James a l s o argued t h a t because the C i t y m a i n t a i n s two 

d i f f e r e n t s t a n d a r d s f o r d e t e r m i n i n g the w i d t h of roadways, the 

phrase "normal c i t y s t a n d a r d s and s p e c i f i c a t i o n s " c o n s t i t u t e s 

a l a t e n t a m b i g u i t y t h a t o n l y a j u r y can r e s o l v e . However, 

whether a phrase i n a c o n t r a c t i s ambiguous i s a q u e s t i o n of 

law f o r the c o u r t . P & S Bus., I n c . v. South Cent. B e l l T e l .  

Co., 466 So. 2d 928, 931 ( A l a . 1985) ( c i t i n g Haddox v. F i r s t  

Alabama Bank of Montgomery, 449 So. 2d 1226, 1228 ( A l a . 1984), 

and Food Serv. D i s t r i b s . , I n c . v. B a r b e r , 429 So. 2d 1025, 

1028 ( A l a . 1983)). The two d i f f e r e n t s t a n d a r d s t o which James 

r e f e r s are (1) the s t a n d a r d a p p l i c a b l e t o "Manufactured Home 

D i s t r i c t s " r e q u i r i n g 2 0 - f o o t roadways and (2) the s t a n d a r d 

a p p l i c a b l e t o a l l o t h e r d i s t r i c t s i n which roadway w i d t h 

depends on the o p e r a t i v e speed l i m i t . However, because o n l y 

one s t a n d a r d a p p l i e s t o the Deer Run s u b d i v i s i o n , the mere 

e x i s t e n c e of another, u n r e l a t e d s t a n d a r d does not i n j e c t 

u n c e r t a i n t y as t o the meaning of the m e d i a t i o n agreement, 

which r e q u i r e d the C i t y t o pave the s t r e e t s i n the s u b d i v i s i o n 

" i n accordance w i t h normal c i t y s t a n d a r d s and s p e c i f i c a t i o n s . " 

That phrase can mean o n l y t h a t the C i t y would pave the s t r e e t s 
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i n the s u b d i v i s i o n i n compliance w i t h the s t a n d a r d o r d i n a r i l y 

a p p l i c a b l e t o such s t r e e t s . 

James next contended t h a t the " F r a n k l i n County Highway 

Department S u b d i v i s i o n R e g u l a t i o n s " a c t u a l l y r e q u i r e the roads 

i n the Deer Run s u b d i v i s i o n t o be paved a t a w i d t h of 20 f e e t . 

In h i s b r i e f i n o p p o s i t i o n t o the C i t y ' s motion f o r a summary 

judgment, James p u r p o r t e d t o quote a p o r t i o n of those 

r e g u l a t i o n s i n s u p p o r t of h i s c o n t e n t i o n and i n d i c a t e d t h a t he 

had a t t a c h e d the quoted m a t e r i a l t o h i s a f f i d a v i t as " E x h i b i t 

E." However, the r e c o r d b e f o r e t h i s c o u r t c o n t a i n s no such 

e x h i b i t . The pages c i t e d by James i n h i s a p p e l l a t e b r i e f do 

not c o n t a i n the quoted m a t e r i a l . I t i s not the duty of t h i s 

c o u r t t o s e a r c h an a p p e l l a t e r e c o r d f o r e v i d e n c e t o s u p p o r t an 

a p p e l l a n t ' s c o n t e n t i o n of e r r o r . J e n k i n s v. Landmark  

C h e v r o l e t , I n c . , 575 So. 2d 1157, 1161 ( A l a . C i v . App. 1991). 

N e v e r t h e l e s s , the c o u r t s e a r c h e d the e n t i r e r e c o r d f o r the 

r e g u l a t i o n upon which James r e l i e s but c o u l d not l o c a t e i t . 

Because we d i d not f i n d i t , we must assume t h a t , i f i t e x i s t s , 

the t r i a l c o u r t p r o p e r l y c o n s i d e r e d i t t o be i n a p p l i c a b l e t o 

the Deer Run s u b d i v i s i o n . See Kaufman v. Kaufman, [Ms. 

2060245, Nov. 2, 2007] So. 3d , ( A l a . C i v . App. 
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2007) ("Further, when a l l the evi d e n c e b e f o r e the t r i a l c o u r t 

i s not s u b m i t t e d t o t h i s c o u r t as p a r t of the r e c o r d on 

ap p e a l , t h i s c o u r t must presume t h a t the evi d e n c e not b e f o r e 

i t was s u f f i c i e n t t o support the t r i a l c o u r t ' s judgment." 

( c i t i n g B e r r y h i l l v. Mutual of Omaha I n s . Co., 479 So. 2d 

1250, 1251 ( A l a . 1985), and Wil k e n s v. Kaufman, 615 So. 2d 

613, 615 ( A l a . C i v . App. 1 9 9 2 ) ) ) . 

F i n a l l y , James m a i n t a i n e d t h a t the p a r t i e s had agreed i n 

the m e d i a t i o n agreement t h a t the C i t y would amend i t s z o n i n g 

laws t o i n c l u d e the f o l l o w i n g p r o v i s i o n : 

" S p e c i f i c a l l y , t h i s Ordinance s h a l l not a f f e c t 
the r i g h t s of owners of l o t s i n Deer Run S u b d i v i s i o n 
t o combine or p l a c e any house, Manuf a c t u r e d Home or 
Modular Home i n t h a t s u b d i v i s i o n under the a p p r o v a l 
g r a n t e d by the P l a n n i n g Commission of the C i t y p r i o r 
t o t h e i r a d o p t i o n of t h i s Ordinance p r o v i d e d t h a t 
s a i d homes have a r o o f p i t c h of a t l e a s t 9:12 
nomin a l , are a e s t h e t i c a l l y c o m p a t i b l e w i t h o t h e r 
homes i n Deer Run S u b d i v i s i o n and o t h e r w i s e meet the 
d e f i n i t i o n of a C l a s s A Manufac t u r e d Home or Modular 
Home." 

James contends t h a t , when c o n s t r u i n g the m e d i a t i o n agreement 

as a whole, see Adcock v. Adams Homes, LLC, 906 So. 2d 924, 

932 ( A l a . 2005) ( h o l d i n g t h a t a l l p o r t i o n s of c o n t r a c t 

r e f e r r i n g t o same s u b j e c t m a t t e r s h o u l d be c o n s t r u e d t o g e t h e r 

as a whole) , the t r i a l c o u r t s h o u l d have c o n c l u d e d t h a t the 
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p a r t i e s r e c o g n i z e d the Deer Run s u b d i v i s i o n t o be a 

"Manufactured Home D i s t r i c t " and t h a t the 2 0 - f o o t - r o a d - w i d t h 

requirement s h o u l d t h e r e f o r e a p p l y . The above-quoted 

amendment merely endorses the C i t y p l a n n i n g commission's 

a u t h o r i t y t o approve the l o c a t i o n i n the s u b d i v i s i o n of 

i n d i v i d u a l manufactured and modular homes deemed c o m p a t i b l e 

w i t h r e g u l a r homes b e f o r e the passage of the 2003 o r d i n a n c e . 

That a u t h o r i t y e s s e n t i a l l y amounts t o the power t o g r a n t a 

v a r i a n c e . See Swann v. Board of Adjustment of J e f f e r s o n  

County, 459 So. 2d 896 ( A l a . C i v . App. 1984). James does not 

e x p l a i n how r e c o g n i t i o n of t h a t a u t h o r i t y e v i d e n c e s the i n t e n t 

of the p a r t i e s t o t r e a t the e n t i r e Deer Run s u b d i v i s i o n as a 

"Manufactured Home D i s t r i c t " f o r r o a d - p a v i n g purposes. T h i s 

c o u r t cannot agree t h a t the m e d i a t i o n agreement e v i d e n c e s any 

such i n t e n t on b e h a l f of bot h p a r t i e s . 

V i e w i n g the e n t i r e t y of the ev i d e n c e i n a l i g h t most 

f a v o r a b l e t o James, i t appears t h a t he was under the mi s t a k e n 

i m p r e s s i o n t h a t the 2000 r e s t r i c t i v e covenants and the 

amendment t o the 2003 z o n i n g o r d i n a n c e had t r a n s f o r m e d the 

Deer Run s u b d i v i s i o n i n t o a "Manufactured Home D i s t r i c t . " As 

James s t a t e d i n h i s a f f i d a v i t , based on h i s s u b j e c t i v e b e l i e f , 
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he saw "no need ... t o b a r g a i n f o r twenty (20) f o o t s t r e e t s . " 

As a r e s u l t , he d i d not e x t r a c t any ex p r e s s statement or 

agreement from the C i t y t h a t i t would, i n f a c t , pave the 

s t r e e t s i n the Deer Run s u b d i v i s i o n a t a w i d t h of 20 f e e t . As 

i t t u r n s out, the e v i d e n c e proves w i t h o u t d i s p u t e t h a t the 

agreement t o pave the s t r e e t s i n the s u b d i v i s i o n " i n 

accordance w i t h normal c i t y s t a n d a r d s and s p e c i f i c a t i o n s " a l s o 

d i d not i m p l y a 2 0 - f o o t - w i d t h r e q u i r e m e n t . Hence, James has 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the 

C i t y ever s t a t e d or agreed t o pave the s t r e e t s i n the 

s u b d i v i s i o n as he c l a i m s . 

As f o r h i s d i s c o v e r y i s s u e , James p o i n t s out t h a t , on 

Fe b r u a r y 7, 2008, o n l y t h r e e days a f t e r he f i l e d h i s amended 

c o m p l a i n t a s s e r t i n g a f r a u d c l a i m a g a i n s t the C i t y , the t r i a l 

c o u r t s t a y e d a l l d i s c o v e r y . As a r e s u l t , as James puts i t , he 

d i d not get t o conduct any d i s c o v e r y " t o p r o p e r l y oppose the 

C i t y ' s motion f o r summary judgment." 

Rule 5 6 ( f ) , A l a . R. C i v . P., p r o v i d e s : 

"Should i t appear from the a f f i d a v i t s of a p a r t y 
o pposing the motion t h a t the p a r t y cannot, f o r 
reasons s t a t e d , p r e s e n t by a f f i d a v i t f a c t s e s s e n t i a l 
t o j u s t i f y the p a r t y ' s o p p o s i t i o n , the c o u r t may 
deny the motion f o r summary judgment or may o r d e r a 
co n t i n u a n c e t o p e r m i t a f f i d a v i t s t o be o b t a i n e d or 
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d e p o s i t i o n s t o be taken or d i s c o v e r y t o be had or 
may make such o t h e r o r d e r as i s j u s t . " 

In t h i s case, one of James's a t t o r n e y s f i l e d an a f f i d a v i t 

i n d i c a t i n g t h a t James needed t o depose the w i t n e s s e s who had 

f i l e d a f f i d a v i t s i n s u p p o r t of the C i t y ' s summary-judgment 

motion. Those w i t n e s s e s i n c l u d e d B i l l F u l l e r , Tom Pace, C h r i s 

H a r g e t t , and Mayor Johnny Brown. F u l l e r i s the b u i l d i n g 

i n s p e c t o r f o r the C i t y , and he t e s t i f i e d t h a t , i n 2003, the 

C i t y amended i t s z o n i n g o r d i n a n c e s t o r e c o g n i z e "Manufactured 

Home D i s t r i c t s " f o r the f i r s t t i m e . Pace i s the s t r e e t 

s u p e r i n t e n d e n t f o r the C i t y ; he t e s t i f i e d t h a t the C i t y ' s 

s u b d i v i s i o n r e g u l a t i o n s s t a t e t h a t the minimum roadway w i d t h s 

must be i n accordance w i t h the " S t a t e Highway Department 

S p e c i f i c a t i o n s , " which r e q u i r e an 1 8 - f o o t w i d t h f o r roads w i t h 

speed l i m i t s of between 10 and 40 m i l e s per hour. H a r g e t t i s 

the c h i e f of p o l i c e of the C i t y , and he a t t e s t e d t h a t the 

speed l i m i t i n the Deer Run s u b d i v i s i o n i s 25 m i l e s per hour. 

Mayor Brown t e s t i f i e d t h a t , i n 2007, James demanded t h a t the 

C i t y pave the roads i n the s u b d i v i s i o n a t a w i d t h of 20 f e e t 

or he would seek h i s a t t o r n e y ' s a s s i s t a n c e and t h a t , based on 

t h a t c o n v e r s a t i o n , Mayor Brown o r d e r e d t h a t a l l p a v i n g be 

ceased. 
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James's a t t o r n e y d i d not e x p l a i n how d e p o s i n g those 

w i t n e s s e s c o u l d p o s s i b l y l e a d t o e v i d e n c e c o n t r a d i c t i n g t h e i r 

s t a t e m e n t s . With the e x c e p t i o n of Mayor Brown's a f f i d a v i t , 

a l l the t e s t i m o n y r e l a t e s t o i n d i s p u t a b l e f a c t s of p u b l i c 

r e c o r d . Mayor Brown's a f f i d a v i t m erely e x p l a i n s why the C i t y 

ceased p a v i n g the roads i n the s u b d i v i s i o n , a f a c t t h a t i s not 

m a t e r i a l t o the i s s u e s r a i s e d i n the summary-judgment motion. 

Without the r e q u e s t e d d i s c o v e r y , James was a b l e t o marshal a l l 

the e v i d e n c e upon which he r e l i e d t o s u p p o r t h i s b e l i e f t h a t 

the C i t y had agreed t o pave the roads a t a w i d t h of 20 f e e t . 

James has not i d e n t i f i e d any p o t e n t i a l e v i d e n c e w i t h i n the 

c o n t r o l o f the C i t y or i t s w i t n e s s e s t h a t would have h e l p e d 

him prove h i s case. 

"'Rule 5 6 ( f ) p r o t e c t s a p a r t y opposing a motion 
f o r summary judgment i f the p a r t y s t a t e s reasons why 
he cannot p r e s e n t e s s e n t i a l f a c t s . ' S t a r k s v.  
Commercial Union I n s . Co., 501 So. 2d 1214, 1216 
( A l a . 1987). Proper a p p l i c a t i o n of Rule 5 6 ( f ) 
r e q u i r e s the nonmoving p a r t y t o demonstrate by 
a f f i d a v i t , H e r r i n g v. Parkman, 631 So. 2d 996, 1002 
( A l a . 1994), ' t h a t m a t t e r s i t seeks by f u r t h e r 
d i s c o v e r y are " c r u c i a l " t o i t s case.' Smith v.  
Yanmar D i e s e l Engine Co., 855 So. 2d 1039, 1042 
( A l a . 2003) ( c i t i n g S t a l l w o r t h v. AmSouth Bank, 709 
So. 2d 458, 468 ( A l a . 1997)); see a l s o M c C u l l a r v.  
U n i v e r s a l U n d e r w r i t e r s L i f e I n s . Co., 687 So. 2d 
156, 161 ( A l a . 1996) (nonmovant a t summary-judgment 
stage has the 'burden of p r o v i n g how i n f o r m a t i o n 
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from [documents sought i n d i s c o v e r y ] i s c r u c i a l t o 
her c a s e ' ) . " 

V i c k v. Sawyer, 936 So. 2d 517, 521-22 ( A l a . 2006). Based on 

our r e v i e w of the r e c o r d , we conclude t h a t the t r i a l c o u r t d i d 

not exceed i t s d i s c r e t i o n i n g r a n t i n g the C i t y ' s summary-

judgment motion w i t h o u t a l l o w i n g James t o conduct f u r t h e r 

d i s c o v e r y . See G r i f f i n v. American Bank, 628 So. 2d 540 ( A l a . 

1993) ( r e v i e w i n g d e n i a l of Rule 5 6 ( f ) motion based on abuse-

o f - d i s c r e t i o n s t a n d a r d ) . 

AFFIRMED. 

Thompson, P.J., and Bryan and Thomas, J J . , concur. 

P i t t m a n , J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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