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BRYAN, Judge. 

The o p i n i o n of March 12, 2010, i s withdrawn, and the 

f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

Mark Ryder, the defendant below, ap p e a l s from a d e f a u l t 
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judgment e n t e r e d i n f a v o r of the p l a i n t i f f below, James F. 

Mabry. We a f f i r m . 

On J u l y 27, 2007, Mabry sued Ryder, a r e s i d e n t of 

V i r g i n i a , a l l e g i n g t h a t Ryder had f r a u d u l e n t l y i n d u c e d him t o 

buy u n i t s i n People i n P r o f i t Systems, In c . ("PIPS"), t h a t 

those u n i t s c o n s t i t u t e d s e c u r i t i e s under Alabama law, and t h a t 

they were p a r t of a P o n z i scheme, which had r e s u l t e d i n 

Mabry's l o s i n g the $42,022.67 he had p a i d f o r the PIPS u n i t s . 

Mabry s t a t e d c l a i m s of c o n v e r s i o n , f r a u d , and v i o l a t i o n of the 

Alabama s t a t u t e s g o v e r n i n g the s a l e of s e c u r i t i e s . 

Ryder, a c t i n g pro se, f i l e d an answer denying l i a b i l i t y 

and a s s e r t i n g , as an a f f i r m a t i v e defense, t h a t the t r i a l c o u r t 

l a c k e d i n personam j u r i s d i c t i o n over him because he had not 

had s u f f i c i e n t c o n t a c t s w i t h the S t a t e of Alabama. Upon 

c o m p l e t i o n of d i s c o v e r y , the t r i a l c o u r t s e t the a c t i o n f o r 

t r i a l on J u l y 14, 2008. 

On May 23, 2008, Ryder moved the t r i a l c o u r t t o d i s m i s s 

the a c t i o n on the ground t h a t i t l a c k e d i n personam 

j u r i s d i c t i o n over him. S p e c i f i c a l l y , Ryder's motion t o d i s m i s s 

a s s e r t e d t h a t Mabry had a d m i t t e d i n h i s responses t o Ryder's 

d i s c o v e r y r e q u e s t s t h a t Ryder's o n l y c o n t a c t s w i t h the S t a t e 
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of Alabama were f o u r t e l e p h o n e c a l l s t h a t Mabry had made t o 

Ryder w h i l e Ryder was i n V i r g i n i a . 

Contemporaneously w i t h the f i l i n g of h i s motion t o 

d i s m i s s , Ryder f i l e d a motion f o r a summary judgment. As one 

of the grounds of h i s summary-judgment motion, Ryder a s s e r t e d 

t h a t the t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n , and he 

adopted h i s motion t o d i s m i s s as h i s statement of t h a t ground. 

In response t o Ryder's motion t o d i s m i s s , Mabry a s s e r t e d 

t h a t the motion was u n t i m e l y because, Mabry s a i d , Rule 1 2 ( b ) , 

A l a . R. C i v . P., r e q u i r e d t h a t a motion t o d i s m i s s on the 

ground of l a c k of p e r s o n a l j u r i s d i c t i o n be made b e f o r e Ryder 

f i l e d h i s answer. In the a l t e r n a t i v e , Mabry a s s e r t e d t h a t , 

because Ryder had s o l d s e c u r i t i e s t o an Alabama r e s i d e n t and 

those s a l e s v i o l a t e d the Alabama S e c u r i t i e s A c t , § 8-6-1 e t 

seq., A l a . Code 1975, the Alabama c o u r t s had p e r s o n a l 

j u r i s d i c t i o n over Ryder. 

The t r i a l c o u r t d i d not r u l e on Ryder's motions b e f o r e 

the t r i a l . S e v e r a l days b e f o r e the t r i a l , which, as noted 

e a r l i e r , was s c h e d u l e d f o r J u l y 14, 2008, Ryder i n f o r m e d the 

t r i a l c o u r t by l e t t e r t h a t he would not be a p p e a r i n g a t the 

t r i a l and t h a t he had p r e v i o u s l y a s s e r t e d t h a t the t r i a l c o u r t 
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l a c k e d i n personam j u r i s d i c t i o n over him i n h i s answer and i n 

two motions. When Ryder d i d not appear a t the t r i a l , the t r i a l 

c o u r t e n t e r e d an o r d e r on J u l y 16, 2008, d e n y i n g Ryder's 

motion t o d i s m i s s , g r a n t i n g the o r a l motion f o r a d e f a u l t 

judgment t h a t Mabry had made a f t e r Ryder f a i l e d t o appear a t 

t r i a l , and s e t t i n g a h e a r i n g on the i s s u e of damages f o r 

August 18, 2008. The t r i a l c o u r t d i d not e x p r e s s l y r u l e on 

Ryder's summary-judgment m o t i o n ; however, the t r i a l c o u r t ' s 

J u l y 16, 2008, o r d e r i s i n c o n s i s t e n t w i t h an i n t e n t t o g r a n t 

t h a t motion. 

Ryder d i d not appear a t the August 18, 2008, h e a r i n g . 

Mabry and h i s a t t o r n e y appeared a t the h e a r i n g and i n t r o d u c e d 

e v i d e n c e e s t a b l i s h i n g a prima f a c i e case t h a t Ryder had 

v i o l a t e d the Alabama S e c u r i t i e s A c t and t h a t Mabry was 

e n t i t l e d t o r e c o v e r the t o t a l amount of $59,991.20 on h i s 

c l a i m s t h a t Ryder had v i o l a t e d the Alabama S e c u r i t i e s A c t . On 

March 2, 2009, the t r i a l c o u r t e n t e r e d a d e f a u l t judgment 

a g a i n s t Ryder and awarded Mabry the f u l l amount of the damages 

he had sought. The judgment s t a t e d : 

" T h i s case comes b e f o r e the Court on P l a i n t i f f 
James F. Mabry's ('Mabry') c o m p l a i n t a g a i n s t the 
defendant Mark Ryder ('Ryder') a l l e g i n g v i o l a t i o n s 
of the Alabama S e c u r i t i e s A c t as w e l l as f r a u d and 
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c o n v e r s i o n . The a l l e g a t i o n s c o n t a i n e d i n the 
c o m p l a i n t stem from l o s s e s i n c u r r e d by Mr. Mabry due 
t o h i s i n v e s t m e n t i n a ' h i g h y i e l d i n v e s t m e n t ' 
o p p o r t u n i t y c a l l e d People i n P r o f i t Systems, I n c . or 
'PIPS.' 

" T h i s case was s e t f o r a bench t r i a l on J u l y 14, 
2008. On J u l y 11, 2008, a f a c s i m i l e was r e c e i v e d by 
t h i s C o u r t from Mr. Ryder d e c l i n i n g t o a t t e n d the 
t r i a l . [Ryder's] f a c s i m i l e s t a t e d t h a t the i n  
personam j u r i s d i c t i o n a l arguments r a i s e d i n h i s 
Answer, Motion f o r Summary Judgment, and M o t i o n t o 
D i s m i s s were the reason f o r not a t t e n d i n g t r i a l . The 
two a f o r e m e n t i o n e d motions were not s u p p o r t e d by 
a f f i d a v i t s or e v i d e n c e of any k i n d — nor had a 
h e a r i n g of such motions been r e q u e s t e d . True t o h i s 
word, [Ryder] d i d not appear a t t r i a l . Mabry and h i s 
c o u n s e l appeared a t t r i a l and r e q u e s t e d the Court 
e n t e r a d e f a u l t a g a i n s t the defendant Ryder. T h i s 
Court e x p l a i n e d t o Mabry and h i s c o u n s e l t h a t upon 
e n t r y of d e f a u l t , a h e a r i n g would be r e q u i r e d not 
o n l y as t o damages but t h i s C o u r t would a l s o r e q u i r e 
p r o o f of the b a s i c elements of Mabry's c l a i m s — as 
t h i s Court may r e q u i r e p u r s u a n t t o Rule 55 of the 
Alabama Ru l e s of C i v i l P rocedure. On J u l y 15, 2008, 
t h i s C o u r t , h a v i n g c o n s i d e r e d the motions of [Mabry] 
and [ R y d e r ] , e n t e r e d an Order ( i ) denying Ryder's 
motions f o r l a c k of p r o p e r e v i d e n t i a r y s u p p o r t , ( i i ) 
g r a n t i n g Mabry's motion f o r d e f a u l t , and ( i i i ) 
s e t t i n g a f o r m a l h e a r i n g . 

"On August 18, 2008, a h e a r i n g was h e l d f o r the 
p r o o f of damages and p r o o f of the elements n e c e s s a r y 
t o s u b s t a n t i a t e Mabry's c l a i m s . As a p r e l i m i n a r y 
m a t t e r , i t was shown t o the Court t h a t Ryder had 
been i n v e s t i g a t e d by the Alabama S e c u r i t i e s 
Commission w i t h r e s p e c t t o h i s PIPS r e l a t e d 
a c t i v i t i e s . The C o u r t was p r e s e n t e d w i t h a c e r t i f i e d 
copy of Cease and D e s i s t Order, d a t e d A p r i l 8, 2008, 
i s s u e d a g a i n s t Ryder. T h i s o r d e r found Ryder, a 
former r e g i s t e r e d s e c u r i t i e s agent ... i n the S t a t e s 
of N o r t h C a r o l i n a and V i r g i n i a , t o have been an 
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agent of PIPS and t o have v i o l a t e d the p r o v i s i o n s of 
s e c t i o n s 8-6-3 and 8-6-4 of the Code of Alabama 
1975, as amended (the 'Code'), by: (I) s e l l i n g 
u n r e g i s t e r e d PIPS s e c u r i t i e s i n the S t a t e of Alabama 
and ( i i ) s e l l i n g s e c u r i t i e s i n the S t a t e of Alabama 
w i t h o u t b e i n g ... r e g i s t e r e d as [a] s e c u r i t i e s 
b r o k e r or agent i n the S t a t e of Alabama. T h i s o r d e r 
f u r t h e r b a r r e d Ryder from f u r t h e r s e l l i n g s e c u r i t i e s 
' i n t o , w i t h i n or from' the S t a t e of Alabama. Mr. 
Ryder d i d not c o n t e s t the f i n d i n g s of t h i s Cease and 
D e s i s t Order. T h i s u n c o n t e s t e d o r d e r i s s i g n i f i c a n t 
because i t s f i n d i n g s t o u c h on the a l l e g a t i o n s of 
t h i s case and because the c e r t i f i e d copy of the 
u n c o n t e s t e d o r d e r p r e s e n t e d t o t h i s C ourt 
c o n s t i t u t e s 'prima f a c i e e v i d e n c e of the c o n t e n t s of 
the e n t r y or document c e r t i f i e d . ' A l a . Code § 
o c o o 8-6-28. 

" A f t e r a r e v i e w of the Cease and D e s i s t Order, 
Mabry p r e s e n t e d u n c o n t r o v e r t e d t e s t i m o n y r e g a r d i n g 
the elements of h i s s e c u r i t i e s c l a i m s . Mabry 
t e s t i f i e d t h a t Ryder f r a u d u l e n t l y i n d u c e d him t o 
i n v e s t i n PIPS m u l t i p l e times by: ( i ) t o u t i n g h i s 
own h i g h investment r e t u r n s i n PIPS; ( i i ) t o u t i n g 
h i s b e i n g a p a r t of the PIPS o r g a n i z a t i o n ; ( i i i ) 
t o u t i n g h i s c l o s e r e l a t i o n s h i p w i t h c e r t a i n 'high 
up' persons i n the PIPS o r g a n i z a t i o n ; ( i v ) c l a i m i n g 
' i n s i d e r ' knowledge of the i n n e r - w o r k i n g s of the 
PIPS o r g a n i z a t i o n and i t s i n v e s t m e n t p r o d u c t s ; and 
(v) t o u t i n g h i s i n v e s t m e n t knowledge as a p e r s o n 
f o r m e r l y i n the s e c u r i t i e s f i e l d . These m i s l e a d i n g 
r e p r e s e n t a t i o n s were made by Ryder ... i n 
a p p r o x i m a t e l y t h i r t y (30) t e l e p h o n e c o n v e r s a t i o n s 
between Mabry and Ryder r e g a r d i n g the purchase of 
PIPS u n i t s between the months of A p r i l , 2005 and 
J u l y , 2005 (both Mabry c a l l i n g Ryder and Ryder 
c a l l i n g Mabry). 

" C o n s i s t e n t w i t h the Alabama S e c u r i t i e s 
Commission's o r d e r , Mabry s t a t e d t h a t , i n c o n n e c t i o n 
w i t h h i s each and e v e r y purchase of PIPS u n i t s , he 
viewed Ryder t o be an agent of the PIPS o r g a n i z a t i o n 
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and t h a t Ryder's a c t i o n s and s a l e s p i t c h e s were 
c o n s i s t e n t w i t h t h a t of an agent. Mabry t e s t i f i e d 
t h a t h i s d i s c o v e r y a f t e r the demise of PIPS t h a t 
Ryder had r e c e i v e d commissions i n c o n n e c t i o n w i t h 
h i s s a l e s of PIPS u n i t s t o Mabry i n excess of $5,000 
f u r t h e r c o n f i r m e d h i s e a r l y c o n c l u s i o n t h a t Ryder 
was a c t i n g on b e h a l f of PIPS. 

"Mabry f u r t h e r t e s t i f i e d t h a t he i n v e s t e d a 
t o t a l of $42,022.67 i n PIPS as a d i r e c t r e s u l t of 
Ryder's r e p r e s e n t a t i o n s r e g a r d i n g PIPS. The amounts 
and dates were as f o l l o w s : $481.50 on A p r i l 25, 
2005, $9,950.00 on A p r i l 30, 2005, $2,500.00 on May 
24, 2005, $2,600.00 on May 30, 2005, $3,000.00 on 
June 2, 2005, $3,091.17 on J u l y 2, 2005, and 
$20,400.00 on J u l y 29, 2005. C a n c e l e d checks, bank 
st a t e m e n t s , and PIPS r e c e i p t s were p r e s e n t e d t o the 
C ourt as e v i d e n c e of the amounts and dates of 
i n v e s t m e n t . Mabry t e s t i f i e d t h a t he r e a l i z e d t h a t 
PIPS was a scam i n September, 2005 a f t e r the PIPS 
w e b s i t e had d i s a p p e a r e d , Ryder f a i l e d t o r e t u r n h i s 
phone c a l l s , and he r e a d of the a r r e s t of Mr. B r i a n 
Marsden, founder of the PIPS o r g a n i z a t i o n , i n 
M a l a y s i a f o r v a r i o u s f r a u d r e l a t e d bank crimes 
connected t o the PIPS o r g a n i z a t i o n . A f t e r t h i s 
d i s c o v e r y , Mabry was not w i l l i n g or a b l e t o s e l l h i s 
PIPS u n i t s , which he then c o n s i d e r e d t o be bogus, 
and he f a i l e d i n h i s attempts t o g a i n a r e t u r n of 
h i s i n v e s t m e n t from Ryder and the PIPS o r g a n i z a t i o n . 

"Counts I I and I I I of Mabry's Complaint r e l a t e 
t o the r e t u r n of monies i n v e s t e d i n u n r e g i s t e r e d 
s e c u r i t i e s and the r e t u r n of monies i n v e s t e d i n 
s e c u r i t i e s where m i s r e p r e s e n t a t i o n s were made i n 
c o n n e c t i o n w i t h t h e i r s a l e . Count I I and Count I I I 
b o t h i n v o l v e v i o l a t i o n s of s e c t i o n 8-6-19 of the 
Code. 

" S e c t i o n 8-6-19(a)(1) of the Code p r o v i d e s t h a t 
any person who s e l l s an u n r e g i s t e r e d s e c u r i t y i n 
v i o l a t i o n of the Alabama S e c u r i t i e s A c t i s l i a b l e 
... t o the p e r s o n b u y i n g the s e c u r i t y [from him f o r 
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the c o n s i d e r a t i o n p a i d f o r the s e c u r i t y , ] t o g e t h e r 
w i t h i n t e r e s t a t s i x p e r c e n t per year from the date 
of payment, c o u r t c o s t s and r e a s o n a b l e a t t o r n e y 
f e e s , upon the te n d e r of the s e c u r i t y . A l l a c t i o n s 
brought under s e c t i o n 8-6-19(a)(1) of the Code 
i n v o l v i n g the s a l e of u n r e g i s t e r e d s e c u r i t i e s must 
be brought w i t h i n two y e a r s of the s a l e of the 
s e c u r i t y . A l a . Code § 8 - 6 - 1 9 ( f ) . A c c o r d i n g t o the 
Alabama S e c u r i t i e s Commission, ... Mabry purchased 
PIPS u n i t s through PIPS' agent Ryder and these u n i t s 
c o n s t i t u t e d s e c u r i t i e s t h a t were not r e g i s t e r e d i n 
Alabama. Mabry t e s t i f i e d t o these u n r e g i s t e r e d s a l e s 
and t h a t $20,400.00 was i n v e s t e d on J u l y 29, 2005 -¬
w i t h i n two years of the J u l y 27, 2007 f i l i n g of 
Mabry's c o m p l a i n t . Mabry r e t a i n e d h i s PIPS u n i t s and 
attempted t o r e c o v e r h i s investment from Ryder. 
A c c o r d i n g l y , under s e c t i o n s 8-6-19(a)(1) and - 1 9 ( f ) 
of the Code, Mabry i s e n t i t l e d t o r e c o v e r from Ryder 
t h i s $20,400 i n v e s t m e n t , p l u s i n t e r e s t a t s i x 
p e r c e n t (6%) per year from payment and r e a s o n a b l e 
a t t o r n e y f e e s . While a l l of the PIPS s e c u r i t i e s 
p u r c h a s e d by Mabry were u n r e g i s t e r e d , h i s e a r l i e r 
i n v e s t m e n t s are p r e c l u d e d from r e c o v e r y under 
s e c t i o n 8-6-19(a)(1) of the Code as these 

estments were made more than two years b e f o r e the 
A,..,-., i x / r - , ! - . , , , , , I s Complaint. However, the e a r l i e r 

s t i l l e l i g i b l e f o r r e c o v e r y under 
/ O N ^ - p 4 - 1 - , ^ r'^ ^ ^ 

i n v 
f i l i n g of Mabry's Complaint. However, 
in v e s t m e n t s are 
s e c t i o n 8-6-19(a)(2) of the Code. 

" S e c t i o n 8-6-19(a)(2) of the Code p r o v i d e s t h a t 
any person who s e l l s or o f f e r s a s e c u r i t y by means 
of any unt r u e statement of a m a t e r i a l f a c t i s l i a b l e 
... t o the pers o n b u y i n g the s e c u r i t y [from him f o r 
the c o n s i d e r a t i o n p a i d f o r the s e c u r i t y , ] t o g e t h e r 
w i t h i n t e r e s t a t s i x p e r c e n t per year from the date 
of payment, c o u r t c o s t s and r e a s o n a b l e a t t o r n e y 
f e e s , upon the t e n d e r of the s e c u r i t y . A l l a c t i o n s 
brought under s e c t i o n 8-6-19(a)(2) of the Code 
i n v o l v i n g u n t r u e statements i n c o n n e c t i o n w i t h the 
s a l e of s e c u r i t i e s must be brought w i t h i n two years 
of the d i s c o v e r y of the m i s r e p r e s e n t a t i o n or two 
years a f t e r d i s c o v e r y s h o u l d have been made by 
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e x e r c i s i n g r e a s o n a b l e c a r e . A l a Code § 8 - 6 - 1 9 ( f ) . 
A c c o r d i n g t o Mabry's t e s t i m o n y , Ryder made m a t e r i a l 
m i s r e p r e s e n t a t i o n s i n c o n n e c t i o n w i t h each and e v e r y 
s a l e of PIPS u n i t s t o Ryder, i n c l u d i n g f a l s e 
r e p r e s e n t a t i o n s r e g a r d i n g h i s own p e r s o n a l r e t u r n s 
r e c e i v e d through PIPS. Mabry e x e r c i s e d c a r e by 
m o n i t o r i n g h i s PIPS i n v e s t m e n t s but d i d not d i s c o v e r 
t h a t the r e p r e s e n t a t i o n s made by Ryder were f a l s e 
and t h a t PIPS was a scam u n t i l September, 2005 -¬
w i t h i n two years of the J u l y 27, 2007 f i l i n g of 
Mabry's c o m p l a i n t . Mabry r e t a i n e d h i s PIPS u n i t s and 
attempted t o r e c o v e r h i s in v e s t m e n t from Ryder. 
A c c o r d i n g l y , under s e c t i o n s 8-6-19(a)(2) and - 1 9 ( f ) , 
Mabry i s e n t i t l e d t o r e c o v e r the e n t i r e $42,022.67 
he i n v e s t e d i n PIPS, p l u s i n t e r e s t a t s i x p e r c e n t 
(6%) per year from payment and r e a s o n a b l e a t t o r n e y 
f e e s . 

" C o n s i d e r i n g the t e s t i m o n y and s u b m i s s i o n s by 
[Mabry], the Court f i n d s t h a t Mabry i s e n t i t l e d t o 
r e c o v e r the $42,022.67 he i n v e s t e d i n PIPS, p l u s s i x 
p e r c e n t (6%) per annum i n t e r e s t on the amounts 
i n v e s t e d t o t a l i n g $8,230.67 and r e a s o n a b l e a t t o r n e y 
f e e s of $17,718.75. Costs are t a x e d t o [ R y d e r ] . " 

On March 25, 2009, Ryder f i l e d a motion t i t l e d "Motion t o 

A l t e r , V a c a t e , or Amend" i n which he a g a i n a s s e r t e d t h a t the 

t r i a l c o u r t l a c k e d i n personam j u r i s d i c t i o n over him. In 

a d d i t i o n , he a s s e r t e d f o r the f i r s t time t h a t he was not 

l i a b l e t o Mabry because, he s a i d , (1) he was not a d e a l e r or 

b r o k e r of s e c u r i t i e s as d e f i n e d by § 8-6-2, A l a . Code 1975; 

(2) he was not r e q u i r e d t o r e g i s t e r as a d e a l e r or agent i n 

Alabama because, he s a i d , he d i d not have an o f f i c e i n Alabama 

and he d i d not d i r e c t b u s i n e s s communications t o 5 c l i e n t s i n 
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Alabama d u r i n g any p e r i o d of 12 c o n s e c u t i v e months; (3) he was 

not engaged i n the b u s i n e s s of e f f e c t i n g t r a n s a c t i o n s i n 

s e c u r i t i e s ; and (4) Mabry's c l a i m s were b a r r e d by the 

a p p l i c a b l e s t a t u t e of l i m i t a t i o n s . In a d d i t i o n , he a s s e r t e d 

t h a t the t r i a l c o u r t had e r r e d (1) i n a d m i t t i n g i n t o e v i d e n c e 

the c e r t i f i e d copy of the c e a s e - a n d - d e s i s t o r d e r i s s u e d by the 

Alabama S e c u r i t i e s Commission t o prove the t r u t h of i t s 

c o n t e n t s d e s p i t e the hear s a y n a t u r e of i t s c o n t e n t s , (2) i n 

f i n d i n g i n f a v o r of Mabry w i t h r e s p e c t t o h i s f r a u d c l a i m , and 

(3) i n f i n d i n g i n f a v o r of Mabry w i t h r e s p e c t t o h i s 

c o n v e r s i o n c l a i m . Mabry responded t o Ryder's postjudgment 

motion. 

On May 21, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

amending i t s judgment. In p e r t i n e n t p a r t , t h a t o r d e r s t a t e d : 

"With t h i s C o u r t ' s [March 2,] 2009 O p i n i o n And 
Order i n the above s t y l e d a c t i o n h a v i n g been 
r e t u r n e d by the C l e r k ' s O f f i c e f o r c l a r i f i c a t i o n , 
s a i d Order i s hereby AMENDED t o c l a r i f y t h a t on 
p r o o f , P l a i n t i f f , James F. Mabry i s GRANTED Judgment 
by D e f a u l t a g a i n s t the Defendant, Mark Ryder, i n the 
amount of $59,991,20. 

" S a i d Judgment i s comprised of the $42,022.67 
[Mabry] i n v e s t e d i n PIPS, p l u s s i x p e r c e n t (6%) per 
annum i n t e r e s t on the amounts i n v e s t e d t o t a l i n g 
$8,230.67 and r e a s o n a b l e a t t o r n e y s f e e s i n the 
amount of $9,737.86. Reasonable a t t o r n e y s f e e s are 
determined by t a k i n g 33% of the f i r s t $10,000,00 of 
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the Judgment and 20% of the r e m a i n i n g b a l a n c e . " 

F o l l o w i n g a h e a r i n g on June 15, 2009, the t r i a l c o u r t , on 

June 22, 2009, e n t e r e d an o r d e r i n which i t t r e a t e d Ryder's 

"Motion t o A l t e r , V a c a t e , and Amend" as a Rule 5 5 ( c ) , A l a . R. 

C i v . P., motion f o r r e l i e f from the d e f a u l t judgment and 

d e n i e d the motion. Ryder then t i m e l y a p pealed t o the supreme 

c o u r t , which t r a n s f e r r e d the ap p e a l t o t h i s c o u r t on the 

ground t h a t the ap p e a l was w i t h i n t h i s c o u r t ' s j u r i s d i c t i o n . 

Ryder f i r s t argues t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g 

the d e f a u l t judgment a g a i n s t him and i n denying him r e l i e f 

from t h a t judgment because, he says, the t r i a l c o u r t l a c k e d i n 

personam j u r i s d i c t i o n over him. He argues t h a t the t r i a l c o u r t 

l a c k e d i n personam j u r i s d i c t i o n over him because, he says, the 

o n l y c o n t a c t s between him and the S t a t e of Alabama were f o u r 

t e l e p h o n e c a l l s , a l l of which were i n i t i a t e d by Mabry. 

F i r s t , we note t h a t the t r i a l c o u r t r e c e i v e d e v i d e n c e a t 

the August 18, 2008, h e a r i n g t h a t i n d i c a t e d t h a t Ryder had 

p a r t i c i p a t e d i n a p p r o x i m a t e l y 30 t e l e p h o n e c a l l s w i t h Mabry i n 

which Ryder had made r e p r e s e n t a t i o n s r e g a r d i n g PIPS s e c u r i t i e s 

and t h a t some of those t e l e p h o n e c a l l s had been i n i t i a t e d by 

Ryder. Second, even i f t h e r e were o n l y f o u r t e l e p h o n e c a l l s 
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and they were a l l i n i t i a t e d by Mabry, those f o u r t e l e p h o n e 

c a l l s would c o n s t i t u t e s u f f i c i e n t c o n t a c t s w i t h t h i s s t a t e t o 

c o n f e r i n personam j u r i s d i c t i o n on a c o u r t of t h i s s t a t e i f 

those t e l e p h o n e c a l l s r e s u l t e d i n Ryder's s e l l i n g a s e c u r i t y 

i n t h i s s t a t e . 

" P r o c e d u r a l l y , j u r i s d i c t i o n over an o u t - o f - s t a t e 
defendant i s o b t a i n e d p u r s u a n t t o the 'long-arm' 
r u l e , A l a . R. C i v . P. 4.2(b), as amended August 1, 
2004. A per s o n or e n t i t y i s s u b j e c t t o j u r i s d i c t i o n 
under Rule 4.2(b) when t h a t 'person or e n t i t y has 
such c o n t a c t s w i t h t h i s s t a t e t h a t the p r o s e c u t i o n 
of the a c t i o n a g a i n s t the p e r s o n or e n t i t y i n t h i s 
s t a t e i s not i n c o n s i s t e n t w i t h the c o n s t i t u t i o n of 
t h i s s t a t e or the C o n s t i t u t i o n of the U n i t e d S t a t e s 

' Rule 4.2(b) now embodies the ' c a t c h a l l ' c l a u s e 
t h a t was found i n subparagraph (I) of Rule 4.2 
b e f o r e i t was amended. 'The s t r u c t u r e of former 4.2 
i n c l u d e d a " l a u n d r y l i s t " of ty p e s of conduct t h a t 
would s u b j e c t an o u t - o f - s t a t e defendant t o p e r s o n a l 
j u r i s d i c t i o n i n Alabama, as w e l l as the " c a t c h a l l " 
c l a u s e now c o n t a i n e d i n new 4.2(b).' Committee 
Comments t o Amendment t o Rule 4.2 E f f e c t i v e August 
1, 2004. '[S]ubparagraph (I) [was] but a r e s t a t e m e n t 
of the c u r r e n t d e f i n i t i o n of the f e d e r a l 
c o n s t i t u t i o n a l s t a n d a r d . ' Committee Comments on 1977 
Complete R e v i s i o n t o Rule 4.2. 

"That s t a n d a r d ' " i s the minimum-contacts 
s t a n d a r d e l u c i d a t e d i n I n t e r n a t i o n a l Shoe [Co. v.  
Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 
(1 9 4 5 ) ] , " ' and i t s progeny. Bearden v. B y e r l y , 494 
So. 2d 59, 61 ( A l a . 1986) ( q u o t i n g S h a f f e r v.  
H e i t n e r , 433 U.S. 186, 207, 97 S.Ct. 2569, 53 
L.Ed.2d 683 (1977)). Under t h a t s t a n d a r d , '[a] 
p h y s i c a l presence i n Alabama i s not a p r e r e q u i s i t e 
t o p e r s o n a l j u r i s d i c t i o n over a n o n r e s i d e n t . ' S i e b e r  
v. Campbell, 810 So. 2d 641, 644 ( A l a . 2001). What 
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i s r e q u i r e d , however, i s t h a t the defendant have 
such c o n t a c t s w i t h Alabama t h a t i t ' " s h o u l d 
r e a s o n a b l y a n t i c i p a t e b e i n g h a l e d i n t o c o u r t 
[ h e r e ] . " ' D i l l o n E q u i t i e s v. Palmer & Cay, I n c . , 501 
So. 2d 459, 462 ( A l a . 1986) ( q u o t i n g World-Wide  
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 
S.Ct. 559, 62 L.Ed.2d 490 (1980)). 

"The s t a n d a r d i s met where 'the defendant [has] 
" p u r p o s e f u l l y a v a i l e d " i t s e l f of c o n d u c t i n g a c t i v i t y 
i n the forum s t a t e , by d i r e c t l y t a r g e t i n g i t s 
[ a c t i v i t i e s at] the s t a t e . ' Toys 'R' Us, I n c . v.  
Step Two, S.A., 318 F.3d 446, 454 (3d C i r . 2003). 
'"This p u r p o s e f u l - a v a i l m e n t r equirement a s s u r e s t h a t 
a defendant w i l l not be h a l e d i n t o a j u r i s d i c t i o n as 
a r e s u l t of '"the u n i l a t e r a l a c t i v i t y of another 
p e r s o n or a t h i r d p e r s o n . " ' " ' Ex p a r t e D i l l , D i l l ,  
C a r r , S t o n b r a k e r & H u t c h i n g s , P.C., 866 So. 2d 519, 
525-26 ( A l a . 2003) ( q u o t i n g E l l i o t t v. Van K l e e f , 
830 So. 2d 726, 731 ( A l a . 2002), q u o t i n g i n t u r n 
Burger K i n g Corp. v. Rudzewicz, 471 U.S. 462, 475, 
105 S.Ct. 2174, 85 L.Ed.2d 528 (1985)). Thus, the 
u l t i m a t e q u e s t i o n under Rule 4.2(b) i s the same as 
under former Rule 4 . 2 ( a ) ( 2 ) ( I ) , namely, whether the 
o u t - o f - s t a t e defendants have 'some minimum c o n t a c t s 
w i t h t h i s s t a t e [ t h a t ] ... i t i s f a i r and r e a s o n a b l e 
t o r e q u i r e [them] t o come t o t h i s s t a t e t o defend an 
a c t i o n . ' (Emphasis added.)" 

Ex p a r t e R e i n d e l , 963 So. 2d 614, 617-18 ( A l a . 2007). 

In p e r t i n e n t p a r t , S e c t i o n 8 - 6 - 1 2 ( a ) ( 2 ) , A l a . Code 1975, 

p r o v i d e s t h a t a person s e l l s s e c u r i t i e s i n t h i s s t a t e when "an 

o f f e r t o buy i s made and a c c e p t e d i n t h i s s t a t e . " In p e r t i n e n t 

p a r t , § 8-6-12(c), A l a . Code 1975, p r o v i d e s t h a t an o f f e r t o 

buy i s made i n t h i s s t a t e "when the o f f e r ... o r i g i n a t e s from 

t h i s s t a t e . " In p e r t i n e n t p a r t , § 8-6-12(d), A l a . Code 1975, 
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p r o v i d e s t h a t an o f f e r t o buy " i s a c c e p t e d i n t h i s s t a t e when 

acceptance ... i s communicated t o the o f f e r o r i n t h i s s t a t e . " 

In t h i s case, Ryder s o l d a s e c u r i t y i n Alabama because (1) 

Mabry was i n t h i s s t a t e when he communicated h i s o f f e r s t o buy 

the PIPS s e c u r i t i e s t o Ryder and (2) Mabry was i n t h i s s t a t e 

when Ryder communicated h i s acceptance of those o f f e r s t o 

Mabry. See §§ 8 - 6 - 1 2 ( a ) ( 2 ) , 8-6-12(c), and 8-6-12(d). 

Thus, the i s s u e i s whether Ryder's s a l e of s e c u r i t i e s i n 

t h i s s t a t e i n the course of f o u r t e l e p h o n e c o n v e r s a t i o n s 

i n i t i a t e d by Mabry c o n s t i t u t e s s u f f i c i e n t c o n t a c t s w i t h t h i s 

s t a t e t o make i t " ' f a i r and r e a s o n a b l e t o r e q u i r e [him] t o 

come t o t h i s s t a t e t o defend an a c t i o n . ' " Ex p a r t e R e i n d e l , 

963 So. 2d a t 618. We conclude t h a t i t i s f a i r and r e a s o n a b l e 

t o r e q u i r e Ryder t o come t o t h i s s t a t e t o defend Mabry's 

a c t i o n . By a c c e p t i n g Mabry's o f f e r s t o purchase s e c u r i t i e s , 

Ryder p u r p o s e l y a v a i l e d h i m s e l f of c o n d u c t i n g a c t i v i t y i n t h i s 

s t a t e . Moreover, because Ryder a c c e p t e d Mabry's o f f e r s , he i s 

not b e i n g h a l e d i n t o c o u r t i n Alabama as a r e s u l t of the 

u n i l a t e r a l a c t i v i t y of a t h i r d p a r t y . F i n a l l y , h i s acceptance 

of Mabry's o f f e r s made i t r e a s o n a b l e f o r him t o a n t i c i p a t e 

t h a t he might be h a l e d i n t o a c o u r t i n t h i s s t a t e . T h e r e f o r e , 

14 



2080992 

we f i n d no m e r i t i n Ryder's argument t h a t the t r i a l c o u r t 

l a c k e d i n personam j u r i s d i c t i o n over him. 

Ryder a l s o argues t h a t the t r i a l c o u r t e r r e d i n a d m i t t i n g 

the c e a s e - a n d - d e s i s t o r d e r i n t o e v i d e n c e f o r the purpose of 

p r o v i n g the t r u t h of i t s c o n t e n t s because, he s a y s , i t s 

c o n t e n t s c o n s t i t u t e hearsay. However, Ryder d i d not appear a t 

the August 18, 2008, h e a r i n g and t i m e l y o b j e c t t o the 

a d m i s s i o n of the c e a s e - a n d - d e s i s t o r d e r on the ground t h a t i t 

c o n t a i n e d h e a r s a y . Rule 1 0 3 ( a ) ( 1 ) , A l a . R. E v i d . , p r o v i d e s 

t h a t e r r o r may not be p r e d i c a t e d upon a r u l i n g t h a t admits 

e v i d e n c e u n l e s s "a t i m e l y o b j e c t i o n or motion t o s t r i k e 

appears of r e c o r d " T h e r e f o r e , we cannot r e v e r s e the t r i a l 

c o u r t ' s judgment on the b a s i s of a h e a r s a y o b j e c t i o n t h a t 

Ryder d i d not make i n the t r i a l c o u r t i n compliance w i t h Rule 

1 0 3 ( a ) ( 1 ) . 

In a d d i t i o n , Ryder argues t h a t § 8-6-28, A l a . Code 1975, 

i n s o f a r as i t p r o v i d e s t h a t a c e r t i f i e d copy of a document 

such as the c e a s e - a n d - d e s i s t o r d e r c o n s t i t u t e s prima f a c i e 

e v i d e n c e of i t s c o n t e n t s , runs a f o u l of the Due P r o c e s s C l a u s e 

of the U n i t e d S t a t e s C o n s t i t u t i o n and A r t i c l e 13 of the 

Alabama C o n s t i t u t i o n of 1901. However, the r e c o r d c o n t a i n s no 
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i n d i c a t i o n t h a t Ryder n o t i f i e d the a t t o r n e y g e n e r a l of Alabama 

of h i s c o n s t i t u t i o n a l c h a l l e n g e t o § 8-6-28, as r e q u i r e d by § 

6-6-227, A l a . Code 1975. T h e r e f o r e , Ryder's c h a l l e n g e t o the 

c o n s t i t u t i o n a l i t y of § 8-6-28 i s not p r o p e r l y b e f o r e us. See  

B r a t t o n v. C i t y of F l o r e n c e , 688 So. 2d 233, 234 ( A l a . 1996) 

( h o l d i n g t h a t the i s s u e whether an o r d i n a n c e was 

c o n s t i t u t i o n a l was not p r o p e r l y b e f o r e the supreme c o u r t 

because the p a r t y making the c h a l l e n g e t o the 

c o n s t i t u t i o n a l i t y of the o r d i n a n c e had not n o t i f i e d the 

a t t o r n e y g e n e r a l of the c h a l l e n g e as r e q u i r e d by § 6-6-227). 

Ryder a l s o argues t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g 

the d e f a u l t judgment a g a i n s t him and i n d e n y ing him r e l i e f 

from t h a t judgment because, he says, h i s s a l e s of PIPS 

s e c u r i t i e s i n t h i s s t a t e were exempt from the r e q u i r e m e n t s of 

the Alabama S e c u r i t i e s A c t by v i r t u e of § 8 - 6 - 3 ( b ) ( 3 ) , A l a . 

Code 1975, because, he says, he d i d not have an o f f i c e i n 

Alabama and d i d not d i r e c t b u s i n e s s communications i n t h i s 

s t a t e t o more than f i v e c l i e n t s . S e c t i o n 8-6-3(b)(3) p r o v i d e s 

t h a t " [ i ] t i s u n l a w f u l f o r any p e r s o n t o t r a n s a c t b u s i n e s s i n 

t h i s s t a t e as an i n v e s t m e n t a d v i s o r or i n v e s t m e n t a d v i s o r  

r e p r e s e n t a t i v e u n l e s s ... [h]e has no p l a c e of b u s i n e s s i n 
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t h i s s t a t e and d u r i n g any p e r i o d of 12 c o n s e c u t i v e months does 

not d i r e c t b u s i n e s s communications i n t h i s s t a t e i n any manner 

t o more than f i v e c l i e n t s " o t h e r than c e r t a i n s p e c i f i e d 

e n t i t i e s . (Emphasis added.) However, § 8-6-3(b) (3) does not 

c o n t a i n any language exempting a p e r s o n who t r a n s a c t s b u s i n e s s 

i n t h i s s t a t e as an agent f o r s e c u r i t i e s from the requirement 

t h a t he or she r e g i s t e r p u r s u a n t t o § 8-6-3(a) b e f o r e 

t r a n s a c t i n g b u s i n e s s as a s e c u r i t i e s agent i n t h i s s t a t e . 

Moreover, § 8-6-3(b)(3) does not c o n t a i n any language 

exempting a s e c u r i t y from the requirement t h a t i t be 

r e g i s t e r e d p u r s u a n t t o § 8-6-4 b e f o r e i t i s s o l d i n t h i s 

s t a t e . A c c o r d i n g l y , we f i n d no m e r i t i n Ryder's argument t h a t 

h i s s a l e s of s e c u r i t i e s i n t h i s s t a t e were exempt from the 

r e q u i r e m e n t s of the Alabama S e c u r i t i e s A c t by v i r t u e of § 8-6-

3 ( b ) ( 3 ) . 

Ryder a l s o argues t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g 

the d e f a u l t judgment and i n denying him r e l i e f from t h a t 

judgment because, he says, Mabry's c l a i m s t h a t Ryder v i o l a t e d 

the Alabama s e c u r i t i e s laws were b a r r e d by the two-year 

s t a t u t e of l i m i t a t i o n s c o n t a i n e d i n § 8 - 6 - 1 9 ( f ) , A l a . Code 

1975. In p e r t i n e n t p a r t , § 8-6-19(f) p r o v i d e s : 
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"No p e r s o n may o b t a i n r e l i e f under t h i s s e c t i o n i n 
an a c t i o n i n v o l v i n g the f a i l u r e t o r e g i s t e r u n l e s s 
s u i t i s brought w i t h i n two years from the date of 
s a l e . A l l o t h e r a c t i o n s f o r r e l i e f under t h i s 
s e c t i o n must be brought w i t h i n the e a r l i e r of two 
years a f t e r d i s c o v e r y of the v i o l a t i o n or two years 
a f t e r d i s c o v e r y s h o u l d have been made by the 
e x e r c i s e of r e a s o n a b l e c a r e . " 

The t r i a l c o u r t c o r r e c t l y a p p l i e d § 8-6-19(f) t o Mabry's c l a i m 

under § 8-6-19(a)(1) s e e k i n g r e c o v e r y f o r Ryder's s e l l i n g of 

u n r e g i s t e r e d s e c u r i t i e s t o Mabry by f i n d i n g i n f a v o r of Mabry 

o n l y w i t h r e s p e c t t o s a l e s of s e c u r i t i e s t h a t o c c u r r e d w i t h i n 

two years of the date Mabry f i l e d t h i s a c t i o n . The t r i a l c o u r t 

a l s o c o r r e c t l y a p p l i e d § 8-6-19(f) t o Mabry's c l a i m under § 8-

6-19(a)(2) s e e k i n g r e c o v e r y f o r Ryder's s e l l i n g s e c u r i t i e s t o 

Mabry by means of u n t r u e statements of m a t e r i a l f a c t s ; 

a l t h o u g h the t r i a l c o u r t found i n f a v o r of Mabry on t h a t c l a i m 

w i t h r e s p e c t t o s a l e s t h a t o c c u r r e d more than two years b e f o r e 

Mabry f i l e d t h i s a c t i o n , the e v i d e n c e e s t a b l i s h e d t h a t Mabry 

d i d not d i s c o v e r t h a t Ryder's statements were u n t r u e u n t i l a 

date t h a t was w i t h i n two years of the date Mabry f i l e d t h i s 

a c t i o n and t h a t he c o u l d not have d i s c o v e r e d t h a t those 

statements were u n t r u e by the e x e r c i s e of r e a s o n a b l e car e 

u n t i l a date t h a t was w i t h i n two years of the date he f i l e d 

t h i s a c t i o n . A c c o r d i n g l y , we f i n d no m e r i t i n Ryder's argument 
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t h a t the t r i a l c o u r t e r r e d i n a p p l y i n g the two-year s t a t u t e of 

l i m i t a t i o n s c o n t a i n e d i n § 8 - 1 6 - 1 9 ( f ) . 

F i n a l l y , Ryder argues t h a t t r i a l c o u r t e r r e d i n e n t e r i n g 

the d e f a u l t judgment a g a i n s t him and i n d e n y ing him r e l i e f 

from t h a t judgment because, he says, Mabry f a i l e d t o prove the 

e s s e n t i a l elements of h i s f r a u d and c o n v e r s i o n c l a i m s . 

However, a f a i r r e a d i n g of the t r i a l c o u r t ' s judgment 

i n d i c a t e s t h a t the t r i a l c o u r t d i d not f i n d i n f a v o r of Mabry 

w i t h r e s p e c t t o h i s f r a u d and c o n v e r s i o n c l a i m s -- the t r i a l 

c o u r t found i n f a v o r of Mabry o n l y w i t h r e s p e c t t o h i s c l a i m s 

t h a t Ryder had v i o l a t e d § 8-6-19(a)(1) and § 8 - 6 - 1 9 ( a ) ( 2 ) . 

T h e r e f o r e , Ryder's f i n a l argument has no m e r i t . 

Because Ryder has f a i l e d t o e s t a b l i s h t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g the d e f a u l t judgment a g a i n s t him or i n 

d e n y i ng him r e l i e f from t h a t judgment, we a f f i r m the judgment 

of the t r i a l c o u r t . 

APPLICATION FOR REHEARING GRANTED; OPINION OF MARCH 12, 

2010, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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