
REL: 6/4/10 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2009-2010 

2081043 

Michael Berry McMillan 

v. 

Dawn Dean McMillan 

Appeal from Etowah C i r c u i t Court 
(DR-09-112) 

BRYAN, Judge. 

M i c h a e l B e r r y M c M i l l a n ("the husband") appeals from a 

judgment d i v o r c i n g him from Dawn Dean M c M i l l a n ("the w i f e " ) . 

We a f f i r m . 

The husband p r e s e n t s two i s s u e s on a p p e a l : (1) whether 
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the t r i a l c o u r t e r r e d i n awarding the w i f e a p r o p e r t y 

s e t t l e m e n t i n the amount of $20,000, which, the husband says, 

v i o l a t e d the unambiguous terms of a p o s t n u p t i a l agreement the 

p a r t i e s had executed, and (2) whether the t r i a l c o u r t e r r e d i n 

r e q u i r i n g the husband " t o p r o v i d e the [ w i f e ] w i t h 12 months of 

COBRA" h e a l t h - i n s u r a n c e b e n e f i t s . 

The husband and the w i f e are b o t h 51 years o l d . The 

husband has one c h i l d by a p r e v i o u s m a r r i a g e , and the w i f e has 

two c h i l d r e n by a p r e v i o u s m a r r i a g e . No c h i l d r e n were born of 

the m a r r i a g e between the husband and the w i f e . 

The w i f e and her two c h i l d r e n moved i n t o the husband's 

home, which i s l o c a t e d on 17 a c r e s , a few months b e f o r e the 

husband and the w i f e m a r r i e d on November 1, 2004. B e f o r e the 

wedding, the husband had t o l d the w i f e t h a t , upon h i s death, 

he wanted the home and the 17 a c r e s t o go t o h i s b r o t h e r 

because h i s b r o t h e r had a s s i s t e d him i n d e v e l o p i n g the 17 

a c r e s . On November 8, a p p r o x i m a t e l y a week a f t e r the wedding, 

the husband p r e s e n t e d the w i f e w i t h a p o s t n u p t i a l agreement. 

The w i f e s i g n e d the p o s t n u p t i a l agreement t h a t same day 

w i t h o u t s e e k i n g the a d v i c e of an a t t o r n e y . The husband s i g n e d 

the p o s t n u p t i a l agreement on November 11, 2004. 
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I n p e r t i n e n t p a r t , the p o s t n u p t i a l agreement s t a t e s : 

"3. D i v o r c e . I f any mar r i a g e of MICHAEL B. 
McMILLAN and DAWN D. McMILLAN i s a n n u l l e d or 
d i s s o l v e d by d i v o r c e i n any j u r i s d i c t i o n , n e i t h e r 
p a r t y w i l l c l a i m any r i g h t , t i t l e , or i n t e r e s t i n or 
t o any of the s o l e p r o p e r t y or e s t a t e of the o t h e r  
p a r t y , whether r e a l , p e r s o n a l , or mixed, and each 
p a r t y does hereby waive and f o r f e i t the r i g h t t o 
c l a i m any of the s o l e p r o p e r t y of the o t h e r p a r t y i n  
such event. L i k e w i s e i n the event any mar r i a g e of 
the p a r t i e s i s a n n u l l e d or d i s s o l v e d by d i v o r c e i n 
any j u r i s d i c t i o n , the p a r t i e s agree t h a t n e i t h e r 
s h a l l c l a i m any r i g h t t o al i m o n y from the o t h e r or 
pe n s i o n or o t h e r r e t i r e m e n t p l a n r i g h t s of the 
o t h e r , and do e x p r e s s l y f o r f e i t and waive t h e i r 
r e s p e c t i v e r i g h t s t o any alimony or any such p e n s i o n 
or o t h e r r e t i r e m e n t p l a n r i g h t s . As t o p r o p e r t y 
owned j o i n t l y by the p a r t i e s , whether r e a l , 
p e r s o n a l , or mixed, i n the event any marria g e of the 
p a r t i e s i s a n n u l l e d or d i s s o l v e d by d i v o r c e i n any 
j u r i s d i c t i o n , the p a r t i e s agree t h a t e i t h e r such 
p r o p e r t i e s w i l l be s o l d and they w i l l share e q u a l l y 
i n the net proceeds of any such s a l e , o r , a t the 
o p t i o n of e i t h e r p a r t y , one p a r t y may purchase the 
ot h e r p a r t y ' s share i n a l l or any such j o i n t l y owned 
r e a l p r o p e r t i e s a t f a i r market v a l u e . A l l 
l i a b i l i t i e s i n c o n n e c t i o n w i t h any of s a i d 
p r o p e r t i e s , i n c l u d i n g mortgage i n d e b t e d n e s s , s h a l l 
be c o n s i d e r e d j o i n t , whether e n t e r e d i n t o by b o t h of 
the p a r t i e s or by one of the p a r t i e s a l o n e . 

"7. D i s c l o s u r e of F a c t s . DAWN D. McMILLAN 
acknowledge[s] t h a t the p r e s e n t approximate net 
worth of MICHAEL B. McMILLAN has been f u l l y and 
c o m p l e t e l y d i s c l o s e d t o her, t h a t she has g i v e n 
c o n s i d e r a t i o n t o t h i s i n f o r m a t i o n , t h a t she has had 
the a d v i c e of independent c o u n s e l , or has d e c l i n e d 
the a d v i c e of independent c o u n s e l and t h a t she i s 
e n t e r i n g i n t o t h i s P o s t n u p t i a l Agreement f r e e l y and 
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w i t h a f u l l u n d e r s t a n d i n g of i t s p r o v i s i o n s . MICHAEL 
B. McMILLAN acknowledges t h a t the p r e s e n t 
approximate net worth of DAWN D. McMILLAN has been 
f u l l y d i s c l o s e d t o him, t h a t he understands t h a t he 
has g i v e n c o n s i d e r a t i o n t o t h i s i n f o r m a t i o n , t h a t he 
has had the a d v i c e of independent c o u n s e l , and t h a t 
he i s e n t e r i n g i n t o t h i s P o s t n u p t i a l Agreement 
f r e e l y and w i t h a f u l l u n d e r s t a n d i n g of i t s 
p r o v i s i o n s . 

"8. C o n s i d e r a t i o n . The c o n s i d e r a t i o n f o r t h i s 
P o s t n u p t i a l Agreement i s the c o n t i n u a t i o n of the 
m a r r i a g e by the p a r t i e s , and the mutual covenants, 
p r o m i s e s , and b e n e f i t s h e r e i n c o n t a i n e d . " 

( C a p i t a l i z a t i o n i n o r i g i n a l ; emphasis added.) 

A f t e r the m a r r i a g e , the w i f e improved the 17 a c r e s by, 

among o t h e r t h i n g s , b u i l d i n g r o c k gardens, p l a n t i n g f l o w e r s , 

and s p r e a d i n g sand a l o n g the bank of a pond l o c a t e d on the 17 

a c r e s . The husband p a i d f o r many of the m a t e r i a l s used i n 

those improvements. 

F o l l o w i n g an argument, the p a r t i e s s e p a r a t e d on January 

29, 2009. On F e b r u a r y 13, 2009, the w i f e sued the husband f o r 

a d i v o r c e on the ground of i n c o m p a t i b i l i t y and sought an 

e q u i t a b l e d i v i s i o n of the m a r i t a l p r o p e r t y . On February 26, 

2009, the husband answered the w i f e ' s c o m p l a i n t and a s s e r t e d 

a c o u n t e r c l a i m s e e k i n g a d i v o r c e on the ground of 

i n c o m p a t i b i l i t y . In h i s answer, he a s s e r t e d t h a t the 

p o s t n u p t i a l agreement b a r r e d the w i f e from c l a i m i n g an 
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i n t e r e s t i n the home and the 17 a c r e s where the husband and 

the w i f e had r e s i d e d d u r i n g the m a r r i a g e . The w i f e then 

answered the husband's c o u n t e r c l a i m . 

F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , on A p r i l 23, 2009, 

e n t e r e d an o r d e r awarding the w i f e pendente l i t e a l imony i n 

the amount of $400 per month. The husband moved the t r i a l 

c o u r t t o r e c o n s i d e r t h a t award on the ground t h a t i t v i o l a t e d 

the p o s t n u p t i a l agreement; the t r i a l c o u r t d e n i e d t h a t motion. 

F o l l o w i n g an ore tenus p r o c e e d i n g , the t r i a l c o u r t 

e n t e r e d a judgment d i v o r c i n g the p a r t i e s on June 29, 2009. In 

p e r t i n e n t p a r t , the judgment s t a t e d : 

" T h i s m a t t e r h a v i n g come b e f o r e t h i s Honorable 
Court on the 26th day of May, 2009, i t i s hereby 
ORDERED, ADJUDGED AND DECREED, as f o l l o w s : 

"  

"2. That the C o u r t h o l d s t h a t the p o s t n u p t i a l  
agreement i s v a l i d t o the e x t e n t t h a t i t does not  
c o n f l i c t w i t h t h i s f i n a l decree of d i v o r c e i s s u e d by 
t h i s C o u r t . 

II 

"4. The [husband] i s o r d e r e d t o pay t o the  
[wife] $20,000.00 as a p r o p e r t y s e t t l e m e n t t o be 
p a i d w i t h i n 60 days from the date of t h i s o r d e r . The 
[husband] i s r e q u i r e d t o c o n t i n u e p a y i n g the $400.00 
per month alimony pending payment by the [husband] 
t o the [wife] i n the amount of $20,000.00. The 
[husband] i s t o be g i v e n c r e d i t f o r the $400.00 per 
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month b e g i n n i n g June 1, 2009 towards the $20,000.00 
p r o p e r t y i n t e r e s t . 

"5. The [husband] i s o r d e r e d t o p r o v i d e the  
[wife] w i t h 12 months of COBRA b e g i n n i n g the date of  
t h i s o r d e r . " 

( C a p i t a l i z a t i o n i n o r i g i n a l ; emphasis added.) 

The husband t i m e l y moved the t r i a l c o u r t t o a l t e r or 

amend the judgment p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P. The 

husband a s s e r t e d t h a t the t r i a l c o u r t s h o u l d a l t e r or amend 

the judgment t o s t a t e the ground upon which the d i v o r c e was 

g r a n t e d . He a l s o a s s e r t e d t h a t the t r i a l c o u r t s h o u l d a l t e r or 

amend the judgment t o e l i m i n a t e the award t o the w i f e of a 

p r o p e r t y s e t t l e m e n t i n the amount of $20,000 because, he s a i d , 

t h a t award v i o l a t e d the p o s t n u p t i a l agreement, which, the 

husband s a i d , the t r i a l c o u r t had determined was v a l i d . In 

a d d i t i o n , he a s s e r t e d t h a t the t r i a l c o u r t s h o u l d a l t e r or 

amend the judgment t o e l i m i n a t e the p r o v i s i o n r e q u i r i n g him 

"to p r o v i d e the [wife] w i t h 12 months of COBRA" h e a l t h -

i n s u r a n c e b e n e f i t s because, he s a i d , the w i f e had not 

r e q u e s t e d such r e l i e f i n her c o m p l a i n t or i n her d i r e c t 

t e s t i m o n y a t t r i a l and the p a r t i e s ' c i r c u m s t a n c e s d i d not 

war r a n t such r e l i e f . The t r i a l c o u r t amended the judgment t o 

s p e c i f y i n c o m p a t i b i l i t y as the ground upon which the d i v o r c e 
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was g r a n t e d and d e n i e d the husband's postjudgment motion i n 

a l l o t h e r r e s p e c t s . The husband then t i m e l y a p p e a l e d t o t h i s 

c o u r t . 

Because the t r i a l c o u r t r e c e i v e d e v i d e n c e ore tenus, our 

r e v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'"'[W]hen a t r i a l c o u r t hears ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v.  
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a p r e s u m p t i o n of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

The husband f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e a p r o p e r t y s e t t l e m e n t i n the amount of 

$20,000 because, he says, t h a t award v i o l a t e s the p o s t n u p t i a l 

agreement, which, he says, the t r i a l c o u r t d e termined was 
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v a l i d . The w i f e , on the o t h e r hand, argues t h a t the t r i a l 

c o u r t d i d not e r r i n awarding her the p r o p e r t y s e t t l e m e n t i n 

the amount of $20,000 because, she says, the t r i a l c o u r t c o u l d 

have found from the e v i d e n c e t h a t the home and the 17 a c r e s 

were used f o r the common b e n e f i t of the husband and the w i f e 

b e f o r e t h e y s i g n e d the p o s t n u p t i a l agreement and t h a t , 

t h e r e f o r e , the home and the 17 a c r e s c o n s t i t u t e d m a r i t a l 

p r o p e r t y r a t h e r than the husband's s e p a r a t e p r o p e r t y on the 

date t h e y s i g n e d the p o s t n u p t i a l agreement. Thus, a c c o r d i n g t o 

the w i f e , the t r i a l c o u r t c o u l d have found t h a t she had not 

waived her c l a i m t o an i n t e r e s t i n the home and the 17 a c r e s 

by s i g n i n g the p o s t n u p t i a l agreement. Consequently, a c c o r d i n g 

t o the w i f e , the t r i a l c o u r t had the d i s c r e t i o n t o award her 

$20,000 t o compensate her f o r her i n t e r e s t i n the home and the 

17 a c r e s . 

In N e l s o n v. E s t a t e of N e l s o n , [Ms. 2080989, Jan. 29, 

2010] So. 3d ( A l a . C i v . App. 2010), a case i n v o l v i n g 

a p o s t n u p t i a l agreement, t h i s c o u r t s t a t e d : 

" ' [ A ] n t e n u p t i a l agreements are v a l i d i n Alabama. 
However, c o u r t s s c r u t i n i z e such agreements t o 
determine whether t h e y are j u s t and r e a s o n a b l e . ' 
B a r n h i l l v. B a r n h i l l , 386 So. 2d 749, 751 ( A l a . C i v . 
App. 1980) ( c i t a t i o n o m i t t e d ) . P r e n u p t i a l and 
p o s t n u p t i a l agreements are s c r u t i n i z e d by the same 
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s t a n d a r d s . Tibbs v. Anderson, 580 So. 2d 1337, 1339 
( A l a . 1991). In B a r n h i l l , s u p r a , t h i s c o u r t r e q u i r e d 
the p a r t y s e e k i n g t o e n f o r c e an a n t e n u p t i a l 
agreement -- i n t h a t case, a husband s e e k i n g t o 
e n f o r c e a p r e n u p t i a l agreement -- t o show t h a t the 
e n t i r e t r a n s a c t i o n was f a i r , j u s t , and e q u i t a b l e 
from the w i f e ' s p o i n t of view or t h a t the agreement 
had been f r e e l y and v o l u n t a r i l y e n t e r e d i n t o by the 
w i f e , w i t h competent independent a d v i c e and w i t h 
f u l l knowledge of her i n t e r e s t i n the e s t a t e and i t s 
approximate v a l u e . I d . a t 751. 'Meeting the 
r e q u i r e m e n t s of e i t h e r of the above t e s t s i s 
s u f f i c i e n t t o g i v e e f f e c t t o an a n t e n u p t i a l 
agreement.' I d . " 

So. 3d a t . Moreover, i f a w r i t t e n a n t e n u p t i a l or 

p o s t n u p t i a l agreement i s v a l i d and unambiguous, i t must be 

e n f o r c e d a c c o r d i n g t o i t s terms. See Hubbard v. B e n t l e y , 17 

So. 3d 652, 654 ( A l a . C i v . App. 2008) ("[W]e h e l d i n b o t h 

M c G i f f e r t v. M c G i f f e r t , 627 So. 2d 972, 977 ( A l a . C i v . App. 

1993), and i n Brown v. Brown, [26] So. 3d [1210, 1219] ( A l a . 

C i v . App. 2007), t h a t t r i a l c o u r t s may not d i s p o s e of p r o p e r t y 

a d d r e s s e d i n an a n t e n u p t i a l agreement i n a manner t h a t i s 

i n c o n s i s t e n t w i t h t h a t agreement."). 

In N e l s o n v. E s t a t e of N e l s o n , an e x h i b i t a t t a c h e d t o the 

p o s t n u p t i a l agreement s p e c i f i e d what p r o p e r t y the p a r t i e s 

agreed was the s e p a r a t e p r o p e r t y of the husband and the 

s e p a r a t e p r o p e r t y of the w i f e f o r purposes of the p o s t n u p t i a l 

agreement. So. 3d a t . In the case now b e f o r e us, on 
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the o t h e r hand, n e i t h e r the p o s t n u p t i a l agreement i t s e l f nor 

an a t t a c h e d e x h i b i t s p e c i f i e d what p r o p e r t y the p a r t i e s agreed 

was the s e p a r a t e p r o p e r t y of the husband and the s e p a r a t e 

p r o p e r t y of the w i f e f o r purposes of the p o s t n u p t i a l 

agreement. The u n d i s p u t e d e v i d e n c e e s t a b l i s h e d t h a t the home 

and the 17 a c r e s were used f o r the common b e n e f i t of the 

husband and the w i f e between November 1, 2004, the date t h e y 

m a r r i e d , and November 8, 2004, the date the w i f e s i g n e d the 

p o s t n u p t i a l agreement. 

In the absence of a c o n t r a c t u a l agreement r e g a r d i n g what 

p r o p e r t y c o n s t i t u t e d each p a r t y ' s s e p a r a t e p r o p e r t y on the 

date t h e y s i g n e d the p o s t n u p t i a l agreement, we must l o o k t o 

the law g o v e r n i n g what c o n s t i t u t e s a spouse's s e p a r a t e 

p r o p e r t y t o determine whether the home and the 17 a c r e s were 

the husband's s e p a r a t e p r o p e r t y on the date the w i f e s i g n e d 

the p o s t n u p t i a l agreement. In N i c h o l s v. N i c h o l s , 824 So. 2d 

797 ( A l a . C i v . App. 2001), t h i s c o u r t s t a t e d : 

"A p a r t y ' s '"separate e s t a t e " i s t h a t p r o p e r t y over 
which [he or] she e x e r c i s e s e x c l u s i v e c o n t r o l and 
from which the [spouse] ... d e r i v e s no b e n e f i t by 
reason of the m a r i t a l r e l a t i o n s h i p . ' Gartman v.  
Gartman, 376 So. 2d 711, 713 ( A l a . C i v . App. 1978). 
The s e p a r a t e e s t a t e of the p a r t i e s i n a d i v o r c e 
p r o c e e d i n g i n c l u d e s p r o p e r t y owned p r i o r t o the 
ma r r i a g e and p r o p e r t y r e c e i v e d by g i f t or 
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i n h e r i t a n c e d u r i n g the m a r r i a g e . § 30-2-51(a), A l a . 
Code 1975. A l t h o u g h m a r i t a l p r o p e r t y g e n e r a l l y 
i n c l u d e s p r o p e r t y p u r c h a s e d or o t h e r w i s e accumulated 
by the p a r t i e s d u r i n g the m a r r i a g e , i t may a l s o  
i n c l u d e the p r o p e r t y a c q u i r e d b e f o r e the marriag e or 
r e c e i v e d by g i f t or i n h e r i t a n c e d u r i n g the marriag e 
when i t i s used, or income from i t i s used, 
r e g u l a r l y f o r the common b e n e f i t of the p a r t i e s  
d u r i n g t h e i r m a r r i a g e . See § 30-2-51(a), A l a . Code 
1975. 

"The t r i a l judge i s g r a n t e d b r o a d d i s c r e t i o n i n  
d e t e r m i n i n g whether p r o p e r t y p u r c h a s e d b e f o r e the  
p a r t i e s ' m a r r i a g e or r e c e i v e d by g i f t or i n h e r i t a n c e 
was used ' r e g u l a r l y f o r the common b e n e f i t of the  
p a r t i e s d u r i n g the m a r r i a g e . ' See § 30-2-51, A l a . 
Code 1975. Even i f the t r i a l c o u r t determines t h a t 
such p r o p e r t y was r e g u l a r l y used f o r the common 
b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , the 
d e t e r m i n a t i o n whether t o i n c l u d e such p r o p e r t y i n 
the m a r i t a l a s s e t s t o be d i v i d e d between the p a r t i e s 
l i e s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . 
D u r b i n v. D u r b i n , 818 So. 2d 404 ( A l a . 2001)." 

824 So. 2d a t 802 (emphasis added). 

Because the p a r t i e s d i d not s p e c i f y i n the p o s t n u p t i a l 

agreement t h a t the home and the 17 a c r e s were the s e p a r a t e 

p r o p e r t y of the husband f o r purposes of the p o s t n u p t i a l 

agreement, the t r i a l c o u r t was f r e e t o determine t h a t the home 

and the 17 ac r e s c o n s t i t u t e d m a r i t a l p r o p e r t y by v i r t u e of 

t h e i r use f o r the common b e n e f i t of the husband and the w i f e 

b e f o r e the w i f e s i g n e d the p o s t n u p t i a l agreement. A l t h o u g h the 

p o s t n u p t i a l agreement r e q u i r e s t h a t the p a r t i e s s e l l t h e i r 
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m a r i t a l p r o p e r t y and d i v i d e the proceeds e q u a l l y u n l e s s one of 

the p a r t i e s buys the o t h e r ' s i n t e r e s t i n the m a r i t a l p r o p e r t y , 

the husband does not argue t h a t the t r i a l c o u r t e r r e d by 

awarding the w i f e $20,000 t o compensate her f o r her i n t e r e s t 

i n the home and the 17 a c r e s . "When an a p p e l l a n t f a i l s t o 

argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s waived." B o s h e l l v.  

K e i t h , 418 So. 2d 89, 92 ( A l a . 1982). Consequently, we a f f i r m 

the t r i a l c o u r t ' s judgment i n s o f a r as i t awarded the w i f e a 

p r o p e r t y s e t t l e m e n t i n the amount of $20,000. 

The husband next argues t h a t the t r i a l c o u r t e r r e d i n 

o r d e r i n g him " t o p r o v i d e the [wife] w i t h 12 months of COBRA" 

h e a l t h - i n s u r a n c e b e n e f i t s because, he sa y s , she d i d not 

re q u e s t such r e l i e f i n her c o m p l a i n t or i n her d i r e c t 

t e s t i m o n y a t t r i a l and the evi d e n c e d i d not e s t a b l i s h t h a t 

COBRA h e a l t h - i n s u r a n c e b e n e f i t s are a v a i l a b l e t h r o u g h h i s 

employer. A l t h o u g h the w i f e d i d not r e q u e s t t h a t the t r i a l 

c o u r t o r d e r the husband t o pay f o r COBRA h e a l t h - i n s u r a n c e 

b e n e f i t s u n t i l she t e s t i f i e d d u r i n g the r e b u t t a l phase of the 

t r i a l , the husband d i d not o b j e c t t o her t e s t i m o n y c o n c e r n i n g 

t h a t r e q u e s t . Rule 1 5 ( b ) , A l a . R. C i v . P., p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t "[w]hen i s s u e s not r a i s e d by the 
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p l e a d i n g s are t r i e d by ex p r e s s or i m p l i e d consent of the 

p a r t i e s , t h e y s h a l l be t r e a t e d i n a l l r e s p e c t s as i f t h e y had 

been r a i s e d i n the p l e a d i n g s . " The husband, by f a i l i n g t o 

o b j e c t t o the w i f e ' s t e s t i m o n y c o n c e r n i n g her r e q u e s t f o r 

COBRA h e a l t h - i n s u r a n c e b e n e f i t s i m p l i c i t l y c onsented t o the 

t r i a l c o u r t ' s c o n s i d e r i n g t h a t r e q u e s t a t t r i a l . See Hawk v.  

B a v a r i a n Motor Works, 342 So. 2d 355, 358 ( A l a . 1977) 

("Implied consent t o the t r i a l of an i s s u e may be found when 

a p a r t y f a i l s t o o b j e c t t o evi d e n c e o f f e r e d c o n c e r n i n g i t 

") T h e r e f o r e , t h e r e i s no m e r i t t o the husband's argument 

t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g him t o p r o v i d e COBRA 

h e a l t h - i n s u r a n c e b e n e f i t s f o r the w i f e i n the absence of a 

c l a i m f o r such b e n e f i t s i n her c o m p l a i n t and i n her d i r e c t 

t e s t i m o n y . 

The husband's argument t h a t the t r i a l c o u r t e r r e d by 

o r d e r i n g him t o p r o v i d e COBRA h e a l t h - i n s u r a n c e b e n e f i t s i n the 

absence of any evi d e n c e e s t a b l i s h i n g t h a t such b e n e f i t s were 

a v a i l a b l e t h r o u g h h i s employer would w a r r a n t a r e v e r s a l of 

t h a t p r o v i s i o n of the d i v o r c e judgment i f he had p r e s e n t e d 

t h a t argument t o the t r i a l c o u r t . In Lackey v. Lackey, 18 So. 

3d 393 ( A l a . C i v . App. 2009), t h i s c o u r t h e l d t h a t a t r i a l 
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c o u r t had e r r e d i n o r d e r i n g a husband t o p r o v i d e h i s w i f e w i t h 

COBRA h e a l t h - i n s u r a n c e b e n e f i t s i n the absence of any ev i d e n c e 

e s t a b l i s h i n g t h a t such b e n e f i t s were a v a i l a b l e t h r o u g h h i s 

employer. However, i n the case now b e f o r e us, the husband d i d 

not argue t o the t r i a l c o u r t t h a t i t c o u l d not o r d e r him t o 

p r o v i d e COBRA h e a l t h - i n s u r a n c e b e n e f i t s i n the absence o f 

evi d e n c e e s t a b l i s h i n g t h a t such b e n e f i t s were a v a i l a b l e 

t h r o u g h h i s employer. We cannot r e v e r s e the t r i a l c o u r t ' s 

judgment on the b a s i s of an argument t h a t i s p r e s e n t e d f o r the 

f i r s t time on a p p e a l . See Andrews v. M e r r i t t O i l Co., 612 So. 

2d 409, 410 ( A l a . 1992) ("This Court cannot c o n s i d e r arguments 

r a i s e d f o r the f i r s t time on appeal " ) . 

A c c o r d i n g l y , we a f f i r m the judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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