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MOORE, Judge. 

On March 6, 2009, the Bessemer D i v i s i o n of the J e f f e r s o n 

C i r c u i t C ourt ("the t r i a l c o u r t " ) e n t e r e d a judgment i n f a v o r 

of C h a r l e s J u l i a n o and h i s w i f e , C a r o l y n J u l i a n o , i n a c i v i l 

a c t i o n a r i s i n g out of a d i s p u t e r e g a r d i n g a s e r i e s of s t e p s 
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c o n s t r u c t e d by the J u l i a n o s i n a common area i n the W i l l o w 

Lake S u b d i v i s i o n ("the s u b d i v i s i o n " ) . I n t h a t judgment, the 

t r i a l c o u r t e n j o i n e d the W i l l o w Lake R e s i d e n t i a l A s s o c i a t i o n , 

I n c . ("the A s s o c i a t i o n " ) , from removing the s t e p s from the 

common a r e a ; awarded C h a r l e s J u l i a n o $20,000 i n damages 

r e c o v e r a b l e a g a i n s t the A s s o c i a t i o n and i t s c o d e f e n d a n t s , 

C r a i g H a r r i n g t o n , S t e v e Van G i l d e r , C u r t i s Guenther, K a t h l e e n 

Z a v a t t i , and R e n t a l Managers, I n c . ; and o r d e r e d the a s s e t s of 

the A s s o c i a t i o n t o be p l a c e d i n t o r e c e i v e r s h i p . From t h a t 

judgment, the A s s o c i a t i o n and i t s codefendants a p p e a l . 1 

F a c t s and P r o c e d u r a l Background 

The d i s p u t e between the p a r t i e s began a f t e r the J u l i a n o s 

c l e a r e d an overgrown a r e a of l a n d i m m e d i a t e l y b e h i n d t h e i r 

r e c e n t l y p u r c h a s e d home i n the s u b d i v i s i o n and e r e c t e d a 

s e r i e s of s t e p s l e a d i n g from t h e i r p r o p e r t y t o the edge of Tom 

Sawyer Lake. C h a r l e s J u l i a n o t e s t i f i e d t h a t , when he and h i s 

w i f e p u r c h a s e d t h e i r p r o p e r t y , c e r t a i n statements made by the 

p r i o r homeowner l e d J u l i a n o t o b e l i e v e t h a t the J u l i a n o s would 

1The a p p e l l a n t s t i m e l y f i l e d t h e i r n o t i c e of appeal t o the 
supreme c o u r t ; t h a t c o u r t d e t e r m i n e d t h a t the appeal f e l l 
w i t h i n t h i s c o u r t ' s a p p e l l a t e j u r i s d i c t i o n and, a c c o r d i n g l y , 
t r a n s f e r r e d the case t o t h i s c o u r t . 
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own the l a n d l e a d i n g from t h e i r home t o the l a k e . However, 

b o t h the d e s c r i p t i o n of the p r o p e r t y i n the deed t r a n s f e r r i n g 

the p r o p e r t y t o the J u l i a n o s and a s u r v e y p r o v i d e d t o the 

J u l i a n o s a t the c l o s i n g of the l o a n t o purchase the p r o p e r t y 

showed i n d i s p u t a b l y t h a t the J u l i a n o s ' p r o p e r t y l i n e ended 

w e l l above the edge of Tom Sawyer Lake. As a r e s u l t , i t i s 

u n d i s p u t e d t h a t a m a j o r i t y of the s t e p s were b u i l t on a common 

area b o r d e r i n g the l a k e . 

The J u l i a n o s e v e n t u a l l y r e c e i v e d a l e t t e r from K a t h l e e n 

Z a v a t t i , an employee of R e n t a l Managers, I n c . , i n f o r m i n g them 

t h a t she was managing the common areas of the s u b d i v i s i o n on 

b e h a l f of the A s s o c i a t i o n and t h a t the A s s o c i a t i o n m a i n t a i n e d 

t h a t the c o n s t r u c t i o n of the s t e p s v i o l a t e d c e r t a i n 

r e s t r i c t i v e covenants a p p l i c a b l e t o the s u b d i v i s i o n . C h a r l e s 

J u l i a n o t e s t i f i e d t h a t , d e s p i t e c e r t a i n r e f e r e n c e s i n the 

J u l i a n o s ' deed and i n o t h e r documents p r e s e n t e d t o the 

J u l i a n o s a t the c l o s i n g of the l o a n t o purchase the p r o p e r t y , 

he d i d not r e a l i z e t h a t any r e s t r i c t i v e covenants would a p p l y 

t o the J u l i a n o s ' use of the common areas i n the s u b d i v i s i o n or 

t h a t any v i o l a t i o n s of those r e s t r i c t i v e covenants c o u l d be 

e n f o r c e d by a homeowners' a s s o c i a t i o n . When the J u l i a n o s 

3 



2081099 

r e c e i v e d Z a v a t t i ' s l e t t e r , C h a r l e s J u l i a n o met w i t h her t o 

d i s c u s s the m a t t e r . F o l l o w i n g t h a t meeting, and a f t e r 

o b t a i n i n g a s u r v e y of the s u b j e c t p r o p e r t y , Z a v a t t i s e n t the 

J u l i a n o s another l e t t e r g i v i n g them the o p t i o n of e i t h e r 

p u r c h a s i n g the common a r e a , w i t h the consent of the a b u t t i n g 

landowners, or removing the s t e p s . The J u l i a n o s d i d not agree 

t o e i t h e r o p t i o n ; 2 i n s t e a d , C h a r l e s J u l i a n o , b e l i e v i n g t h a t 

the A s s o c i a t i o n was t h r e a t e n i n g t o tak e p a r t of the J u l i a n o s ' 

p r o p e r t y , r e t a i n e d an a t t o r n e y , who demanded by correspondence 

t h a t Z a v a t t i and the A s s o c i a t i o n cease h a r a s s i n g the J u l i a n o s . 

On J u l y 31, 2006, C h a r l e s J u l i a n o f i l e d a c i v i l a c t i o n 

a g a i n s t the A s s o c i a t i o n and i t s c o d e f e n d a n t s , t h r e e of whom -¬

H a r r i n g t o n , Van G i l d e r , and Guenther -- i n 2005 and 2006, 

a c t e d as members of the b o a r d of d i r e c t o r s of the A s s o c i a t i o n 

and one of whom -- Z a v a t t i -- i n l a t e 2005 and 2006, a c t e d as 

the p r o p e r t y manager f o r the s u b d i v i s i o n t h r o u g h her employer, 

R e n t a l Managers, In c . In count one of h i s c o m p l a i n t , J u l i a n o 

r e q u e s t e d t h a t the t r i a l c o u r t permanently e n j o i n the 

2The A s s o c i a t i o n l a t e r withdrew the o p t i o n s a f t e r 
r e a l i z i n g t h a t i t would have t o o b t a i n the consent of e v e r y 
landowner i n the s u b d i v i s i o n i n o r d e r t o convey a p a r t of the 
common a r e a s . 
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A s s o c i a t i o n from t a k i n g any a c t i o n t o remove the s t e p s or t o 

damage the J u l i a n o s ' p r o p e r t y or the area i m m e d i a t e l y b e h i n d 

the J u l i a n o s ' p r o p e r t y . In count two, J u l i a n o a s s e r t e d t h a t 

the A s s o c i a t i o n had never been p r o p e r l y i n c o r p o r a t e d , t h a t i t s 

b o a r d of d i r e c t o r s had never been p r o p e r l y a p p o i n t e d , t h a t the 

boa r d of d i r e c t o r s had not f o l l o w e d c e r t a i n c o r p o r a t e 

f o r m a l i t i e s , and t h a t the bo a r d of d i r e c t o r s had i m p r o p e r l y 

c o l l e c t e d homeowners' dues based on the m i s r e p r e s e n t a t i o n t h a t 

the A s s o c i a t i o n was a c t i n g as an i n c o r p o r a t e d a s s o c i a t i o n . 

J u l i a n o sought t o e n j o i n "the d e f e n d a n t s " from t a k i n g any 

f u r t h e r a c t i o n w i t h r e g a r d t o the a s s e t s of the A s s o c i a t i o n 

and r e q u e s t e d t h a t the t r i a l c o u r t a p p o i n t a r e c e i v e r t o 

assume c o n t r o l of the a s s e t s of the A s s o c i a t i o n or t o p r o p e r l y 

i n c o r p o r a t e the A s s o c i a t i o n . In count t h r e e , J u l i a n o asked 

the t r i a l c o u r t t o d e c l a r e the r e s t r i c t i v e covenants, bylaws, 

and a r t i c l e s of i n c o r p o r a t i o n of the A s s o c i a t i o n t o be v o i d . 

In a d d i t i o n , i n o t h e r counts of h i s c o m p l a i n t , J u l i a n o 

a s s e r t e d c l a i m s of u n j u s t enrichment and quantum m e r u i t , and 

he sought damages a g a i n s t the A s s o c i a t i o n and i t s codefendants 

f o r t r e s p a s s , s l a n d e r , and f r a u d . 
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Based on the a l l e g a t i o n s i n the c o m p l a i n t , c o u n s e l 

r e t a i n e d t o defend the l a w s u i t i n v e s t i g a t e d the h i s t o r y of the 

A s s o c i a t i o n and d i s c o v e r e d t h a t the A s s o c i a t i o n had never been 

p r o p e r l y i n c o r p o r a t e d . On August 22, 2006, the A s s o c i a t i o n 

f i l e d a r t i c l e s of i n c o r p o r a t i o n i n the Bessemer D i v i s i o n of 

the J e f f e r s o n Probate C o u r t , which a r t i c l e s were p u r p o r t e d l y 

c o r r e c t e d or amended on August 24, 2006. A l i t t l e over a 

month a f t e r the a r t i c l e s of i n c o r p o r a t i o n were f i l e d , the 

A s s o c i a t i o n f i l e d an answer t o C h a r l e s J u l i a n o ' s c o m p l a i n t and 

a c o u n t e r c l a i m i n which C a r o l y n J u l i a n o was named as a 

c o u n t e r c l a i m defendant, s e e k i n g a d e c l a r a t i o n t h a t the 

J u l i a n o s had e r e c t e d the s t e p s i n v i o l a t i o n of c e r t a i n 

r e s t r i c t i v e covenants; t h a t the A s s o c i a t i o n had the r i g h t t o 

e n f o r c e the r e s t r i c t i v e covenants a g a i n s t the J u l i a n o s and t o 

remove the s t e p s from the common a r e a ; and t h a t the 

A s s o c i a t i o n had the r i g h t , p u r s u a n t t o c e r t a i n r e s t r i c t i v e 

c ovenants, t o r e c o v e r c o s t s and a t t o r n e y ' s f e e s i n c u r r e d by i t 

i n e n f o r c i n g the r e s t r i c t i v e covenants. The codefendants a l s o 

answered J u l i a n o ' s c o m p l a i n t . The case proceeded t o t r i a l on 

November 17, 2008, d u r i n g which the t r i a l c o u r t a l l o w e d 

J u l i a n o t o amend h i s c o m p l a i n t t o f u r t h e r a l l e g e t h a t the 
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defendants had i n t e r f e r e d w i t h h i s r i g h t t o use and e n j o y the 

common a r e a . The t r i a l c o u r t e n t e r e d a judgment f a v o r a b l e t o 

the J u l i a n o s on March 6, 2009. The t r i a l c o u r t s u b s e q u e n t l y 

d e n i e d the A s s o c i a t i o n ' s and i t s c o d e f e n d a n t s ' postjudgment 

motions. 

I n c o r p o r a t i o n and o t h e r R e l a t e d I s s u e s 

In i t s judgment, the t r i a l c o u r t found t h a t i n 1995 the 

W i l l o w Lake P a r t n e r s h i p ("the p a r t n e r s h i p " ) f i l e d i n the 

Bessemer D i v i s i o n of the J e f f e r s o n Probate Court a document 

e n t i t l e d " W i l l o w Lake R e s i d e n t i a l D e c l a r a t i o n of Covenants, 

C o n d i t i o n s , and R e s t r i c t i o n s . " That document cont e m p l a t e d the 

f o r m a t i o n of a n o n p r o f i t c o r p o r a t i o n t o be d e s i g n a t e d as 

" W i l l o w Lake R e s i d e n t i a l A s s o c i a t i o n , I n c . " The p a r t n e r s h i p 

a t t a c h e d a r t i c l e s of i n c o r p o r a t i o n and bylaws f o r the 

A s s o c i a t i o n t o the d e c l a r a t i o n , but, the p a r t i e s agree, the 

f i l i n g of those attachments d i d not comply w i t h the s t a t u t e 

r e g a r d i n g the method f o r p r o p e r i n c o r p o r a t i o n , see A l a . Code 

1975, § 10-3A-60, so the A s s o c i a t i o n was not, a t t h a t t i m e , 

p r o p e r l y i n c o r p o r a t e d . 

The r e c o r d shows t h a t the p a r t n e r s h i p managed and 

o p e r a t e d the u n i n c o r p o r a t e d A s s o c i a t i o n from 1995 through l a t e 
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1999, a t which time i t n o t i f i e d the homeowners i n the 

s u b d i v i s i o n t h a t i t would be t u r n i n g over the management of 

the A s s o c i a t i o n t o them. A s m a l l group of homeowners, 

r e p r e s e n t i n g f a r l e s s than o n e - h a l f of a l l the homeowners i n 

the s u b d i v i s i o n , formed a t r a n s i t i o n committee and e l e c t e d 

n i n e d i r e c t o r s t h a t then assumed c o n t r o l of the A s s o c i a t i o n . 

I t i s u n d i s p u t e d t h a t the e l e c t i o n d i d not comply w i t h the 

bylaws f i l e d by the p a r t n e r s h i p , which c a l l e d f o r o n l y t h r e e 

d i r e c t o r s who were t o be a p p o i n t e d by the p a r t n e r s h i p or 

e l e c t e d by a m a j o r i t y o f the homeowners. T h e r e a f t e r , the 

A s s o c i a t i o n f a i l e d t o h o l d annual meetings a t t e n d e d by a 

quorum of the homeowners i n the s u b d i v i s i o n , as r e q u i r e d by 

the bylaws. The bylaws p r o v i d e d the b o a r d of d i r e c t o r s 

a u t h o r i t y t o a p p o i n t an A r c h i t e c t u r a l Review Committee 

("ARC"). The t r i a l c o u r t found t h a t , because the b o a r d of 

d i r e c t o r s had not been p r o p e r l y formed, the b o a r d never 

p r o p e r l y a p p o i n t e d an ARC. 

In e a r l y 2005, the a c t i n g b o a r d of d i r e c t o r s d i s c o v e r e d 

t h a t the A s s o c i a t i o n was not l i s t e d as a c o r p o r a t i o n on the 

Web s i t e f o r the Alabama S e c r e t a r y of S t a t e . A f t e r s e v e r a l 

b o a r d members i n v e s t i g a t e d the m a t t e r , the b o a r d d e c i d e d not 
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t o t a k e any a c t i o n t o i n c o r p o r a t e , a d e c i s i o n r e f l e c t e d i n the 

minutes of a meeting of the board, which r e a d as f o l l o w s : "We 

meet a l l the q u a l i f i c a t i o n s f o r an A s s o c i a t i o n and we do not 

need t o be i n c o r p o r a t e d . " 

F o l l o w i n g s e r v i c e of J u l i a n o ' s c o m p l a i n t , the b o a r d 

r e t a i n e d an a t t o r n e y , who d i s c o v e r e d the 1995 f i l i n g e r r o r . 

The a t t o r n e y a r r a n g e d f o r the f i l i n g of a r t i c l e s of 

i n c o r p o r a t i o n on August 22, 2006. Those a r t i c l e s i n c o r r e c t l y 

i d e n t i f i e d Z a v a t t i as a b o a r d member and c o n t a i n e d s e v e r a l 

t y p o g r a p h i c a l e r r o r s . On August 24, 2006, the a t t o r n e y 

attempted t o c o r r e c t those e r r o r s by f i l i n g amended a r t i c l e s 

of i n c o r p o r a t i o n . The t r i a l c o u r t found t h a t the August 24 

f i l i n g d i d not comply w i t h "the r equirement f o r f i l i n g Amended 

A r t i c l e s of I n c o r p o r a t i o n . See A l a . Code 1975, § 10-3A-81." 

For t h a t r eason, the t r i a l c o u r t found t h a t the A s s o c i a t i o n 

had a g a i n f a i l e d t o i n c o r p o r a t e . 

On January 8, 2007, a quorum of the homeowners i n the 

s u b d i v i s i o n met f o r the purpose of r a t i f y i n g the a c t s 

performed on b e h a l f of the A s s o c i a t i o n f o r the p r e c e d i n g seven 

y e a r s . The homeowners v o t e d 77 t o 68 f o r r a t i f i c a t i o n . I n 
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i t s judgment, the t r i a l c o u r t c o n s i d e r e d t h a t v o t e a n u l l i t y 

because the A s s o c i a t i o n was not i n c o r p o r a t e d a t the time . 

The t r i a l c o u r t d e c l a r e d i n i t s judgment t h a t the 

A s s o c i a t i o n had never f o r m a l l y i n c o r p o r a t e d and t h a t the 

A s s o c i a t i o n had not a c t e d as a de f a c t o c o r p o r a t i o n . The 

c o u r t c o n c l u d e d t h a t the moneys c o l l e c t e d by the A s s o c i a t i o n 

had been i n t e n d e d f o r a n o n p r o f i t c o r p o r a t i o n t h a t had never 

been c r e a t e d . The t r i a l c o u r t t h e r e f o r e a p p o i n t e d a r e c e i v e r 

t o c o l l e c t the a s s e t s of the A s s o c i a t i o n u n t i l the homeowners 

i n the s u b d i v i s i o n v a l i d l y formed a c o r p o r a t i o n " i n accordance 

w i t h Alabama law and A l a . Code 1975, § 10-3A-81," a t which 

p o i n t the r e c e i v e r would t r a n s f e r the a s s e t s t o t h a t 

c o r p o r a t i o n . The t r i a l c o u r t f u r t h e r c o n c l u d e d t h a t , because 

the A s s o c i a t i o n had not been p r o p e r l y i n c o r p o r a t e d , a 2000 

deed of the common areas of the s u b d i v i s i o n from the 

p a r t n e r s h i p t o "Wil l o w Lake R e s i d e n t i a l A s s o c i a t i o n , I n c . , " 

d i d not pass t i t l e t o t h a t l a n d t o the A s s o c i a t i o n . 

A d d i t i o n a l l y , the t r i a l c o u r t d e termined t h a t the A s s o c i a t i o n , 

as an u n i n c o r p o r a t e d e n t i t y w i t h no ownership r i g h t s t o the 

common a r e a s , had no s t a n d i n g t o e n f o r c e the r e s t r i c t i v e 

covenants. 
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The A s s o c i a t i o n argues t h a t , f o r s e v e r a l r e a s o n s , the 

t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t the A s s o c i a t i o n was not 

a c t i n g as a c o r p o r a t e e n t i t y . However, we need o n l y address 

the A s s o c i a t i o n ' s argument r e g a r d i n g i t s f o r m a l i n c o r p o r a t i o n . 

The e v i d e n c e i n the r e c o r d , which c o n s i s t s of e x h i b i t s 

and t e s t i m o n y a d m i t t e d a t a h e a r i n g on the A s s o c i a t i o n ' s 

motion f o r a p r e l i m i n a r y i n j u n c t i o n and e x h i b i t s and t e s t i m o n y 

a d m i t t e d d u r i n g the November 2008 t r i a l , see Rule 65(a) ( 2 ) , 

A l a . R. C i v . P. ( P r o v i d i n g f o r a u t o m a t i c i n c o r p o r a t i o n of 

a d m i s s i b l e e v i d e n c e from p r e l i m i n a r y - i n j u n c t i o n h e a r i n g i n t o 

r e c o r d of t r i a l on the m e r i t s of p e t i t i o n f o r permanent 

i n j u n c t i o n ) , shows i n d i s p u t a b l y t h a t the A s s o c i a t i o n f i l e d i t s 

a r t i c l e s of i n c o r p o r a t i o n on August 22, 2006. The t r i a l c o u r t 

made no f i n d i n g t h a t the f i l i n g of the August 22, 2006, 

a r t i c l e s of i n c o r p o r a t i o n was i r r e g u l a r i n any way, and we 

have not i d e n t i f i e d any i m p r o p r i e t y w i t h r e g a r d t o t h a t f i l i n g 

t h a t would p r e v e n t the i n c o r p o r a t i o n of the A s s o c i a t i o n . Each 

homeowner who bought a home i n the s u b d i v i s i o n consented t o 

become members of the A s s o c i a t i o n as a n o n p r o f i t c o r p o r a t i o n 

and f u r t h e r agreed, p u r s u a n t t o S e c t i o n 12.18 of the 

r e s t r i c t i v e covenants, t o 

11 



2081099 

" o t h e r w i s e do or make, or cause t o be done and made, 
any and a l l agreements, ... a c t s or t h i n g s ... which 
may be r e a s o n a b l y r e q u e s t e d by the A s s o c i a t i o n ... 
f o r purposes of or i n c o n n e c t i o n w i t h c l a r i f y i n g , 
amending or o t h e r w i s e consummating any of the 
t r a n s a c t i o n s and m a t t e r s h e r e i n . " 

The homeowners thus consented t o the f i l i n g of the a r t i c l e s of 

i n c o r p o r a t i o n on August 22, 2006. Hence, the o n l y l e g a l 

c o n c l u s i o n t o be drawn i s t h a t the A s s o c i a t i o n p r o p e r l y 

i n c o r p o r a t e d on August 22, 2006. See A l a . Code 1975, § 10-3A-

63 ("Upon the f i l i n g of the a r t i c l e s of i n c o r p o r a t i o n w i t h the 

p r o b a t e judge, the c o r p o r a t e e x i s t e n c e s h a l l b e g i n . " ) . 

The t r i a l c o u r t c o n c l u d e d t h a t the A s s o c i a t i o n had not 

p r o p e r l y i n c o r p o r a t e d because i t d i d not comply w i t h A l a . Code 

1975, § 10-3A-81, when i t attempted t o amend i t s a r t i c l e s of 

i n c o r p o r a t i o n on August 24, 2006. 3 S e c t i o n 10-3A-81 d e a l s 

3 S e c t i o n 10-3A-81 p r o v i d e s : 

"(a) Amendments t o the a r t i c l e s of i n c o r p o r a t i o n 
s h a l l be made i n the f o l l o w i n g manner: 

"(1) I f t h e r e are members e n t i t l e d t o 
v o t e t h e r e o n , the b o a r d of d i r e c t o r s s h a l l 
adopt a r e s o l u t i o n s e t t i n g f o r t h the 
proposed amendment and d i r e c t i n g t h a t i t be 
s u b m i t t e d t o a v o t e a t a meeting of members 
e n t i t l e d t o v o t e t h e r e o n , which may be 
e i t h e r an annual or a s p e c i a l meeting. 
W r i t t e n n o t i c e s e t t i n g f o r t h the proposed 
amendment or a summary of the changes t o be 

12 
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s o l e l y w i t h the p r o p e r p r o c e d u r e f o r amending a r t i c l e s of 

i n c o r p o r a t i o n ; t h a t s e c t i o n does not a p p l y t o the procedure 

f o r f i l i n g o r i g i n a l a r t i c l e s of i n c o r p o r a t i o n . Thus, any 

noncompliance w i t h § 10-3A-81 would a f f e c t o n l y the v a l i d i t y 

of the amendments t o the a r t i c l e s of i n c o r p o r a t i o n f i l e d on 

August 24, 2006, and not the v a l i d i t y of the o r i g i n a l a r t i c l e s 

of i n c o r p o r a t i o n f i l e d on August 22, 2006. 4 T h e r e f o r e , the 

t r i a l c o u r t e r r e d when i t c o n c l u d e d t h a t the A s s o c i a t i o n ' s 

e f f e c t e d t h e r e b y s h a l l be g i v e n t o each 
member e n t i t l e d t o v o t e a t such meeting 
w i t h i n the time and i n the manner p r o v i d e d 
i n t h i s c h a p t e r f o r the g i v i n g of n o t i c e of 
meetings of members. The proposed amendment 
s h a l l be adopted upon r e c e i v i n g a t l e a s t 
t w o - t h i r d s of the v o t e s e n t i t l e d t o be c a s t 
by members p r e s e n t or r e p r e s e n t e d by p r o x y 
a t such meeting. 

"(2) I f t h e r e are no members, or no 
members e n t i t l e d t o v o t e t h e r e o n , an 
amendment s h a l l be adopted a t a meeting of 
the b o a r d of d i r e c t o r s upon r e c e i v i n g the 
vo t e of a m a j o r i t y of the d i r e c t o r s i n 
o f f i c e . 

"(b) Any number of amendments may be s u b m i t t e d 
and v o t e d upon a t any one meeting." 
4 F o r t h a t reason, we f i n d no need t o address the p r o p r i e t y 

of the t r i a l c o u r t ' s f i n d i n g t h a t the A s s o c i a t i o n ' s August 24, 
2006, f i l i n g d i d not comply w i t h § 10-3A-81. 
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a l l e g e d f a i l u r e t o s a t i s f y § 10-3A-81 r e n d e r e d the August 22, 

2006, a r t i c l e s of i n c o r p o r a t i o n i n e f f e c t i v e . 

That e r r o r l e d the t r i a l c o u r t t o e r r o n e o u s l y d e c l a r e 

t h a t the A s s o c i a t i o n had not been p r o p e r l y formed as a 

n o n p r o f i t c o r p o r a t i o n ; t h a t i t s a s s e t s , which were b e i n g 

i m p r o p e r l y h e l d by an u n i n c o r p o r a t e d a s s o c i a t i o n of 

homeowners, s h o u l d be p l a c e d i n the hands of a r e c e i v e r ; and 

t h a t the A s s o c i a t i o n l a c k e d s t a n d i n g t o e n f o r c e the 

r e s t r i c t i v e covenants. 

We c o r r e c t t h a t f i r s t e r r o r by r e v e r s i n g the judgment of 

the t r i a l c o u r t i n s o f a r as i t d e t e r m i n e d t h a t the A s s o c i a t i o n 

had not p r o p e r l y i n c o r p o r a t e d and remanding the cause w i t h an 

i n s t r u c t i o n f o r the t r i a l c o u r t t o r e v i s e i t s judgment t o 

r e f l e c t t h a t the A s s o c i a t i o n had p r o p e r l y i n c o r p o r a t e d on 

August 22, 2006, and t o deny J u l i a n o ' s r e q u e s t f o r a judgment 

d e c l a r i n g t h a t the a r t i c l e s of i n c o r p o r a t i o n and bylaws of the 

A s s o c i a t i o n are v o i d . 

As f o r the second e r r o r , the r e c o r d shows t h a t the 

r e c e i v e r managed the A s s o c i a t i o n from March 2009 u n t i l the 

A s s o c i a t i o n o b t a i n e d a s t a y of the judgment on August 28, 

2009. F o l l o w i n g the e n t r y of the s t a y , the r e c e i v e r r e t u r n e d 
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the a s s e t s of the A s s o c i a t i o n t o i t s a c t i n g b o a r d of 

d i r e c t o r s , a l l of whom had been d u l y e l e c t e d by a m a j o r i t y of 

the homeowners i n the s u b d i v i s i o n . The A s s o c i a t i o n p o i n t s out 

t h a t i t i n c u r r e d f e e s p a y a b l e t o the r e c e i v e r d u r i n g h i s 

i n t e r i m management, but the A s s o c i a t i o n does not s p e c i f i c a l l y 

argue t h a t i t i s e n t i t l e d t o r e c o v e r those f e e s . I t argues 

s o l e l y t h a t the judgment a p p o i n t i n g the r e c e i v e r s h o u l d be 

r e v e r s e d and t h a t the a s s e t s of the A s s o c i a t i o n s h o u l d remain 

under the management of the bo a r d of d i r e c t o r s . Because the 

i s s u e remains v i a b l e , i n t h a t a f a i l u r e t o r e v e r s e the 

judgment as t o t h i s i s s u e would enable the t r i a l c o u r t t o l i f t 

the s t a y and r e t u r n the a s s e t s of the A s s o c i a t i o n t o the 

r e c e i v e r , we r e v e r s e the judgment of the t r i a l c o u r t as t o 

t h i s i s s u e and remand the cause w i t h i n s t r u c t i o n s t o v a c a t e 

t h a t p o r t i o n of i t s judgment p l a c i n g the a s s e t s of the 

A s s o c i a t i o n i n t o r e c e i v e r s h i p . 

The t h i r d e r r o r r e l a t e s t o the s t a n d i n g of the 

A s s o c i a t i o n t o e n f o r c e the r e s t r i c t i v e covenants. " S t a n d i n g , 

l i k e j u r i s d i c t i o n , i s n e c e s s a r y f o r any v a l i d l e g a l a c t i o n . " 

Doremus v. B u s i n e s s C o u n c i l of Alabama Workers' Comp. S e l f - 

I n s u r e r s Fund, 686 So. 2d 252, 253 ( A l a . 1996) (emphasis 
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added). A person or e n t i t y must have s t a n d i n g i n o r d e r " [ t ] o 

be a p r o p e r p a r t y " t o a l a w s u i t . I d . A p e r s o n or e n t i t y has 

s t a n d i n g t o a s s e r t a c l a i m i f t h a t p e r s o n or e n t i t y has a 

r e a l , t a n g i b l e l e g a l i n t e r e s t i n the s u b j e c t m a t ter of the 

l a w s u i t as e v i d e n c e d by an i n j u r y i n f a c t t o a l e g a l l y 

p r o t e c t e d r i g h t . S t a t e v. P r o p e r t y a t 2018 Rainbow D r i v e , 740 

So. 2d 1025, 1027-28 ( A l a . 1999). The t r i a l c o u r t reasoned 

t h a t the A s s o c i a t i o n d i d not have s t a n d i n g t o e n f o r c e the 

r e s t r i c t i v e covenants because the r e s t r i c t i v e covenants p l a c e 

t h a t power i n the A s s o c i a t i o n as a n o n p r o f i t c o r p o r a t i o n . See  

g e n e r a l l y Bon A v e n t u r e , L.L.C. v. C r a i g Dyas, L.L.C., 3 So. 3d 

859, 863-64 ( A l a . 2008) ( r e c o g n i z i n g t h a t s t a n d i n g may be 

based on language of r e s t r i c t i v e covenants g r a n t i n g r i g h t t o 

e n f o r c e covenants by f i l i n g s u i t ) . However, the A s s o c i a t i o n 

f o r m a l l y became a n o n p r o f i t c o r p o r a t i o n on August 22, 2006. 5 

5 I n i t s judgment, the t r i a l c o u r t n o t e d t h a t , i n two 
c o l l a t e r a l a c t i o n s f i l e d i n J e f f e r s o n C i r c u i t C o u r t , the 
A s s o c i a t i o n had d e n i e d t h a t i t had e x i s t e d as a c o r p o r a t i o n 
b e f o r e August 22, 2006, and had o b t a i n e d a summary judgment i n 
b o t h cases based on t h a t r e p r e s e n t a t i o n . That argument i n no 
way c o n f l i c t s w i t h the argument made by the A s s o c i a t i o n i n 
t h i s case t h a t i t became a c o r p o r a t i o n on August 22, 2006. 
Hence, the d o c t r i n e of j u d i c i a l e s t o p p e l does not p r e v e n t the 
A s s o c i a t i o n from a s s e r t i n g s t a n d i n g on the b a s i s of i t s 
A ^ ^ ^ ^ ^ ^ ^ - ^ - 1 - A 7\-,-, -, ^ 4- o o o n n mv, 4 - ^ ^ ^ 4--.̂ -; v., ^ 

on 
i n c o r p o r a t i o n on August 22, 2006. That d o c t r i n e o n l y 
" ' " a p p l i e s t o p r e c l u d e a p a r t y from assuming a p o s i t i o n i n a 
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At t h a t p o i n t , the A s s o c i a t i o n assumed a l l the enforcement 

powers c o n t a i n e d i n the r e s t r i c t i v e covenants. B e f o r e t h a t 

d a t e , the A s s o c i a t i o n had not taken any l e g a l a c t i o n t o 

e n f o r c e the r e s t r i c t i v e covenants. The A s s o c i a t i o n ' s f i r s t 

l e g a l a c t i o n t o e n f o r c e the r e s t r i c t i v e covenants o c c u r r e d i n 

October 2006, when i t f i l e d i t s c o u n t e r c l a i m . Because the 

A s s o c i a t i o n had assumed i t s enforcement powers by t h a t t i m e , 

i t had s t a n d i n g t o e n f o r c e the r e s t r i c t i v e covenants. See Town  

of Elmore v. Town o f Coosada, 957 So. 2d 1096, 1102 ( A l a . 

2006) ( h o l d i n g t h a t s t a n d i n g i s det e r m i n e d as of the date of 

the f i l i n g of c o u n t e r c l a i m f i r s t a s s e r t i n g l e g a l r i g h t ) . We 

t h e r e f o r e r e v e r s e the judgment of the t r i a l c o u r t i n s o f a r as 

i t d e t e r m i n e d t h a t the A s s o c i a t i o n l a c k e d s t a n d i n g t o e n f o r c e 

the r e s t r i c t i v e covenants, and we remand the cause w i t h 

l e g a l p r o c e e d i n g i n c o n s i s t e n t w i t h one p r e v i o u s l y a s s e r t e d . " ' " 
Ex p a r t e F i r s t Alabama Bank, 883 So. 2d 1236, 1241 ( A l a . 2003) 
( q u o t i n g J i n r i g h t v. Paulk, 758 So. 2d 553, 555 ( A l a . 2000), 
q u o t i n g i n t u r n Selma Foundry & Supply Co. v. Peoples Bank &  
T r u s t Co., 598 So. 2d 844, 846 ( A l a . 1992), q u o t i n g i n t u r n 
Oneida Motor F r e i g h t , I n c . v. U n i t e d J e r s e y Bank, 848 F.2d 414 
(3d C i r . 1988)) . 
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i n s t r u c t i o n s t h a t the t r i a l c o u r t v a c a t e t h a t p o r t i o n of i t s 

judgment c o n c l u d i n g t h a t the A s s o c i a t i o n l a c k e d s t a n d i n g . 6 

The A s s o c i a t i o n a l s o a s s e r t s on appeal t h a t t h i s c o u r t 

s h o u l d r e v e r s e the judgment of the t r i a l c o u r t i n s o f a r as i t 

d e c l a r e d t h a t the A s s o c i a t i o n never a c q u i r e d ownership of the 

common areas p u r s u a n t t o the 2000 deed from the p a r t n e r s h i p . 

We note t h a t the p a r t i e s l i t i g a t e d the i s s u e of ownership of 

the common areas s o l e l y f o r the purpose of p r o v i n g whether the 

A s s o c i a t i o n had s t a n d i n g t o e n f o r c e the r e s t r i c t i v e covenants. 

Had the t r i a l c o u r t p r o p e r l y r u l e d t h a t the A s s o c i a t i o n had 

s t a n d i n g based on i t s August 22, 2006, i n c o r p o r a t i o n , i t would 

have had no need t o address the ownership i s s u e . Thus, our 

r e v e r s a l of the judgment i n r e g a r d t o the i n c o r p o r a t i o n i s s u e 

r e n d e r s the f i n d i n g s of the t r i a l c o u r t on the ownership i s s u e 

t o be g r a t i s d i c t u m . See P l a n t e r s ' & Merchants' Bank of  

M o b i l e v. Walker, 7 A l a . 926, 944 (1845)("'An o p i n i o n g i v e n i n 

Co u r t ' ... , ' i f not n e c e s s a r y t o the judgment g i v e n of r e c o r d , 

6The A s s o c i a t i o n argued a l t e r n a t i v e l y t h a t i t a l s o had 
s t a n d i n g because i t o p e r a t e d as a de f a c t o c o r p o r a t i o n b e f o r e 
August 22, 2006, t h a t the J u l i a n o s were estopped t o deny i t s 
c o r p o r a t e e x i s t e n c e , and t h a t i t had a c t e d v a l i d l y as an 
u n i n c o r p o r a t e d a s s o c i a t i o n . Because we d e c i d e t h a t the 
A s s o c i a t i o n had s t a n d i n g as a de j u r e c o r p o r a t i o n , we need not 
address those i s s u e s . 
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... i s no j u d i c i a l o p i n i o n , no more than a g r a t i s d i c t u m . ' " 

( q u o t i n g Ram on L e g a l Judgment, p. 3 7 ) ) . A l t h o u g h g r a t i s 

d i c t u m i s of no l e g a l f o r c e and e f f e c t , see Ex p a r t e  

Smallwood, 811 So. 2d 537 ( A l a . 2001), and a l t h o u g h the t r i a l 

c o u r t ' s judgment h o l d i n g t h a t the A s s o c i a t i o n does not own the 

common areas i s not b i n d i n g , i n o r d e r t o a v o i d any 

m i s a p p l i c a t i o n of the language i n the judgment, we b e l i e v e the 

a p p r o p r i a t e remedy i s t o r e v e r s e the judgment as t o t h i s i s s u e 

and t o remand the cause w i t h i n s t r u c t i o n s f o r the t r i a l c o u r t 

t o v a c a t e t h a t p o r t i o n of i t s judgment r e l a t i n g t o the 

ownership of the common a r e a s . 

V i o l a t i o n of R e s t r i c t i v e Covenants 

In i t s judgment, the t r i a l c o u r t c o n c l u d e d t h a t the 

"s t e p s do not v i o l a t e any r e s t r i c t i o n i n the Covenants." The 

A s s o c i a t i o n argues t h a t the t r i a l c o u r t c l e a r l y e r r e d i n 

r e a c h i n g t h a t c o n c l u s i o n because, i t says, the J u l i a n o s 

c o n s t r u c t e d the s t e p s i n a common are a s p e c i f i c a l l y i n t e n d e d 

t o be a b u f f e r zone, which c o n s t r u c t i o n breached the p l a i n 

language of s e v e r a l r e s t r i c t i v e covenants. 
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The s e c t i o n of the r e s t r i c t i v e covenants most a p p l i c a b l e 

t o the s t e p s i s § 3.05. 7 S e c t i o n 3.05, i n p a r t , s p e c i f i c a l l y 

g r a n t s t o "the Developer, the ARC, the A s s o c i a t i o n and t h e i r 

r e s p e c t i v e ... r e p r e s e n t a t i v e s ... [the r i g h t ] t o access the 

Common Areas f o r the purpose of ... ( i i ) i n s t a l l i n g , 

m a i n t a i n i n g , r e p a i r i n g and r e p l a c i n g any o t h e r Improvements t o 

the P r o p e r t y or t o the Common Areas and ( i i i ) d o i n g a l l o t h e r 

t h i n g s r e a s o n a b l y n e c e s s a r y and p r o p e r i n c o n n e c t i o n 

t h e r e w i t h . " 

R e s t r i c t i v e covenants are t o be c o n s t r u e d a c c o r d i n g t o 

the i n t e n t of the p a r t i e s i n l i g h t of the terms of the 

r e s t r i c t i o n and c i r c u m s t a n c e s known t o the p a r t i e s . Hines v.  

H e i s l e r , 439 So. 2d 4, 5-6 ( A l a . 1983) . I f " t h e r e i s no 

i n c o n s i s t e n c y or a m b i g u i t y w i t h i n a r e s t r i c t i v e covenant, the 

c l e a r and p l a i n language of the covenant i s e n f o r c e a b l e by 

i n j u n c t i v e r e l i e f . " C a r p e n t e r v. D a v i s , 688 So. 2d 256, 258 

(A l a . 1997). The p l a i n language of the f o r e g o i n g r e s t r i c t i v e 

covenant g r a n t s o n l y t o the d e v e l o p e r , the ARC, and the 

7The A s s o c i a t i o n p o i n t s t o o t h e r s e c t i o n s of the 
r e s t r i c t i v e covenants a r g u a b l y a p p l i c a b l e t o the s t e p s , but we 
conclude t h a t the t r i a l c o u r t r e a s o n a b l y c o u l d have de t e r m i n e d 
t h a t those s e c t i o n s d i d not a p p l y . 
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A s s o c i a t i o n the r i g h t t o i n s t a l l improvements on common a r e a s . 

S e c t i o n 3.05 does not a u t h o r i z e any i n d i v i d u a l homeowner t o 

u n i l a t e r a l l y c o n s t r u c t an improvement on a common a r e a . 

The term "improvement" i s d e f i n e d i n § 1.16 of the 

r e s t r i c t i v e covenants as "any b u i l d i n g , s t r u c t u r e or d e v i c e 

c o n s t r u c t e d , e r e c t e d , or p l a c e d upon any L o t or Common Area 

which i n any way a f f e c t s the e x t e r i o r appearance of any L o t , 

D w e l l i n g , or Common Ar e a . " I t cannot be d i s p u t e d t h a t the 

st e p s c o n s t i t u t e an improvement w i t h i n the meaning of § 1.16. 

The e v i d e n c e shows w i t h o u t d i s p u t e t h a t a m a j o r i t y of the 

st e p s e x t e n d i n t o the common area s u r r o u n d i n g Tom Sawyer Lake. 

C h a r l e s J u l i a n o a d m i t t e d t h a t he had the s t e p s b u i l t w i t h o u t 

the a p p r o v a l of the A s s o c i a t i o n . From t h a t u n d i s p u t e d 

e v i d e n c e , i t i s c l e a r t h a t the c o n s t r u c t i o n of the s t e p s 

v i o l a t e d § 3.05 of the r e s t r i c t i v e covenants. The t r i a l c o u r t 

e r r e d i n f i n d i n g o t h e r w i s e . 

The Waiver Issu e 

In i t s judgment, the t r i a l c o u r t a l s o found t h a t "the 

enforcement of the Covenants has been waived." A l t h o u g h the 

t r i a l c o u r t d i d not s p e c i f y i t s reasons f o r c o n c l u d i n g t h a t 

the A s s o c i a t i o n had waived the enforcement of the r e s t r i c t i v e 
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covenants, i n i t s f i n d i n g s of f a c t the c o u r t n oted t h a t the 

A s s o c i a t i o n had f a i l e d t o d e l i v e r a copy of the r e s t r i c t i v e 

covenants t o the J u l i a n o s when the J u l i a n o s f i r s t moved i n t o 

the s u b d i v i s i o n , t h a t o t h e r s t r u c t u r e s had been a l l o w e d t o 

s t a n d around the l a k e , and t h a t no one had i n f o r m e d the 

J u l i a n o s of the v i o l a t i o n d u r i n g c o n s t r u c t i o n of the s t e p s 

d e s p i t e the open and obvious n a t u r e of the c o n s t r u c t i o n . 

The e v i d e n c e shows t h a t the A s s o c i a t i o n ' s r e s i d e n t i a l -

management company o r d i n a r i l y p r o v i d e d the r e s t r i c t i v e 

covenants t o new homeowners as p a r t of an i n t r o d u c t o r y 

package. However, due t o a change i n the r e s i d e n t i a l 

management o c c u r r i n g around the time the J u l i a n o s purchased 

t h e i r p r o p e r t y , no r e s t r i c t i v e covenants were d e l i v e r e d t o the 

J u l i a n o s . 

R e g a r d l e s s of the f a i l u r e of the A s s o c i a t i o n t o f u l f i l l 

i t s s e l f - i m p o s e d custom of d e l i v e r i n g an a c t u a l copy of the 

r e s t r i c t i v e covenants t o new homeowners i n the s u b d i v i s i o n , 

the J u l i a n o s were charged by law w i t h n o t i c e of the c o n t e n t s 

of those covenants because the r e s t r i c t i v e covenants were 

r e c o r d e d i n the a p p r o p r i a t e p r o b a t e c o u r t and were r e f e r e n c e d 

i n the J u l i a n o s ' deed. Pursuant t o A l a . Code 1975, § 35-4-63, 
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t h a t r e c o r d i n g " o p e r a t e s as n o t i c e of the c o n t e n t s of such 

conveyance or i n s t r u m e n t In Ex p a r t e Smokerise 

Homeowners Ass'n, 962 So. 2d 793 ( A l a . 2007), our supreme 

c o u r t h e l d t h a t a homeowner who purchases a l o t i n a 

s u b d i v i s i o n burdened by p r o p e r l y r e c o r d e d r e s t r i c t i v e 

covenants i s charged w i t h knowledge of those covenants. See  

a l s o C a l l a h a n v. Weiland, 291 A l a . 183, 279 So. 2d 451 (1973) 

(purchaser who had i n h i s hand the deeds r e f l e c t i n g e x i s t e n c e 

of r e s t r i c t i v e covenants was deemed t o know, and agree t o , 

c o v e n a n t s ) . Thus, the A s s o c i a t i o n c o u l d not have waived 

compliance w i t h the r e s t r i c t i v e covenants by f a i l i n g t o 

d e l i v e r a copy of those covenants t o the J u l i a n o s b e f o r e the 

c o n s t r u c t i o n of the s t e p s . 

For much the same reason, the A s s o c i a t i o n c o u l d not have 

waived compliance w i t h the r e s t r i c t i v e covenants by f a i l i n g t o 

n o t i f y the J u l i a n o s of the v i o l a t i o n d u r i n g c o n s t r u c t i o n of 

the s t e p s . 8 The J u l i a n o s had a l r e a d y been g i v e n c o n s t r u c t i v e 

n o t i c e of the v i o l a t i o n due t o the o p e r a t i o n of § 35-4-63; 

8We note t h a t the ev i d e n c e i s i n c o n f l i c t as t o whether 
the J u l i a n o s were p r o v i d e d some n o t i c e d u r i n g c o n s t r u c t i o n of 
the s t e p s t h a t the c o n s t r u c t i o n v i o l a t e d the r e s t r i c t i v e 
c ovenants, but we assume the t r i a l c o u r t r e s o l v e d t h a t 
c o n f l i c t f a v o r a b l y t o the J u l i a n o s . 
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any a d d i t i o n a l a c t u a l n o t i c e would have been o n l y c u m u l a t i v e 

i n n a t u r e . 

The e v i d e n c e i n the r e c o r d shows t h a t c e r t a i n s t r u c t u r e s 

were a l l o w e d t o s t a n d w i t h i n the common ar e a s u r r o u n d i n g the 

l a k e and t h a t one homeowner had l a i d s t e p s t o the edge of Tom 

Sawyer Lake. Those bare f a c t s do not e s t a b l i s h t h a t the 

A s s o c i a t i o n waived the r i g h t t o e n f o r c e the r e s t r i c t i v e 

covenants a g a i n s t the J u l i a n o s , however. S e c t i o n 12.19 of the 

r e s t r i c t i v e covenants s p e c i f i c a l l y s t a t e s : "The f a i l u r e t o 

e n f o r c e any covenant or r e s t r i c t i o n s e t f o r t h h e r e i n s h a l l i n 

no event be deemed a w a i v e r of the r i g h t h e r e a f t e r t o e n f o r c e 

such covenant or r e s t r i c t i o n . " That language c o i n c i d e s w i t h 

g e n e r a l Alabama law t h a t the a c q u i e s c e n c e of a homeowners' 

a s s o c i a t i o n as t o one v i o l a t i o n of a r e s t r i c t i v e covenant does 

not a c t as a w a i v e r as t o o t h e r or f u t u r e v i o l a t i o n s . See  

Dauphin I s l a n d Prop. Owners Ass'n v. Kuppersmith, 371 So. 2d 

31 ( A l a . 1979); and M o r r i s o n v. B o u t w e l l , 717 So. 2d 427 ( A l a . 

C i v . App. 1998). Thus, assuming t h a t the J u l i a n o s p r o v e d t h a t 

the A s s o c i a t i o n had a l l o w e d p r i o r v i o l a t i o n s of the 

r e s t r i c t i v e covenants based on the e v i d e n c e above, t h a t p r o o f 

d i d not e s t a b l i s h t h a t the A s s o c i a t i o n had waived i t s r i g h t t o 
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e n f o r c e the r e s t r i c t i v e covenants a g a i n s t the J u l i a n o s . The 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t the A s s o c i a t i o n had waived 

compliance w i t h the r e s t r i c t i v e covenants. 

The B e n e f i t I s s u e 

In i t s judgment, the t r i a l c o u r t found t h a t the 

c o n s t r u c t i o n of the s t e p s a c t u a l l y enhanced the v a l u e of the 

s u b d i v i s i o n p r o p e r t y and t h a t the s t e p s were contemplated i n 

the d e v e l o p e r ' s g e n e r a l scheme of development. As t o the 

l a t t e r f i n d i n g , no e v i d e n c e i n the r e c o r d s u s t a i n s the 

c o n c l u s i o n t h a t the p a r t n e r s h i p i n t e n d e d f o r s t e p s t o be l a i d 

i n the common are a i m m e d i a t e l y b e h i n d the J u l i a n o s ' p r o p e r t y 

l i n e . The e v i d e n c e shows t h a t the p a r t n e r s h i p g r a n t e d access 

t o the l a k e t o a l l the homeowners through a r e l a t i v e l y l e v e l 

r e c r e a t i o n a l a r e a a t the o p p o s i t e , more s h a l l o w , end of the 

l a k e . The J u l i a n o s , i n d i r e c t v i o l a t i o n of the d e v e l o p e r ' s 

r e s t r i c t i v e covenants p r e v e n t i n g the c o n s t r u c t i o n of o t h e r 

improvements around the l a k e , c o n s t r u c t e d the s t e p s on a s t e e p 

d e c l i n e , b a s i c a l l y a c c e s s i b l e o n l y t o them and t h e i r immediate 

n e i g h b o r s , which l e d i n t o the deep end of the l a k e , which was 

bottomed w i t h sharp and uneven r o c k s . The f i n d i n g t h a t the 
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c o n s t r u c t i o n of the s t e p s c o m p l i e d w i t h the d e v e l o p e r ' s 

g e n e r a l scheme of development i s c l e a r l y e r r o n e o u s . 9 

As t o the former f i n d i n g — t h a t the c o n s t r u c t i o n of the 

s t e p s a c t u a l l y enhanced the v a l u e of the s u b d i v i s i o n -- the 

r e c o r d c o n t a i n s no competent e v i d e n c e as t o the e f f e c t of the 

c o n s t r u c t i o n of the s t e p s on the v a l u e of the s u b d i v i s i o n 

p r o p e r t y . The A s s o c i a t i o n m a i n t a i n e d throughout the 

p r o c e e d i n g s t h a t any v i o l a t i o n of a r e s t r i c t i v e covenant, i f 

a l l o w e d over i t s o b j e c t i o n , n e c e s s a r i l y d i l u t e s the power of 

9 I n i t s f i n a l judgment the t r i a l c o u r t d i d not e x p l a i n why 
the s t e p s s h o u l d remain s i m p l y because t h e y c o m p l i e d w i t h "the 
g e n e r a l scheme of development." That phrase appears i n 
Wright v. Cypress Shores Development Co., 413 So. 2d 1115 
( A l a . 1982), i n which the supreme c o u r t h e l d t h a t a d e v e l o p e r 
who has r e s e r v e d the r i g h t i n r e s t r i c t i v e covenants t o 
u n i l a t e r a l l y amend or a n n u l those r e s t r i c t i v e covenants may do 
so as l o n g as the d e v e l o p e r e x e r c i s e s t h a t r i g h t " i n a 
r e a s o n a b l e manner c o n s i s t e n t w i t h [the] g e n e r a l scheme or p l a n 
of development" of the s u b d i v i s i o n . 413 So. 2d a t 1124. The 
supreme c o u r t adopted t h a t r u l e i n o r d e r t o p r o t e c t the 
r e a s o n a b l e e x p e c t a t i o n s of homeowners who had purcha sed 
p r o p e r t y i n a s u b d i v i s i o n s u b j e c t t o the o r i g i n a l r e s t r i c t i v e 
covenants from a r b i t r a r y changes made by the d e v e l o p e r who 
m a i n t a i n e d u n i l a t e r a l c o n t r o l over those covenants. T h i s case 
i n v o l v e s not an amendment t o the o r i g i n a l r e s t r i c t i v e 
covenants by a p e r s o n w i t h the e x p r e s s a u t h o r i t y t o do so, but 
a v i o l a t i o n of the e x i s t i n g r e s t r i c t i v e covenants committed by 
a homeowner w i t h o u t any a u t h o r i t y . The t e s t adopted i n Wright 
s i m p l y has no a p p l i c a t i o n t o t h i s case and does not p r o v i d e 
any sound l e g a l b a s i s t o p r e v e n t the enforcement of the 
r e s t r i c t i v e covenants. 
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the r e s t r i c t i v e covenants and t h e r e b y l e s s e n s the v a l u e of the 

s u b d i v i s i o n p r o p e r t y . We agree. In c r e a t i n g the r e s t r i c t i v e 

c ovenants, the p a r t n e r s h i p e x p r e s s l y d e c l a r e d t h a t the purpose 

of the covenants was " t o p r o t e c t the v a l u e and d e s i r a b i l i t y of 

the P r o p e r t y . " Any u n a u t h o r i z e d v i o l a t i o n of the r e s t r i c t i v e 

covenants would run c o u n t e r t o t h a t purpose and would be 

c l a s s i f i e d as " i r r e p a r a b l e harm" as a m a t ter of law. See 

Tubbs v. Brandon, 374 So. 2d 1358, 1361 ( A l a . 1979). Thus, 

the s t e p s , i f a l l o w e d t o s t a n d i n v i o l a t i o n of the r e s t r i c t i v e 

c ovenants, decrease the v a l u e of the s u b d i v i s i o n p r o p e r t y . 

Moreover, we conclude t h a t i t i s i m m a t e r i a l whether the 

c o n s t r u c t i o n of the s t e p s a c t u a l l y i n c r e a s e d the v a l u e of the 

s u b d i v i s i o n p r o p e r t y . "When a r e s t r i c t i v e covenant i s broken, 

[our supreme c o u r t ] has s t a t e d t h a t an i n j u n c t i o n s h o u l d be 

i s s u e d because the mere b r e a c h of the covenant i s a s u f f i c i e n t 

b a s i s f o r i n t e r f e r e n c e by i n j u n c t i o n . The r i g h t t o e n j o i n such 

a b r e a c h w i l l not depend upon whether the covenantee w i l l be 

damaged by the b r e a c h . " Tubbs v. Brandon, 374 So. 2d a t 1361 

( c i t i n g Reetz v. E l l i s , 279 A l a . 453, 186 So. 2d 915 (1966)). 

As e x p l a i n e d by our supreme c o u r t , 

"the reasons f o r t h i s r u l e are s t a t e d t o be t h a t the 
owner of l a n d , when s e l l i n g t o a nother, may i n s i s t 

27 



2081099 

on such covenants as he p l e a s e s t o u c h i n g i t s use and 
has the r i g h t t o d e f i n e the i n j u r y f o r h i m s e l f ; and 
t h a t , when the covenant i s broken, an i n j u n c t i o n 
s h o u l d i s s u e because, from the v e r y n a t u r e of the 
case, the remedy a t law i s i n a d e q u a t e . " 

R e e t z , 279 A l a . a t 460, 186 So. 2d a t 921. The t r i a l c o u r t ' s 

r e a s o n i n g would i m p e r m i s s i b l y a l l o w i n d i v i d u a l homeowners t o 

v i o l a t e r e s t r i c t i v e covenants i f those homeowners were 

s u b j e c t i v e l y c o n v i n c e d t h a t the v i o l a t i o n would improve the 

v a l u e of the s u b d i v i s i o n p r o p e r t y . That r e a s o n i n g d i r e c t l y 

c o n t r a d i c t s the law t h a t "a p a r t y t o a covenant i s e n t i t l e d t o 

seek i t s enforcement even i f the ... b r e a c h does not 

n e g a t i v e l y impact the v a l u e of h i s p r o p e r t y . " V i k i n g Props., 

In c . v. Holm, 155 Wash. 2d 112, 121 n.4, 118 P.3d 322, 327 n.4 

(2005). T h e r e f o r e , the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

the s t e p s enhanced the v a l u e of the s u b d i v i s i o n p r o p e r t y and 

i n d e n y i ng the A s s o c i a t i o n r e l i e f on t h a t b a s i s . 

The A s s o c i a t i o n ' s Request f o r D e c l a r a t o r y R e l i e f 

Based on the f o r e g o i n g c o n s i d e r a t i o n s , the t r i a l c o u r t 

s h o u l d have g r a n t e d the r e q u e s t f o r d e c l a r a t o r y r e l i e f 

a s s e r t e d by the A s s o c i a t i o n . The t r i a l c o u r t s h o u l d have 

d e c l a r e d t h a t the J u l i a n o s had agreed t o abide by the 

r e s t r i c t i v e covenants when p u r c h a s i n g t h e i r p r o p e r t y ; t h a t the 
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J u l i a n o s had no r i g h t t o a l t e r or c o n s t r u c t an improvement 

upon a common ar e a i n the s u b d i v i s i o n ; t h a t the J u l i a n o s 

v i o l a t e d § 3.05 of the r e s t r i c t i v e covenants by c o n s t r u c t i n g 

the s t e p s on the common a r e a l e a d i n g from t h e i r p r o p e r t y t o 

Tom Sawyer Lake; and t h a t the A s s o c i a t i o n p o s s e s s e d the 

a u t h o r i t y t o r e q u i r e the J u l i a n o s t o remove the s t e p s . We 

t h e r e f o r e r e v e r s e the judgment e n t e r e d by the t r i a l c o u r t t o 

the e x t e n t i t d e n i e d the above r e q u e s t e d r e l i e f , 1 0 and we 

remand the cause w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t e n t e r 

a new judgment i n accordance w i t h t h i s o p i n i o n . Pursuant t o 

these i n s t r u c t i o n s , the t r i a l c o u r t n e c e s s a r i l y must v a c a t e 

t h a t p a r t of i t s judgment g r a n t i n g the J u l i a n o s a permanent 

i n j u n c t i o n a g a i n s t the A s s o c i a t i o n p r e v e n t i n g removal of the 

s t e p s . 1 1 

The A t t o r n e y ' s Fee and Costs Issu e 

1 0The A s s o c i a t i o n a l s o r e q u e s t s t h i s c o u r t t o r e v e r s e the 
judgment i n s o f a r as i t does not c o n t a i n a d e c l a r a t i o n t h a t the 
J u l i a n o s v i o l a t e d the r e s t r i c t i v e covenants by c l e a r i n g the 
l a n d b e h i n d t h e i r p r o p e r t y ; however, the A s s o c i a t i o n has not 
made any l e g a l or f a c t u a l argument on t h a t p o i n t and has 
t h e r e b y waived the i s s u e . See Rule 28, A l a . R. App. P. 

1 1The A s s o c i a t i o n does not argue t h a t the J u l i a n o s must 
remove the p o r t i o n of the st e p s l y i n g e n t i r e l y w i t h i n t h e i r 
p r o p e r t y l i n e s ; t h e r e f o r e , we f i n d no e r r o r i n t h a t p a r t of 
the judgment a l l o w i n g the J u l i a n o s t o m a i n t a i n those s t e p s . 
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In i t s c o u n t e r c l a i m , the A s s o c i a t i o n sought a d e c l a r a t i o n 

t h a t "the A s s o c i a t i o n i s e n t i t l e d t o a l l c o s t s , f e e s and 

expenses i n c u r r e d i n e n f o r c i n g the terms of the Covenants, 

i n c l u d i n g , but not l i m i t e d t o , c o u r t c o s t s , a t t o r n e y s ' f e e s , 

i n t e r e s t and expenses a r i s i n g from the removal of the c o n c r e t e 

s t e p s from the J u l i a n o s ' P r o p e r t y and the Common Ar e a . " The 

A s s o c i a t i o n based i t s r e q u e s t on the terms of § 5.13 and § 

12.02 of the r e s t r i c t i v e c o v e n a n t s . 1 2 S e c t i o n 5.13 p r o v i d e s , 

i n p e r t i n e n t p a r t : 

" A l l c o s t s and expenses i n c u r r e d by the ARC or 
the A s s o c i a t i o n i n e n f o r c i n g any of the p r o v i s i o n s 
of t h i s A r t i c l e V ... s h a l l be p a i d by s a i d Owner." 

S e c t i o n 12.02 p r o v i d e s , i n p e r t i n e n t p a r t : 

" [ I ] n the event the ... Board [of the 
A s s o c i a t i o n ] ... u n d e r t a k e [ s ] any l e g a l or e q u i t a b l e 
a c t i o n which [the Board] deem[s] n e c e s s a r y t o abate, 
e n j o i n , remove or e x t i n g u i s h any v i o l a t i o n or b r e a c h 

1 2 I n i t s a p p e l l a t e b r i e f , the A s s o c i a t i o n a l s o c i t e d §§ 
6.37 and 7.02 of the r e s t r i c t i v e covenants as grounds f o r i t s 
r i g h t t o r e c o v e r a t t o r n e y ' s f e e s and c o s t s ; however, we 
c onclude t h a t the A s s o c i a t i o n d i d not b r i n g those p r o v i s i o n s 
t o the a t t e n t i o n of the t r i a l c o u r t b e f o r e or d u r i n g the t r i a l 
and t h a t , t h e r e f o r e , the A s s o c i a t i o n may not, f o r the f i r s t 
time on a p p e a l , r a i s e the a p p l i c a b i l i t y of those p r o v i s i o n s . 
See Norman v. Bozeman, 605 So. 2d 1210, 1214 ( A l a . 1992) ("Our 
r e v i e w i s l i m i t e d t o the i s s u e s t h a t were b e f o r e the t r i a l 
c o u r t -- an i s s u e r a i s e d on a p p e a l must have f i r s t been 
p r e s e n t e d t o and r u l e d on by the t r i a l c o u r t . " ) . 
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of t h i s D e c l a r a t i o n , then a l l c o s t s and expenses 
i n c u r r e d by e i t h e r of them, i n c l u d i n g , w i t h o u t 
l i m i t a t i o n , a t t o r n e y s ' f e e s and c o u r t c o s t s , i n 
e n f o r c i n g any of the terms, p r o v i s i o n s , covenants or 
c o n d i t i o n s i n t h i s D e c l a r a t i o n s h a l l be p a i d f o r by 
the Owner a g a i n s t whom such a c t i o n was i n i t i a t e d . " 

In i t s judgment, the t r i a l c o u r t d e n i e d a l l the d e c l a r a t o r y 

r e l i e f r e q u e s t e d by the A s s o c i a t i o n , and, a d d i t i o n a l l y , i t 

found the amount of a t t o r n e y ' s f e e s s u b m i t t e d by the 

A s s o c i a t i o n t o be u n r e a s o n a b l e , s t a t i n g t h a t "the 

[ A s s o c i a t i o n ' s ] c l a i m f o r a t t o r n e y ' s f e e s i s d e n i e d . " 

On a p p e a l , the A s s o c i a t i o n f i r s t argues t h a t i t d i d not 

f i l e a c l a i m f o r c o s t s or a t t o r n e y ' s f e e s i n i t s c o u n t e r c l a i m . 

We agree. The c o u n t e r c l a i m seeks o n l y a judgment d e c l a r i n g 

i t s e n t i t l e m e n t t o a l l c o s t s and a t t o r n e y ' s f e e s a s s o c i a t e d 

w i t h e n f o r c i n g the r e s t r i c t i v e covenants and removing the 

s t e p s , p u r s u a n t t o §§ 5.13 and 12.02. The c o u n t e r c l a i m does 

not r e q u e s t t h a t the t r i a l c o u r t a c t u a l l y a d j u d i c a t e the 

amount of the c o s t s and f e e s i n c u r r e d by the A s s o c i a t i o n i n 

e n f o r c i n g i t s r i g h t s and removing the s t e p s . The c o u n t e r c l a i m 

f u r t h e r does not ask the t r i a l c o u r t t o impose such c o s t s and 

f e e s a g a i n s t the J u l i a n o s . However, d u r i n g the t r i a l i t s e l f , 

the A s s o c i a t i o n c a l l e d i t s a t t o r n e y t o t e s t i f y as t o the l e g a l 

f e e s i n c u r r e d by the A s s o c i a t i o n i n e n f o r c i n g the r e s t r i c t i v e 
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covenants; the A s s o c i a t i o n a l s o i n t r o d u c e d the b i l l s s u b m i t t e d 

by i t s a t t o r n e y t o s u b s t a n t i a t e those f e e s . Thus, i t appears 

t h a t the A s s o c i a t i o n a c t u a l l y t r i e d the i s s u e of the amount of 

a t t o r n e y ' s f e e s t o which i t was e n t i t l e d t o r e c o v e r . The 

A s s o c i a t i o n a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t i t would 

c o s t $2,000 t o $6,000 t o remove the s t e p s . Thus, the t r i a l 

c o u r t r e a s o n a b l y c o u l d have t r e a t e d the i s s u e of the amount of 

c o s t s and a t t o r n e y ' s f e e s r e c o v e r a b l e by the A s s o c i a t i o n as 

b e i n g w i t h i n the scope of the p l e a d i n g s . See Rule 15, A l a . R. 

C i v . P. ( s t a t i n g t h a t p l e a d i n g s can be amended t o conform t o 

the e v i d e n c e p r e s e n t e d a t t r i a l ) . 

The A s s o c i a t i o n next argues t h a t , assuming t h i s c o u r t 

f i n d s t h a t the A s s o c i a t i o n d i d c l a i m t h a t i t was e n t i t l e d t o 

c o s t s and a t t o r n e y ' s f e e s , the t r i a l c o u r t e r r e d i n d e n y ing 

t h a t c l a i m . As f o r the c o s t s , the t r i a l c o u r t d i d not s t a t e 

any ground f o r d e n y ing t h a t c l a i m . However, the t r i a l c o u r t 

g r a n t e d the J u l i a n o s a permanent i n j u n c t i o n a l l o w i n g them t o 

m a i n t a i n the s t e p s on the common a r e a , so i t a p p a r e n t l y 

d e t ermined t h a t no c o s t s f o r enforcement or removal would ever 

be i n c u r r e d . Because we have r e v e r s e d the t r i a l c o u r t ' s 

r u l i n g g r a n t i n g the J u l i a n o s a permanent i n j u n c t i o n , we 
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i n s t r u c t the t r i a l c o u r t on remand t o c o n s i d e r the a p p r o p r i a t e 

amount of c o s t s the A s s o c i a t i o n can r e c o v e r f o r e n f o r c i n g the 

r e s t r i c t i v e covenants by removing the s t e p s . 

As f o r the a t t o r n e y ' s f e e s , the t r i a l c o u r t t o t a l l y 

d e n i e d the c l a i m on the ground t h a t the amount of the f e e s , 

proven t o be around $70,000, were un r e a s o n a b l e i n r e l a t i o n t o 

the c o s t s of removing the s t e p s , $2,000 t o $6,000. The 

A s s o c i a t i o n argues t h a t the p l a i n language of §§ 5.13 and 

12.02 e n t i t l e s i t t o r e c o v e r a l l a t t o r n e y ' s f e e s i n c u r r e d i n 

e n f o r c i n g the r e s t r i c t i v e covenants r e g a r d l e s s of t h e i r 

r e a s o n a b l e n e s s . The A s s o c i a t i o n f u r t h e r argues t h a t the t r i a l 

c o u r t e r r e d i n measuring the r e a s o n a b l e n e s s of the f e e s 

a g a i n s t the c o s t s of removing the s t e p s . 

A l t h o u g h the r e s t r i c t i v e covenants do not s t a t e t h a t the 

A s s o c i a t i o n i s e n t i t l e d t o r e c o v e r o n l y " r e a s o n a b l e " 

a t t o r n e y ' s f e e s , Alabama law reads i n t o e v e r y agreement 

a l l o w i n g f o r the r e c o v e r y of a t t o r n e y ' s f e e s a r e a s o n a b l e n e s s 

l i m i t a t i o n . See Alabama Educ. Ass'n v. B l a c k , 752 So. 2d 514, 

519 ( A l a . C i v . App. 1999) ("In Alabama, where t h e r e i s an 

agreement t o pay an a t t o r n e y fee and the agreement does not 

speak s p e c i f i c a l l y t o the r e a s o n a b l e n e s s of the f e e , a 
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'r e a s o n a b l e ' fee w i l l be i n f e r r e d . " ) ; see a l s o Twickenham  

S t a t i o n , I n c . v. B e d d i n g f i e l d , 404 So. 2d 43 ( A l a . 1981); 

Selman v. B r y a n t , 261 A l a . 53, 72 So. 2d 704 (1954); H a m i l t o n  

v. Burgess, 233 A l a . 4, 170 So. 348 (1936); and McGhee v.  

Importers & Traders N a t ' l Bank, 93 A l a . 192, 9 So. 734 (1891), 

o v e r r u l e d i n p a r t on o t h e r grounds by Noble v. G i l l i a m , 136 

A l a . 618, 33 So. 861 (1903). R e s t r i c t i v e covenants are 

agreements among v a r i o u s landowners r e g a r d i n g the use and 

enjoyment of t h e i r l a n d and the y s h o u l d be c o n s t r u e d l i k e any 

o t h e r c o n t r a c t . See g e n e r a l l y C o l l i n s v. Rodgers, 938 So. 2d 

379, 285 n.15 ( A l a . 2006). The A s s o c i a t i o n has not c i t e d any 

case h o l d i n g t h a t an a t t o r n e y - f e e p r o v i s i o n i n a r e s t r i c t i v e 

covenant s h o u l d be re a d d i f f e r e n t l y than an a t t o r n e y - f e e 

p r o v i s i o n i n o t h e r c o n t r a c t s . I m p l y i n g a r e a s o n a b l e n e s s 

l i m i t a t i o n i n c o n t r a c t s a s s u r e s t h a t n e i t h e r p a r t y can 

p e n a l i z e the o t h e r by r u n n i n g up e x o r b i t a n t a t t o r n e y ' s f e e s 

w i t h knowledge t h a t the o t h e r s i d e w i l l have t o pay those 

f e e s . B l a c k , 752 So. 2d a t 519. That c o n s i d e r a t i o n e x i s t s 

e q u a l l y i n the c o n t e x t of a d i s p u t e over a v i o l a t i o n of 

r e s t r i c t i v e c ovenants; t h e r e f o r e , we cannot d i s c e r n any v a l i d 

r eason f o r d e v i a t i n g from the r u l e i n t h i s case. Hence, we 
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conclude t h a t the t r i a l c o u r t d i d not commit any e r r o r by 

i n t e r p r e t i n g the r e s t r i c t i v e covenants t o a l l o w r e c o v e r y of 

o n l y r e a s o n a b l e a t t o r n e y ' s f e e s i n c u r r e d i n e n f o r c i n g the 

r e s t r i c t i v e covenants. 

We do agree, however, t h a t the t r i a l c o u r t e r r e d i n 

t o t a l l y d e n y i ng the A s s o c i a t i o n ' s c l a i m f o r a t t o r n e y ' s f e e s on 

the ground of t h e i r u n r easonableness i n r e l a t i o n t o the c o s t s 

of removing the s t e p s . Based on the language of the 

r e s t r i c t i v e covenants, the t r i a l c o u r t s h o u l d have determined 

the r e a s o n a b l e amount of a t t o r n e y ' s f e e s i n c u r r e d by the 

A s s o c i a t i o n i n e n f o r c i n g the r e s t r i c t i v e covenants a g a i n s t the 

J u l i a n o s . That amount i s not d i c t a t e d by the r e l a t i o n s h i p 

between the c o s t s of the removal of the s t e p s and the amount 

of the fe e s b i l l e d by the A s s o c i a t i o n ' s a t t o r n e y . In h i s 

c o m p l a i n t , C h a r l e s J u l i a n o sought t o a v o i d the r e s t r i c t i v e 

covenants on the grounds t h a t they were i n v a l i d or 

i n a p p l i c a b l e , t h a t the r e s t r i c t i v e covenants had not been 

v i o l a t e d , t h a t any v i o l a t i o n had been waived, t h a t any 

v i o l a t i o n s h o u l d be excused, and t h a t the A s s o c i a t i o n had no 

l e g a l s t a n d i n g t o e n f o r c e the r e s t r i c t i v e covenants. In o r d e r 

t o e n f o r c e the r e s t r i c t i v e covenants, the A s s o c i a t i o n had t o 
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i n c u r a t t o r n e y ' s f e e s t o overcome each one of those 

c o n t e n t i o n s . That those f e e s u l t i m a t e l y exceeded the c o s t s of 

the removal of the s t e p s does not render them per se 

un r e a s o n a b l e . 

A l t h o u g h we agree w i t h the J u l i a n o s t h a t the c o s t s f o r 

r e p r e s e n t i n g the A s s o c i a t i o n on i n c o r p o r a t i o n and r a t i f i c a t i o n 

m a t t e r s and f o r r e s p o n d i n g t o the t o r t c l a i m s f i l e d by 

C h a r l e s J u l i a n o would not be c o n s i d e r e d c o s t s i n c u r r e d t o 

e n f o r c e the r e s t r i c t i v e covenants, a l l the o t h e r a c t i o n s taken 

by the a t t o r n e y s f o r the A s s o c i a t i o n appear t o have been 

d i r e c t e d toward e n f o r c i n g the r e s t r i c t i v e covenants. For 

those a c t i o n s , the a t t o r n e y s b i l l e d the A s s o c i a t i o n the 

amounts r e p r e s e n t e d i n the i n v o i c e s i n t r o d u c e d a t t r i a l . The 

t r i a l c o u r t was not bound t o a c c e p t those amounts as 

r e a s o n a b l e , but i t c o u l d not c o n s i d e r the c o s t s of removing 

the s t e p s t o be the l i m i t of r e a s o n a b l e n e s s . R a t h e r , i n 

d e t e r m i n i n g the r e a s o n a b l e n e s s of the f e e s , the t r i a l c o u r t 

s h o u l d have c o n s i d e r e d the r e l e v a n t f a c t o r s o r i g i n a l l y s e t out 

i n P eebles v. M i l e y , 439 So. 2d 137 ( A l a . 1983), which 

i n c l u d e : 

"(1) the n a t u r e and v a l u e of the s u b j e c t m a t t e r of 
the employment; (2) the l e a r n i n g , s k i l l , and l a b o r 
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r e q u i s i t e t o i t s p r o p e r d i s c h a r g e ; (3) the time 
consumed; (4) the p r o f e s s i o n a l e x p e r i e n c e and 
r e p u t a t i o n of the a t t o r n e y ; (5) the weight of h i s 
r e s p o n s i b i l i t i e s ; (6) the measure of success 
a c h i e v e d ; (7) the r e a s o n a b l e expenses i n c u r r e d ; (8) 
whether a fee i s f i x e d or c o n t i n g e n t ; (9) the n a t u r e 
and l e n g t h of a p r o f e s s i o n a l r e l a t i o n s h i p ; (10) the 
fee c u s t o m a r i l y charged i n the l o c a l i t y f o r s i m i l a r 
l e g a l s e r v i c e s ; (11) the l i k e l i h o o d t h a t a 
p a r t i c u l a r employment may p r e c l u d e o t h e r employment; 
and (12) the time l i m i t a t i o n s imposed by the c l i e n t 
or by the c i r c u m s t a n c e s . " 

Van Schaack v. AmSouth Bank, N.A., 530 So. 2d 740, 749 ( A l a . 

1988). Moreover, i f a f t e r c o n s i d e r i n g the a p p r o p r i a t e 

f a c t o r s , a t r i a l c o u r t c o n c l u d e s t h a t the b i l l e d a t t o r n e y ' s 

f e e s are un r e a s o n a b l e i n amount, the a p p r o p r i a t e a c t i o n i s not 

t o deny the c l a i m a l t o g e t h e r but t o e n t e r a judgment f o r a 

r e a s o n a b l e amount of a t t o r n e y ' s f e e s . See, e.g., B e a l Bank, 

SSB v. S c h i l l e c i , 896 So. 2d 395 ( A l a . 2004). 

Because the t r i a l c o u r t e r r e d i n measuring the 

r e a s o n a b l e n e s s of the a t t o r n e y ' s f e e s a g a i n s t the c o s t s of 

removing the s t e p s , and because the t r i a l c o u r t e n t i r e l y 

d e n i e d the c l a i m f o r a t t o r n e y ' s f e e s based on i t s f i n d i n g t h a t 

the f e e s were unreasonable i n amount, we r e v e r s e the judgment 

as t o t h i s i s s u e and i n s t r u c t the t r i a l c o u r t on remand t o 

conduct f u r t h e r p r o c e e d i n g s t o determine the r e a s o n a b l e amount 
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of a t t o r n e y ' s f e e s i n c u r r e d by the A s s o c i a t i o n i n e n f o r c i n g 

the r e s t r i c t i v e covenants a g a i n s t the J u l i a n o s . 1 3 

The U n j u s t - E n r i c h m e n t , Fraud, and Quantum M e r u i t Claims 

In one count of h i s c o m p l a i n t , e n t i t l e d " U n j u s t 

Enrichment," C h a r l e s J u l i a n o a s s e r t e d as f o l l o w s : 

"33. J u l i a n o has p a i d assessments and 
homeowner's dues t o the defendants on the 
r e p r e s e n t a t i o n s t h a t he was r e q u i r e d t o do so 
p u r s u a n t t o the statements and r e p r e s e n t a t i o n s of 
the d e f e n d a n t s . In f a c t , J u l i a n o has been 
t h r e a t e n e d c o n c e r n i n g h i s compliance w i t h c e r t a i n 
Covenants and has p a i d money t o the defendants which 
s h o u l d have never been p a i d . The W i l l o w Lakes 
R e s i d e n t i a l A s s o c i a t i o n , I n c . has never been c r e a t e d 
and/or has f a i l e d t o f o l l o w the c o r p o r a t e 
f o r m a l i t i e s as i s r e q u i r e d by the Covenants, 
A r t i c l e s of I n c o r p o r a t i o n , and Bylaws. Mr. J u l i a n o 
i s due t o be r e f u n d e d h i s payments." 

In another count of h i s c o m p l a i n t , e n t i t l e d " F r a u d u l e n t 

M i s r e p r e s e n t a t i o n , " J u l i a n o f u r t h e r a v e r r e d : 

"41. J u l i a n o p u r c h a s e d l o t s and p a i d money t o 
the defendants under the r e p r e s e n t a t i o n t h a t the 
money was g o i n g t o the W i l l o w Lakes R e s i d e n t i a l 
A s s o c i a t i o n , I n c . , as s t a t e d i n the Covenants. The 
defendants made the m i s r e p r e s e n t a t i o n s and/or 
conveyed the m i s r e p r e s e n t i n g i n f o r m a t i o n t o J u l i a n o . 

13We note t h a t the r e c o r d i n d i c a t e s t h a t the i n v o i c e s d i d 
not i n c l u d e the amounts charged f o r t r y i n g the case. On 
remand, we i n s t r u c t the t r i a l c o u r t t o c o n s i d e r not o n l y the 
i n v o i c e s s u b m i t t e d a t t r i a l , but a l s o a l l e v i d e n c e r e l a t i n g t o 
the amount of a t t o r n e y ' s f e e s i n c u r r e d t h r o u g h the t r i a l and 
the p o s t t r i a l p r o c e e d i n g s r e l a t i n g t o enforcement of the 
r e s t r i c t i v e covenants. 
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"42. In f a c t , the W i l l o w Lakes R e s i d e n t i a l 
A s s o c i a t i o n , I n c . has never been c r e a t e d and i s not 
a p r o p e r c o r p o r a t i o n . 

"43. J u l i a n o r e l i e d upon the m i s r e p r e s e n t a t i o n s 
made by the d e f e n d a n t s . J u l i a n o was j u s t i f i e d i n 
r e l y i n g upon the m i s r e p r e s e n t a t i o n s of the 
def e n d a n t s . 

"44. As a r e s u l t of h i s r e l i a n c e on the 
m i s r e p r e s e n t a t i o n s of the de f e n d a n t s , Mr. J u l i a n o 
has been damaged." 

Based on those a l l e g a t i o n s , J u l i a n o r e q u e s t e d t h a t the t r i a l 

c o u r t award him compensatory and p u n i t i v e damages. In i t s 

f i n a l judgment, the t r i a l c o u r t awarded J u l i a n o $20,000, based 

p a r t i a l l y on h i s c l a i m s of u n j u s t enrichment and f r a u d u l e n t 

m i s r e p r e s e n t a t i o n . On a p p e a l , the A s s o c i a t i o n and the 

codefendants argue t h a t the t r i a l c o u r t s h o u l d have e n t e r e d a 

judgment i n t h e i r f a v o r on the c l a i m s of u n j u s t enrichment and 

f r a u d u l e n t m i s r e p r e s e n t a t i o n . 1 4 

The e v i d e n c e shows t h a t , when the J u l i a n o s p u r c h a s e d 

t h e i r home i n the s u b d i v i s i o n , they p a i d a pro r a t a share of 

1 4The A s s o c i a t i o n adopted the arguments made by i t s 
codefendants i n t h e i r a p p e l l a t e b r i e f r e g a r d i n g the u n j u s t -
enrichment c l a i m and the v a r i o u s t o r t c l a i m s f i l e d by C h a r l e s 
J u l i a n o . We f i n d t h a t J u l i a n o d i d not s u f f e r any p r e j u d i c e 
by t h a t b r i e f i n g method, so we r e j e c t h i s o b j e c t i o n t o the 
same. 
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the homeowners' dues f o r the year 2005. T h e r e a f t e r , from 2006 

through 2008, the J u l i a n o s p a i d t h e i r annual homeowners' dues 

i n January of the r e s p e c t i v e years i n response t o an i n v o i c e 

s u b m i t t e d by the A s s o c i a t i o n . A l t h o u g h the c o m p l a i n t a l l e g e s 

t h a t C h a r l e s J u l i a n o p a i d the dues i n r e l i a n c e on 

r e p r e s e n t a t i o n s t h a t the A s s o c i a t i o n was a v a l i d c o r p o r a t i o n , 

a t t r i a l he t e s t i f i e d , upon q u e s t i o n i n g by h i s a t t o r n e y , as 

f o l l o w s : 

"Q: Now, a l s o d i d you pay homeowners dues t o t h a t 
a s s o c i a t i o n i n January of 2006? 

"A: Yes, I d i d . 

"Q: Why d i d you pay t h a t ? 

"A: W e l l , a t the time I had a l r e a d y put the s t e p s 
i n , and I guess I j u s t wanted t o be a good n e i g h b o r 
and the h e l p the community. 

"Q: D i d the W i l l o w Lakes R e s i d e n t i a l A s s o c i a t i o n 
r e p r e s e n t t o you t h a t t h e y were an i n c o r p o r a t e d 
e n t i t y ? 

"A: No. 

"Q: D i d you u n d e r s t a n d i n January of 2006 a f t e r you 
i n s t a l l e d the s t e p s t h a t Ms. Z a v a t t i was c l a i m i n g 
t h a t they were an a s s o c i a t i o n ? 

"A: Yeah. She s a i d i t was an a s s o c i a t i o n . 

"Q: And when Ms. Z a v a t t i and the A s s o c i a t i o n s e n t 
you the b i l l s due, d i d you pay them because you f e l t 
l i k e t h a t t h e y were an a s s o c i a t i o n ? 
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"A: A t the time -- a t t h a t p o i n t i n t i m e , t h e y had 
t o l d me t h e y were -- you know, the y had sent a 
l e t t e r by the A s s o c i a t i o n . I p a i d i t because I was 
l i v i n g i n the neighborhood. 

"Q: Was i t your u n d e r s t a n d i n g from what th e y s a i d 
t h a t you had t o pay t h a t dues? 

"A: Because i t had a l a t e charge on t h e r e . 

"Q: Was i t your u n d e r s t a n d i n g t h a t you were r e q u i r e d 
as a homeowner i n t h a t neighborhood, based upon what 
Ms. Z a v a t t i s a i d , t o pay those b i l l s ? 

"A: Not r e a l l y . " 

J u l i a n o l a t e r t e s t i f i e d on c r o s s - e x a m i n a t i o n t h a t , b e f o r e 

r e t a i n i n g h i s a t t o r n e y , he " d i d not know a n y t h i n g about any 

i n c o r p o r a t i o n or a s s o c i a t i o n . " J u l i a n o f u r t h e r t e s t i f i e d t h a t 

he had no e v i d e n c e i n d i c a t i n g t h a t the homeowners' dues had 

been m i s a p p r o p r i a t e d . 

U n j u s t enrichment o c c u r s when 

"'"(1) the donor of the b e n e f i t ... a c t e d under a 
m i s t a k e of f a c t or i n m i s r e l i a n c e on a r i g h t or 
duty, or (2) the r e c i p i e n t of the b e n e f i t ... 
engaged i n some u n c o n s c i o n a b l e conduct, such as 
f r a u d , c o e r c i o n , or abuse of a c o n f i d e n t i a l 
r e l a t i o n s h i p . In the absence of m i s t a k e or 
m i s r e l i a n c e by the donor or w r o n g f u l conduct by the 
r e c i p i e n t , the r e c i p i e n t may have been e n r i c h e d , but 
he i s not deemed t o have been u n j u s t l y e n r i c h e d . " ' " 

M a n t i p l y v. M a n t i p l y , 951 So. 2d 638, 654-55 ( A l a . 2006) 

( q u o t i n g Welch v. Montgomery Eye P h y s i c i a n s , P.C., 891 So. 2d 

41 



2081099 

837, 843 ( A l a . 2004), q u o t i n g i n t u r n Jordan v. M i t c h e l l , 705 

So. 2d 453, 458 ( A l a . C i v . App. 1997)); see a l s o Wyeth, I n c .  

v. B l u e Cross & B l u e S h i e l d of Alabama, [Ms. 1050926, Jan. 15, 

2010] So. 3d ( A l a . 2010). To p r o p e r l y s u p p o r t a c l a i m 

of f r a u d u l e n t m i s r e p r e s e n t a t i o n , the p l a i n t i f f must p r o v i d e 

e v i d e n c e of "(1) a f a l s e r e p r e s e n t a t i o n ; (2) of a m a t e r i a l 

e x i s t i n g f a c t ; (3) r e a s o n a b l y r e l i e d upon by the p l a i n t i f f ; 

(4) who s u f f e r e d damage as a pr o x i m a t e consequence of the 

m i s r e p r e s e n t a t i o n . " Padgett v. Hughes, 535 So. 2d 140, 142 

( A l a . 1988). 

In t h i s case, i t i s apparent t h a t , when he p a i d h i s 

homeowners' dues, J u l i a n o d i d not r e l y on any r e p r e s e n t a t i o n 

t h a t the A s s o c i a t i o n was a c o r p o r a t i o n . See Hunt Pe t r o l e u m  

Corp. v. S t a t e , 901 So. 2d 1, 4 ( A l a . 2004) ("Reliance 

r e q u i r e s t h a t the m i s r e p r e s e n t a t i o n a c t u a l l y i n d u c e d the 

i n j u r e d p a r t y t o change i t s course of a c t i o n . " ) . Based on h i s 

t e s t i m o n y , when J u l i a n o made h i s f i r s t payments, he had not 

been m i s i n f o r m e d by anyone t h a t the A s s o c i a t i o n was a 

c o r p o r a t e e n t i t y . As he f u r t h e r t e s t i f i e d , J u l i a n o p a i d h i s 

homeowners' dues i n 2005 and 2006 w i t h o u t any knowledge of the 

c o r p o r a t e s t a t u s of the A s s o c i a t i o n . He l a t e r p a i d the 
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homeowners' dues i n 2007 and 2008 a f t e r the A s s o c i a t i o n had 

been f o r m a l l y i n c o r p o r a t e d and w i t h f u l l knowledge of the 

p r i o r f a i l u r e of f o r m a l i n c o r p o r a t i o n . At no p o i n t was the 

na t u r e of the b u s i n e s s o r g a n i z a t i o n of the A s s o c i a t i o n 

m a t e r i a l t o J u l i a n o ' s d e c i s i o n t o pay h i s homeowners' dues. 

See Bama Budweiser of Montgomery, I n c . v. Anheuser-Busch,  

I n c . , 611 So. 2d 238, 244 ( A l a . 1992) ("A ' m a t e r i a l f a c t ' i s 

a f a c t of such a n a t u r e as t o induce a c t i o n on the p a r t of the 

c o m p l a i n i n g p a r t y . " ) . J u l i a n o f a i l e d t o p r e s e n t e v i d e n c e t o 

supp o r t h i s f r a u d u l e n t - m i s r e p r e s e n t a t i o n and u n j u s t - e n r i c h m e n t 

c l a i m s r e l a t i n g t o the payment of homeowners' dues. The t r i a l 

c o u r t , t h e r e f o r e , e r r e d i n awarding any damages on account of 

those c l a i m s . 

In p aragraph 34 of h i s u n j u s t - e n r i c h m e n t c l a i m , J u l i a n o 

a s s e r t e d : 

"34. J u l i a n o has a l s o i n v e s t e d t i m e , money, and 
expense i n i n s t a l l i n g s t e p s and m a i n t a i n i n g p r o p e r t y 
which i s on the common a r e a . Pursuant t o the 
Covenants, the R e s i d e n t i a l A s s o c i a t i o n ( i . e . , the 
W i l l o w Lakes R e s i d e n t i a l A s s o c i a t i o n , Inc.) i s 
r e s p o n s i b l e and r e q u i r e d t o m a i n t a i n e d a l l common 
areas and has f a i l e d and r e f u s e d t o do so." 

As f o r any t h e o r y t h a t the A s s o c i a t i o n has been u n j u s t l y 

e n r i c h e d by the c o n s t r u c t i o n of the s t e p s , t h a t c l a i m f a i l s 
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based on our d i s p o s i t i o n of the A s s o c i a t i o n ' s c o u n t e r c l a i m i n 

which we c o n c l u d e d t h a t the A s s o c i a t i o n d i d not r e c e i v e any 

b e n e f i t from the c o n s t r u c t i o n of the s t e p s , which v i o l a t e d the 

r e s t r i c t i v e covenants. To the e x t e n t t h a t the t r i a l c o u r t 

awarded damages t o J u l i a n o based on t h a t t h e o r y , i t s judgment 

i s due t o be r e v e r s e d . 

J u l i a n o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t , b e f o r e moving 

i n t o h i s home, he c l e a r e d an ar e a of t h i c k b r u s h b e h i n d the 

J u l i a n o s ' p r o p e r t y , which was l a t e r d e t e r m i n e d t o be 

p a r t i a l l y on the common a r e a . In h i s c o m p l a i n t , J u l i a n o 

e v i d e n t l y sought t o be p a i d by the A s s o c i a t i o n f o r c l e a r i n g 

the common area under the t h e o r y of quantum m e r u i t . A c l a i m 

of quantum m e r u i t , or q u a s i - c o n t r a c t , i s a r e q u e s t f o r 

e q u i t a b l e r e l i e f based on the p r i n c i p l e " ' " t h a t i f one 

knowingly a c c e p t s s e r v i c e s r e n d e r e d by another, and the 

b e n e f i t and r e s u l t t h e r e o f , the law i m p l i e s a promise on the 

p a r t o f the one who so a c c e p t s w i t h knowledge, t o pay the 

r e a s o n a b l e v a l u e of such s e r v i c e s r e n d e r e d . " ' " C a r r o l l v. LJC  

Defense C o n t r a c t i n g , I n c . , 24 So. 3d 448, 458 ( A l a . C i v . App. 

2009) ( q u o t i n g Frank C r a i n A u c t i o n e e r s , I n c . v. Delchamps, 797 

So. 2d 470, 474 ( A l a . C i v . App. 2000), q u o t i n g i n t u r n 
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R i c h a r d s v. W i l l i a m s , 231 A l a . 450, 453, 165 So. 820, 823 

(1936)). In t h e i r a p p e l l a t e b r i e f s , the A s s o c i a t i o n and i t s 

codefendants argue o n l y t h a t the d o c t r i n e of u n c l e a n hands 

p r e v e n t s J u l i a n o from r e c o v e r i n g under h i s quantum m e r u i t 

t h e o r y . However, the A s s o c i a t i o n and i t s codefendants have 

waived t h a t argument by f a i l i n g t o e x p l a i n how t h a t e q u i t a b l e 

d o c t r i n e a p p l i e s t o p r e v e n t J u l i a n o from r e c o v e r i n g . See  

Davis v. S t e r n e , Agee & Leach, I n c . , 965 So. 2d 1076 ( A l a . 

2007) ( a p p e l l a n t ' s l o n e c i t a t i o n t o a g e n e r a l p r i n c i p l e of law 

w i t h o u t e x p l a i n i n g i t s s p e c i f i c r e l e v a n c e t o her a c t i o n 

a g a i n s t f i n a n c i a l - s e r v i c e s company was i n s u f f i c i e n t t o meet 

the r e q u i r e m e n t s of Rule 28(a) (10), A l a . R. App. P., t o c i t e 

r e l e v a n t a u t h o r i t y i n s u p p o r t of arguments). The t r i a l c o u r t , 

t h e r e f o r e , d i d not commit r e v e r s i b l e e r r o r by f a i l i n g t o bar 

any r e c o v e r y on the t h e o r y t h a t J u l i a n o had u n c l e a n hands. 

However, the A s s o c i a t i o n and i t s codefendants have argued 

t h a t the r e c o r d does not c o n t a i n e v i d e n c e t o s u p p o r t the 

amount of the damages awarded t o J u l i a n o . J u l i a n o t e s t i f i e d 

t h a t he h i r e d two men t o c l e a r the p r o p e r t y and t h a t t h e y 

s t a r t e d the c l e a r i n g p r o c e s s the l a s t weekend of J u l y 2005 and 

completed the j o b i n e a r l y August 2005, w o r k i n g a t o t a l of 
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f i v e days. J u l i a n o ' s son, who owned a l a n d s c a p i n g company, 

then performed "a l i t t l e improvement" f o r J u l i a n o f o r "a day 

or two." J u l i a n o d i d not o f f e r any e v i d e n c e r e g a r d i n g the 

c o s t s i n c u r r e d by him f o r the c l e a r i n g p r o j e c t or p r e s e n t any 

e v i d e n c e as t o the r e a s o n a b l e v a l u e of the c l e a r i n g s e r v i c e s . 

Without such e v i d e n c e , the r e c o r d does not c o n t a i n any b a s i s 

f o r an award of damages under J u l i a n o ' s quantum m e r u i t t h e o r y . 

See A s s o c i a t e s Commercial Corp. v. R o b e r t s , 844 So. 2d 1256, 

1262 ( A l a . C i v . App. 2002) ( r e v e r s i n g judgment on quantum 

m e r u i t c l a i m based on l a c k of e v i d e n c e of r e a s o n a b l e v a l u e of 

s e r v i c e s p r o v i d e d ) . We t h e r e f o r e r e v e r s e the judgment t o the 

e x t e n t i t awarded damages based on the quantum m e r u i t t h e o r y . 

The S l a n d e r Claims 

In another count of h i s c o m p l a i n t , C h a r l e s J u l i a n o 

a s s e r t e d t h a t the A s s o c i a t i o n had i s s u e d a l e t t e r t o a l l the 

homeowners i n the s u b d i v i s i o n t h a t c o n t a i n e d i n t e n t i o n a l l y 

f a l s e statements t h a t d i s p a r a g e d J u l i a n o . At t r i a l , J u l i a n o 

t e s t i f i e d as t o s e v e r a l l e t t e r s and n o t i c e s t h a t were sent t o 

a l l the homeowners i n the s u b d i v i s i o n , which he a l l e g e d 

c o n t a i n e d f a l s e statements t h a t had d i s p a r a g e d him. Because 

J u l i a n o c l a i m e d damages f o r a l l e g e d f a l s e statements p u b l i s h e d 
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i n w r i t t e n form, he a c t u a l l y attempted t o prove t h a t the 

A s s o c i a t i o n and i t s codefendants had l i b e l e d him. F i r s t  

Indep. B a p t i s t Church of Arab v. S o u t h e r l a n d , 373 So. 2d 647, 

648 ( A l a . 1979) ( " L i b e l i s commonly p e r c e i v e d as a d e f a m a t i o n 

which s p r i n g s from the p u b l i c a t i o n of w r i t t e n or p r i n t e d 

m a t e r i a l . " ) . L i b e l c o n s i s t s of "'any f a l s e and m a l i c i o u s 

p u b l i c a t i o n , when e x p r e s s e d i n p r i n t i n g or w r i t i n g , or by 

s i g n s or p i c t u r e s , ... which ... tends t o b r i n g an i n d i v i d u a l 

i n t o p u b l i c h a t r e d , contempt, or r i d i c u l e B o w l i n g v. 

Pow, 293 A l a . 178, 182, 301 So. 2d 55, 58-59 (1974) ( q u o t i n g 

McGraw v. Thomason, 265 A l a . 635, 639, 93 So. 2d 741, 744 

(1957)). 

E s s e n t i a l l y , the l e t t e r s and n o t i c e of which J u l i a n o 

complains i n f o r m the homeowners of the ongoing s t a t u s of the 

d i s p u t e between the J u l i a n o s and the A s s o c i a t i o n r e g a r d i n g the 

c o n s t r u c t i o n of the s t e p s on the common ar e a next t o Tom 

Sawyer Lake. The f i r s t l e t t e r i n d i c a t e s t h a t J u l i a n o had 

t h r e a t e n e d l e g a l a c t i o n , prompting the A s s o c i a t i o n t o r e t a i n 

l e g a l c o u n s e l , whose f e e s the A s s o c i a t i o n i n t e n d e d t o c o l l e c t 

from J u l i a n o , but which might have t o be p a i d by a s p e c i a l 

assessment i n the meantime i n the event the funds i n the 
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A s s o c i a t i o n ' s t r e a s u r y d i d not a d e q u a t e l y cover those f e e s . 

The second w r i t i n g c o n s i s t s of a n o t i c e t o a l l the homeowners 

i n which H a r r i n g t o n , a c t i n g as the p r e s i d e n t of the b o a r d of 

the A s s o c i a t i o n , i n f o r m e d the homeowners t h a t the b o a r d had 

been unable t o r e s o l v e the d i s p u t e over the s t e p s a m i c a b l y , 

r e s u l t i n g i n the i n s t a n t l a w s u i t i n which J u l i a n o " t h r e a t e n e d " 

"the v e r y e x i s t e n c e " of the A s s o c i a t i o n and t h a t had caused 

the A s s o c i a t i o n t o i n c u r $20,000 i n l e g a l f e e s t h a t would have 

t o be p a i d by s p e c i a l assessment. The t h i r d l e t t e r i n f o r m e d 

the homeowners t h a t J u l i a n o was s e e k i n g thousands of d o l l a r s 

i n damages t h a t , i f awarded, u l t i m a t e l y would have t o be p a i d 

by the homeowners. J u l i a n o complained t h a t t h o s e , and one 

a d d i t i o n a l w r i t i n g , l e d some of h i s n e i g h b o r s t o t r e a t him 

contemptuously, b e l i e v i n g he was p e r s o n a l l y r e s p o n s i b l e f o r 

i n c r e a s i n g t h e i r homeowners' dues. 1 5 

1 5 A l t h o u g h the argument was not r a i s e d by the A s s o c i a t i o n 
or i t s c o d e f e n d a n t s , we note t h a t such w r i t i n g s r e g a r d i n g 
ongoing l i t i g a t i o n o r d i n a r i l y are t r e a t e d as a b s o l u t e l y 
p r i v i l e g e d communications i n o t h e r j u r i s d i c t i o n s . See, e.g., 
B l a c k v. Green Harbour Homeowners' Ass'n, 19 A.D.3d 962, 798 
N.Y.S.2d 753 (2005); and Healy v. Tuscany H i l l s Landscape &  
R e c r e a t i o n Corp. , 137 C a l . App. 4th 1, 39 C a l . Rptr. 3d 547 (2006). 
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In o r d e r t o s u s t a i n a cause of a c t i o n f o r l i b e l , i t i s 

not enough t h a t the defendant's statements l e a d t o the 

disparagement of the p l a i n t i f f ; those statements must be f a l s e 

and defamatory. See T i d w e l l v. W i n n - D i x i e , I n c . , 502 So. 2d 

747, 748 ( A l a . 1987). The statements made i n the l e t t e r s and 

n o t i c e s do not c o n t a i n any f a l s e statements or a l l e g a t i o n s . 

The f a c t i s t h a t J u l i a n o d i d t h r e a t e n l e g a l a c t i o n and d i d 

i n s t i t u t e a l a w s u i t i n which he sought a d e c l a r a t i o n t h a t the 

A s s o c i a t i o n was not p r o p e r l y i n c o r p o r a t e d and, t h u s , d i d not 

e x i s t . J u l i a n o a l s o c l a i m e d damages a g a i n s t the A s s o c i a t i o n , 

whose t r e a s u r y was funded e n t i r e l y by dues and assessments 

p a i d by the i n d i v i d u a l homeowners i n the s u b d i v i s i o n . 

C o n s e quently, any damages r e c o v e r e d from the A s s o c i a t i o n 

would, i n f a c t , be p a y a b l e by the homeowners. 

Moreover, i n o r d e r t o be l i b e l o u s , the communication must 

be d i r e c t e d t o a t h i r d p a r t y . Hoover v. T u t t l e , 611 So. 2d 

290 ( A l a . 1992). Communications among the d i r e c t o r s of a 

homeowners' a s s o c i a t i o n and the homeowners r e g a r d i n g an 

ongoing d i s p u t e t h a t c o u l d r e s u l t i n an i n c r e a s e i n 

homeowners' dues are of the type of i n t r a - o r g a n i z a t i o n a l 

communication p r o t e c t e d under Alabama law. See g e n e r a l l y 
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N e l s o n v. Lapeyrouse G r a i n Corp., 534 So. 2d 1085 ( A l a . 1988) 

( r e c o g n i z i n g t h a t i n t r a - c o r p o r a t e communication among 

management and employees i s p r o t e c t e d t o the e x t e n t the 

communication t o the employees f a l l s w i t h i n the p r o p e r scope 

of the employees' knowledge and d u t i e s ) . In t h i s i n s t a n c e , 

the p u b l i c a t i o n s of the l e t t e r s and n o t i c e s were d i r e c t e d 

s o l e l y t o the homeowners i n the s u b d i v i s i o n , whose i n t e r e s t s 

were a t s t a k e i n the l i t i g a t i o n . The a u t h o r s d i d not d i r e c t 

the communications t o any " t h i r d p a r t y " w i t h i n the meaning of 

Alabama law. 

For the f o r e g o i n g r e a s o n s , the t r i a l c o u r t e r r e d t o the 

e x t e n t i t awarded damages t o J u l i a n o on account of h i s l i b e l 

c l a i m s . 

The D e p r i v a t i o n - o f - P r o p e r t y - R i g h t s C l a i m 

S e c t i o n 3.01 of the r e s t r i c t i v e covenants s t a t e s : 

" S u b j e c t t o the terms and c o n d i t i o n s of the 
D e c l a r a t i o n and the r u l e s , r e g u l a t i o n s , f e e s and 
charges from time t o time e s t a b l i s h e d by the Board 
[of the A s s o c i a t i o n ] , Developer does hereby g r a n t t o 
each Owner and Occupant the n o n e x c l u s i v e r i g h t , 
p r i v i l e g e and easement of access t o and the use and 
enjoyment of the Common Areas i n common w i t h the 
Developer. 

Pursuant t o § 3.01, C h a r l e s J u l i a n o had the r i g h t t o access 

and use the common area i m m e d i a t e l y b e h i n d the J u l i a n o s ' 
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p r o p e r t y . At t r i a l , J u l i a n o c l a i m e d t h a t the A s s o c i a t i o n and 

i t s codefendants had i m p a i r e d t h a t r i g h t by p l a c i n g tape and 

b a r r i e r s a c r o s s the s t e p s f o r s e v e r a l months. In i t s 

judgment, the t r i a l c o u r t a l l o w e d J u l i a n o t o amend h i s 

c o m p l a i n t t o a s s e r t " d e p r i v a t i o n of p r o p e r t y r i g h t s " as an 

a d d i t i o n a l c l a i m , and i t awarded J u l i a n o $20,000, based i n 

p a r t on t h a t c l a i m . 

On a p p e a l , the A s s o c i a t i o n and i t s codefendants c o r r e c t l y 

argue t h a t J u l i a n o ' s r i g h t of access t o , and use o f , the 

common ar e a d i d not a u t h o r i z e him t o c o n s t r u c t s t e p s a c r o s s 

the common area and t o use those s t e p s t o g a i n access t o the 

l a k e and i t s s u r r o u n d i n g s . S e c t i o n 3.01 s p e c i f i c a l l y p r o v i d e s 

t h a t the r i g h t , p r i v i l e g e , and easement g r a n t e d t o J u l i a n o as 

a homeowner i n the s u b d i v i s i o n i s " s u b j e c t t o the terms and 

c o n d i t i o n s of the D e c l a r a t i o n and r u l e s . " T h i s c o u r t 

d e t e r m i n e d above t h a t the r e s t r i c t i v e covenants p r e c l u d e d 

J u l i a n o from c o n s t r u c t i n g the st e p s on the common a r e a . 

Alabama law r e c o g n i z e s t h a t an easement h o l d e r g e n e r a l l y has 

a r i g h t t o damages f o r unr e a s o n a b l e i n t e r f e r e n c e w i t h the use 

of an easement, but o n l y when such use i s i n a manner 

c o n s i s t e n t w i t h the purposes of the easement. See Duke v. 
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Pi n e C r e s t Homes, I n c . , 358 So. 2d 148 ( A l a . 1978). I t 

f o l l o w s t h a t an easement h o l d e r cannot r e c o v e r damages f o r 

i n t e r f e r e n c e w i t h a use t h a t v i o l a t e s the terms of the 

easement. Because J u l i a n o had no r i g h t t o b u i l d s t e p s f o r h i s 

use on the common a r e a , he cannot c l a i m any d e p r i v a t i o n of 

t h a t r i g h t . To the e x t e n t the t r i a l c o u r t awarded damages f o r 

d e p r i v a t i o n of the use of the s t e p s , i t s judgment i s r e v e r s e d . 

The Trespass Claims 

C h a r l e s J u l i a n o a l s o a l l e g e d i n h i s c o m p l a i n t t h a t the 

A s s o c i a t i o n , i t s codefendants, and t h e i r r e p r e s e n t a t i v e s 

t r e s p a s s e d on the J u l i a n o s ' p r o p e r t y . A t t r i a l , J u l i a n o 

t e s t i f i e d t o t h r e e s e p a r a t e i n s t a n c e s of a l l e g e d t r e s p a s s . 

The f i r s t o c c u r r e d when Z a v a t t i came onto the J u l i a n o s ' l a n d 

w i t h s u r v e y o r s f o r the purpose of o b t a i n i n g a d e f i n i t i v e 

p r o f e s s i o n a l s u r v e y of the p r o p e r t y i n o r d e r t o e s t a b l i s h the 

l i n e s e p a r a t i n g the J u l i a n o s ' p r o p e r t y from the common a r e a . 

The second o c c u r r e d when a man wo r k i n g under Z a v a t t i ' s 

d i r e c t i o n came t o the J u l i a n o s ' door t o i n q u i r e as t o the 

l o c a t i o n of the b a r r i e r b e h i n d the J u l i a n o p r o p e r t y , which the 

man had been a s s i g n e d t o r e p a i r . The t h i r d i n s t a n c e o c c u r r e d 

when H a r r i n g t o n and Van G i l d e r r e p a i r e d tape s u r r o u n d i n g the 
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s t e p s a f t e r members of the J u l i a n o s ' f a m i l y t o r e i t down 

d u r i n g a Sunday a f t e r n o o n v i s i t . 

A r t i c l e 3.04 of the r e s t r i c t i v e covenants g r a n t s the 

A s s o c i a t i o n and i t s agents 

"a permanent and p e r p e t u a l n o n e x c l u s i v e easement 
ap p u r t e n a n t , over, a c r o s s , through and upon each L o t 
and D w e l l i n g and f o r the purpose of p r o v i d e d i n g r e s s 
t o and egr e s s from each l o t and D w e l l i n g and f o r (a) 
i n s p e c t i n g each L o t and D w e l l i n g and Improvements 
t h e r e o n i n o r d e r t o determine compliance w i t h the 
p r o v i s i o n s of t h i s D e c l a r a t i o n and (b) performance 
of the r e s p e c t i v e d u t i e s ... hereunder, i n c l u d i n g , 
w i t h o u t l i m i t a t i o n s , t a k i n g any a c t i o n r e q u i r e d or 
p e r m i t t e d t o be taken by the Developer, the ARC and 
the A s s o c i a t i o n p u r s u a n t t o any of the terms of 
p r o v i s i o n s of t h i s D e c l a r a t i o n . " 

S e c t i o n 6.37 of the r e s t r i c t i v e covenants charges the 

A s s o c i a t i o n w i t h the duty of t a k i n g a l l n e c e s s a r y a c t i o n t o 

e x t i n g u i s h or c o r r e c t v i o l a t i o n s of the r e s t r i c t i v e covenants 

and g r a n t s the A s s o c i a t i o n the power t o e n t e r onto any l o t f o r 

t h a t purpose. S e c t i o n 12.11 f u r t h e r p r o v i d e s t h a t , 

"[w]henever the A s s o c i a t i o n , ... and [ i t s ] 
r e s p e c t i v e agents, employees, r e p r e s e n t a t i v e s , 
s u c c e s s o r s , and a s s i g n s , are p e r m i t t e d by t h i s 
D e c l a r a t i o n t o e n t e r upon or c o r r e c t , r e p a i r , c l e a n , 
m a i n t a i n or p r e s e r v e or do any o t h e r a c t i o n w i t h i n 
a p o r t i o n of a L o t or D w e l l i n g , the e n t e r i n g t h e r e o n 
s h a l l not be deemed a t r e s p a s s . " 

By i m p l i e d l y a g r e e i n g t o the f o r e g o i n g p r o v i s i o n s when he 

purchased the l o t , J u l i a n o consented t o the e n t r y upon the 
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J u l i a n o s ' l a n d by the A s s o c i a t i o n and i t s r e p r e s e n t a t i v e s f o r 

the purposes of e n f o r c i n g the r e s t r i c t i v e covenants. A p a r t y 

who has consented t o e n t r y upon h i s l a n d by a homeowners' 

a s s o c i a t i o n cannot m a i n t a i n an a c t i o n f o r t r e s p a s s when such 

e n t r y conforms t o t h a t consent. See Murphy v. Timber Trace  

Ass'n, 779 S.W.2d 603 (Mo. Ct. App. 1989). Our r e s e a r c h has 

not r e v e a l e d any cases a l l o w i n g a homeowner t o u n i l a t e r a l l y 

revoke h i s or her consent once i m p l i e d l y g r a n t e d through a 

r e s t r i c t i v e covenant. 

In t h i s case, each of the e n t r i e s onto the J u l i a n o s ' 

p r o p e r t y was committed by r e p r e s e n t a t i v e s of the A s s o c i a t i o n 

f o r the purposes of i n v e s t i g a t i n g or a b a t i n g v i o l a t i o n s of the 

r e s t r i c t i v e covenants. Those e n t r i e s f e l l w i t h i n the scope of 

the consent g i v e n t o the A s s o c i a t i o n by J u l i a n o i n the 

r e s t r i c t i v e covenants. Even i f the a c t s o c c u r r e d b e f o r e 

August 22, 2006, 1 6 when the A s s o c i a t i o n p r o p e r l y formed a 

c o r p o r a t i o n , a m a j o r i t y of a quorum of the homeowners r a t i f i e d 

t hose a c t s a t the January 8, 2007, meeting, t r a n s f o r m i n g them 

i n t o a c t s of the i n c o r p o r a t e d A s s o c i a t i o n . See g e n e r a l l y 

1 6The r e c o r d i s u n c l e a r as t o the date of each a l l e g e d 
t r e s p a s s . 
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Warwick Dev. Co. v. GV Corp., 469 So. 2d 1270, 1276 ( A l a . 

1985) ("Even though promoters or i n i t i a l i n c o r p o r a t o r s are not 

t e c h n i c a l l y agents of the c o r p o r a t i o n t o be formed, once the 

c o r p o r a t i o n i s formed and the new c o r p o r a t i o n r a t i f i e s the 

a c t s of i t s promoters and i n c o r p o r a t o r s , the c o r p o r a t i o n 

succeeds t o a l l the r i g h t s and remedies, as w e l l as the 

l i a b i l i t i e s , which the promoters and i n i t i a l i n c o r p o r a t o r s had 

a c q u i r e d b e f o r e i n c o r p o r a t i o n . " ) . Thus, J u l i a n o c o u l d not 

c o mplain t h a t h i s consent d i d not i n c l u d e e n t r y by 

r e p r e s e n t a t i v e s of the u n i n c o r p o r a t e d A s s o c i a t i o n . 

We f u r t h e r note t h a t A l a . Code 1975, § 34-11-2 ( d ) ( 1 ) , 

p r o v i d e s a p r i v i l e g e t o s u r v e y o r s t o e n t e r p o r t i o n s of l a n d 

w i t h o u t t r e s p a s s i n g . S e c t i o n 34-11-2(d)(1) p r o v i d e s : 

"A p r o f e s s i o n a l l a n d s u r v e y o r may go on, over, and 
upon the l a n d s of o t h e r s which i s not e n c l o s e d by 
any d e v i c e i n s t a l l e d t o d e t e r e n t r y t o or e x i t from 
i n d u s t r i a l f a c i l i t i e s or p l a n t s i t e s by humans or 
v e h i c l e , i f n e c e s s a r y t o p e r f o r m s u r v e y s f o r the 
l o c a t i o n of s e c t i o n c o r n e r s , q u a r t e r c o r n e r s , 
p r o p e r t y c o r n e r s , boundary l i n e s , r i g h t s - o f - w a y , and 
easements, and may c a r r y and u t i l i z e equipment and 
v e h i c l e s . E n t r y under the r i g h t g r a n t e d i n t h i s 
s u b d i v i s i o n s h a l l not c o n s t i t u t e t r e s p a s s . A 
p r o f e s s i o n a l l a n d s u r v e y o r s h a l l not be l i a b l e t o 
a r r e s t or t o a c i v i l a c t i o n f o r t r e s p a s s by reason 
of t h i s e n t r y . " 
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Because the s u r v e y o r s who accompanied Z a v a t t i cannot be l i a b l e 

f o r t r e s p a s s i n g onto the unfenced p o r t i o n of the J u l i a n o s ' 

p r o p e r t y , which i s the p a r t J u l i a n o t e s t i f i e d had been e n t e r e d 

upon, no l i a b i l i t y can be imputed t o the A s s o c i a t i o n or i t s 

codefendants on account of any a c t i o n s of the s u r v e y o r s . 

H o l l i s v. C i t y of B r i g h t o n , 885 So. 2d 135, 142 ( A l a . 2004) 

( " [ I ] f a p u t a t i v e s e r v a n t i s not l i a b l e , e i t h e r because he i s 

i n n o c e n t or because he i s immune, no l i a b i l i t y e x i s t s t o be 

v i s i t e d upon the p u t a t i v e master under the r u l e of respondeat 

s u p e r i o r . " ) . 

Based on the f o r e g o i n g , the t r i a l c o u r t e r r e d i n awarding 

any damages t o J u l i a n o on account of h i s t r e s p a s s c l a i m s and 

i t s judgment i n t h a t r e g a r d i s r e v e r s e d . 

C o n c l u s i o n 

In summary, we r e v e r s e the judgment of the t r i a l c o u r t i n 

i t s e n t i r e t y . We remand the case w i t h i n s t r u c t i o n s t h a t the 

t r i a l c o u r t v a c a t e i t s judgment and e n t e r a new judgment 

g r a n t i n g the d e c l a r a t o r y r e l i e f r e q u e s t e d by the A s s o c i a t i o n 

and d e n y ing the c l a i m f o r i n j u n c t i v e r e l i e f , the c l a i m of 

u n j u s t enrichment, the c l a i m of quantum m e r u i t , and the t o r t 

c l a i m s s e e k i n g damages r e q u e s t e d by J u l i a n o . We f u r t h e r 
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i n s t r u c t the t r i a l c o u r t t o conduct f u r t h e r p r o c e e d i n g s f o r 

the purpose of d e t e r m i n i n g the c o s t s and r e a s o n a b l e a t t o r n e y ' s 

fees t o be awarded t o the A s s o c i a t i o n f o r e n f o r c i n g the 

r e s t r i c t i v e covenants. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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