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D a v i d A. Dunigan ("the f a t h e r " ) and Tamara H. B r u n i n g 

f / k / a Tamara H. Dunigan ("the mother") were d i v o r c e d i n 

January 1992. P u r s u a n t t o the 1992 d i v o r c e judgment, the 

mother was awarded c u s t o d y of the p a r t i e s ' two c h i l d r e n , a 

daughter and a son. I n March 2003, the p a r t i e s agreed t o a 

m o d i f i c a t i o n of the 1992 d i v o r c e judgment, and the t r i a l c o u r t 

e n t e r e d a judgment a d o p t i n g the p a r t i e s ' m o d i f i c a t i o n 

agreement. The p a r t i e s ' agreement m o d i f i e d the v i s i t a t i o n 

p r o v i s i o n s of the 1992 judgment, i n p a r t because of the 

d i s t a n c e between the f a t h e r ' s r e s i d e n c e i n Alabama and the 

mother's r e s i d e n c e i n N o r t h C a r o l i n a . 

The m o d i f i c a t i o n agreement p r o v i d e d t h a t the f a t h e r would 

have v i s i t a t i o n w i t h the son f o r one week d u r i n g the C h r i s t m a s 

h o l i d a y s and f o r the month o f J u l y . An a d d i t i o n a l week of 

v i s i t a t i o n was a n t i c i p a t e d , w i t h a p r e f e r e n c e f o r the week of 

S p r i n g Break, but the e x a c t dates of t h a t v i s i t a t i o n week were 

t o be a r r a n g e d by agreement of the p a r t i e s . P u r s u a n t t o the 

m o d i f i c a t i o n agreement, the f a t h e r ' s v i s i t a t i o n w i t h the 

daughter was t o be ar r a n g e d i n c o o p e r a t i o n w i t h the daughter, 

t a k i n g i n t o account her wi s h e s . 
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I n a d d i t i o n , the m o d i f i c a t i o n agreement r e q u i r e d b o t h 

p a r e n t s t o e q u a l l y share the r e s p o n s i b i l i t y f o r the c h i l d r e n ' s 

p o s t m i n o r i t y e d u c a t i o n a l expenses. The agreement s e t the 

f o l l o w i n g r e q u i r e m e n t s f o r p a r e n t a l r e s p o n s i b i l i t y f o r 

p o s t m i n o r i t y e d u c a t i o n a l e x p e n s e s : t h a t the c h i l d be a f u l l ¬

time s t u d e n t , t h a t the c h i l d m a i n t a i n a "C" average, t h a t the 

c h i l d be under 23 y e a r s of age, t h a t the p o s t m i n o r i t y 

e d u c a t i o n a l expenses not exceed the c o s t t o a t t e n d a s t a t e -

sponsored u n i v e r s i t y i n Alabama, and t h a t the o b l i g a t i o n 

extended o n l y t o an undergraduate degree. 

B e f o r e the p a r t i e s agreed t o the m o d i f i c a t i o n of the 1992 

d i v o r c e judgment, the r e l a t i o n s h i p between the f a t h e r and the 

daughter had begun t o d e t e r i o r a t e . I n November 2002, the 

daughter, who was 14 y e a r s o l d a t t h a t t i m e , i n f o r m e d the 

f a t h e r t h a t she d i d not w i s h t o v i s i t him over the C h r i s t m a s 

h o l i d a y s because she had been " e x t r e m e l y b o r e d " d u r i n g her 

three-week v i s i t the p r e v i o u s summer. She e x p l a i n e d i n her 

e l e c t r o n i c - m a i l correspondence t h a t she d i d not want t o spend 

her C h r i s t m a s h o l i d a y " b e i n g b o r e d " and t h a t she had o t h e r 

o p p o r t u n i t i e s t h a t were more " p h y s i c a l l y and/or a c a d e m i c a l l y 

c h a l l e n g i n g " t h a t she would r a t h e r a v a i l h e r s e l f of i n s t e a d of 
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v i s i t i n g w i t h the f a t h e r . The daughter f u r t h e r r e f e r r e d t o 

v i s i t a t i o n laws t h a t she had r e s e a r c h e d on the I n t e r n e t , 

which, a c c o r d i n g t o the i n f o r m a t i o n c o n t a i n e d i n the 

correspondence, i n d i c a t e d t h a t v i s i t a t i o n i n Alabama was, 

depending on the c h i l d ' s age, o f t e n awarded i n accordance w i t h 

the c h i l d ' s w i s h e s . The daughter c l o s e d her correspondence 

w i t h a r e q u e s t t h a t the t o p i c be d i s c u s s e d o n l y v i a 

e l e c t r o n i c - m a i l correspondence. 

The daughter d i d not v i s i t the f a t h e r d u r i n g the 2002 

C h r i s t m a s h o l i d a y s or d u r i n g the next two v i s i t a t i o n p e r i o d s . 

I n December 2003, the f a t h e r i n q u i r e d , v i a e l e c t r o n i c - m a i l 

correspondence, whether the daughter would be a t t e n d i n g f u t u r e 

v i s i t s w i t h the f a t h e r . The daughter responded t h a t " I have 

d e c i d e d not t o a t t e n d any f u t u r e t r i p s . " 

The r e c o r d i n d i c a t e s t h a t the f a t h e r and the daughter d i d 

not communicate f u r t h e r , o t h e r than b r i e f p l e a s a n t r i e s , i f 

t h a t , d u r i n g v i s i t a t i o n exchanges when the daughter 

accompanied the mother when the son came t o v i s i t the f a t h e r . 

The f a t h e r s a i d t h a t the daughter answered the t e l e p h o n e a t 

times when he t e l e p h o n e d t o speak t o the son or t o make 

v i s i t a t i o n arrangements w i t h the son and t h a t she d i d not 
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engage i n any s o r t of c o n v e r s a t i o n w i t h him. B e f o r e the 

daughter s t a r t e d c o l l e g e , which was i n August 2006, she 

t e l e p h o n e d the f a t h e r on h i s c e l l u l a r t e l e p h o n e and, a c c o r d i n g 

t o him, asked whether he "had her money f o r c o l l e g e . " The 

f a t h e r s a i d t h a t he t o l d the daughter i t would be b e t t e r f o r 

him t o d i s c u s s t h a t m a t t e r w i t h the mother and t h a t the 

daughter then hung up the t e l e p h o n e . 

I n J u l y 2006, the f a t h e r f i l e d a p e t i t i o n t o modify the 

2003 m o d i f i c a t i o n judgment, a l l e g i n g t h a t the daughter's 

renouncement of the f a t h e r ' s r i g h t s t o v i s i t a t i o n r e s u l t e d i n 

a m a t e r i a l change of c i r c u m s t a n c e s w a r r a n t i n g a m o d i f i c a t i o n 

of the 2003 m o d i f i c a t i o n judgment i n s o f a r as i t r e q u i r e d the 

f a t h e r t o be r e s p o n s i b l e f o r o n e - h a l f of the daughter's 

p o s t m i n o r i t y e d u c a t i o n a l expenses. The f a t h e r f u r t h e r sought 

a m o d i f i c a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n f o r the son 

because the daughter had reached the age of m a j o r i t y and was 

no l o n g e r e n t i t l e d t o c h i l d s u p p o r t . The mother answered and 

brought a c o u n t e r c l a i m s e e k i n g t o e n f o r c e the f a t h e r ' s 

o b l i g a t i o n s t o pay h i s p o r t i o n of the expenses i n c u r r e d f o r 

the son's o r t h o d o n t i c t r e a t m e n t and t o pay h i s o n e - h a l f of the 
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daughter's c o l l e g e expenses. 1 At t r i a l , the p a r t i e s 

s t i p u l a t e d t o the amount of c h i l d s u p p o r t the f a t h e r would pay 

f o r the son and t o c e r t a i n c r e d i t s the f a t h e r would r e c e i v e 

a g a i n s t h i s o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t , i f t h a t o b l i g a t i o n were not t e r m i n a t e d . A f t e r the 

t r i a l , the t r i a l c o u r t e n t e r e d a judgment m o d i f y i n g the amount 

of the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n per the p a r t i e s ' 

s t i p u l a t i o n , d e n y i n g the f a t h e r ' s p e t i t i o n t o t e r m i n a t e the 

f a t h e r ' s duty t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , 

c a l c u l a t i n g the f a t h e r ' s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

a r r e a r a g e , a p p l y i n g c e r t a i n c r e d i t s a g a i n s t the p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t a r r e a r a g e , and awarding the mother an 

a t t o r n e y fee i n the amount of $2,000. 

The f a t h e r f i l e d a postjudgment motion, a f t e r which the 

t r i a l c o u r t amended i t s judgment t o i n c l u d e c o n d i t i o n s on the 

duty of the p a r e n t s t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . 

The amended judgment i n d i c a t e d t h a t i t was not i n t e n d e d t o 

1The mother's o r i g i n a l c o u n t e r c l a i m r e q u e s t e d t h a t the 
f a t h e r be h e l d i n contempt f o r f a i l i n g t o pay h i s o b l i g a t i o n s 
under the 2003 m o d i f i c a t i o n judgment; however, the c l e r k ' s 
o f f i c e r e t u r n e d the mother's c o u n t e r c l a i m w i t h a r e q u e s t t h a t 
the mother pay the "contempt f e e . " The mother then f i l e d an 
amended c o u n t e r c l a i m t h a t d i d not i n c l u d e a r e q u e s t t h a t the 
f a t h e r be h e l d i n contempt. 
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r e p l a c e the p r o v i s i o n s r e g a r d i n g p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t c o n t a i n e d i n the 1992 d i v o r c e judgment b u t , r a t h e r , 

t h a t i t was adding c o n d i t i o n s t o t h a t judgment. The t r i a l 

c o u r t d i d not r e f e r t o the 2003 m o d i f i c a t i o n judgment, i n 

which the p a r t i e s had s p e c i f i c a l l y a d dressed the c o n d i t i o n s 

a p p l i c a b l e t o the p a r t i e s ' p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t 

o b l i g a t i o n s . The amended judgment reads, i n p e r t i n e n t p a r t : 

"1. Pursuant t o the p r o v i s i o n s of Paragraph 13 
of the o r i g i n a l Decree of D i v o r c e e n t e r e d by the 
C ourt on F e b r u a r y 13, 1992, the Court f i n d s t h a t the 
[ f a t h e r ] i s r e q u i r e d t o c o n t i n u e t o be r e s p o n s i b l e 
f o r o n e - h a l f (̂ ) of the n e c e s s a r y c o l l e g e expenses 
f o r [the daughter] as f u r t h e r s e t out i n Paragraph 
13 of the Decree of D i v o r c e , b u t , i n a d d i t i o n , t h i s 
o b l i g a t i o n f o r b o t h the [parents] t o pay o n e - h a l f of 
the n e c e s s a r y c o l l e g e expenses i s c o n d i t i o n e d upon 
the f o l l o w i n g : 

"a. That the [daughter] i s r e q u i r e d t o 
m a i n t a i n a t l e a s t a 'C' average; 

"b. That she be a f u l l - t i m e s t u d e n t a t 
the c o l l e g e or u n i v e r s i t y t h a t she a t t e n d s ; 
and 

"c. That the o b l i g a t i o n of b o t h the 
[parents] t o pay c o l l e g e expenses f o r [the 
daughter] w i l l e x p i r e or end upon [the 
daughter's] r e a c h i n g the age of 
t w e n t y - t h r e e (23) y e a rs e x c e p t f o r 
u n f o r e s e e n m i t i g a t i n g c i r c u m s t a n c e s . 

"d. That the o b l i g a t i o n of e i t h e r 
p a r e n t t o pay c o l l e g e expenses f o r the 
b e n e f i t of [the daughter] i s c o n d i t i o n e d 
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upon [the daughter's] p r o v i d i n g f u l l and 
complete i n f o r m a t i o n on a t i m e l y b a s i s t o 
each p a r e n t as t o the c r e a t i o n of an 
o b l i g a t i o n on her p a r t or the i n c u r r i n g of 
a n e c e s s a r y c o l l e g e expense, such as, 
t u i t i o n , room, board, books and f e e s . T h i s 
would a l s o r e q u i r e [the daughter] t o 
f u r n i s h i n f o r m a t i o n t o each of the p a r e n t s 
as t o p r o s p e c t i v e c o u rses and expenses t o 
be i n c u r r e d i n advance of a c t u a l l y 
i n c u r r i n g same t o the f u l l e s t e x t e n t 
p o s s i b l e . Both the [parents] w i l l be 
r e s p o n s i b l e f o r p a y i n g the a p p r o p r i a t e 
e n t i t y o r i n s t i t u t i o n r e q u i r i n g 
reimbursement or t h e y w i l l be r e q u i r e d t o 
reimburse or pay [the daughter] i n advance 
or a f t e r w a r d s , as the case may be, f o r the 
payment of any such expense f o r which she 
has g i v e n n o t i c e or which she has p a i d 
1^ ^ ^ ^ ^ 1 -p II 

The f i r s t t h r e e c o n d i t i o n s are r e s t a t e m e n t s of the c o n d i t i o n s 

c o n t a i n e d i n the m o d i f i c a t i o n judgment, w i t h the e x c e p t i o n of 

the p h rase "except f o r u n f o r s e e n m i t i g a t i n g c i r c u m s t a n c e s , " 

which c o u l d p o s s i b l y e x t e n d the f a t h e r ' s o b l i g a t i o n t o pay 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t beyond the daughter's 23d 

b i r t h d a y . The amended judgment added the requirement t h a t the 

daughter p r o v i d e f u l l and complete i n f o r m a t i o n t o her p a r e n t s 

r e g a r d i n g t u i t i o n , room and board, and fe e s and t o keep her 

p a r e n t s a p p r i s e d of p r o s p e c t i v e c o u r s e s and o t h e r expenses t o 

be i n c u r r e d . The f a t h e r d i d not f i l e a postjudgment motion 

d i r e c t e d t o the amended judgment, and he t i m e l y appealed. 
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On a p p e a l , the f a t h e r r a i s e s s i x arguments. The f a t h e r ' s 

c h i e f argument i s t h a t the t r i a l c o u r t e r r e d i n not 

t e r m i n a t i n g h i s o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t f o r the daughter because, he contends, her 

" r e p u d i a t i o n " of her r e l a t i o n s h i p w i t h him s h o u l d have 

r e s u l t e d i n a d e t e r m i n a t i o n t h a t she was no l o n g e r e n t i t l e d t o 

r e c e i v e such s u p p o r t . The f a t h e r a l s o argues t h a t the t r i a l 

c o u r t i m p r o p e r l y e x c l u d e d any e v i d e n c e r e g a r d i n g the undue 

h a r d s h i p the f a t h e r c l a i m e d the p o s t m i n o r i t y - e d u c a t i o n a l -

s u p p o r t o b l i g a t i o n p l a c e d upon him. The f a t h e r f u r t h e r argues 

t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o award him two c r e d i t s 

a g a i n s t h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n : one 

f o r $7,018, which r e p r e s e n t e d one semester of t u i t i o n , books, 

and f e e s i n c u r r e d by the daughter w h i l e a t t e n d i n g the 

u n i v e r s i t y as a p a r t - t i m e s t u d e n t and another f o r t a x c r e d i t s 

r e c e i v e d by the mother. R e g a r d i n g the t r i a l c o u r t ' s 

i m p o s i t i o n of c o n d i t i o n s on the p o s t m i n o r i t y - e d u c a t i o n a l -

s u p p o r t o b l i g a t i o n i n the amended judgment, the f a t h e r argues 

t h a t the t r i a l c o u r t e r r e d by m o d i f y i n g the 2003 m o d i f i c a t i o n 

judgment i n f a v o r of the daughter w i t h o u t a r e q u e s t t o do so. 

The f a t h e r a l s o a s s e r t s t h a t the t r i a l c o u r t e r r e d i n awarding 
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the mother a money judgment f o r the repayment of c o l l e g e 

expenses i n c u r r e d by the daughter. F i n a l l y , the f a t h e r argues 

t h a t the t r i a l c o u r t e r r e d i n awarding the mother an a t t o r n e y 

f e e . 

Because the t r i a l c o u r t e n t e r e d i t s judgment i n t h i s case 

a f t e r c o n s i d e r i n g e v i d e n c e p r e s e n t e d ore tenus, we presume any 

f a c t u a l f i n d i n g s based on t h a t e v i d e n c e t o be c o r r e c t , u n l e s s 

those f i n d i n g s are so unsupported by the e v i d e n c e so as t o be 

p l a i n l y and p a l p a b l y wrong. Simpkins v. Simpkins, 595 So. 2d 

493, 495 ( A l a . C i v . App. 1991). Furthermore, as i n a l l cases 

i n which a t r i a l c o u r t f a i l s t o make s p e c i f i c f i n d i n g s of 

f a c t , we " ' w i l l assume t h a t the t r i a l judge made those 

f i n d i n g s n e c e s s a r y t o su p p o r t the judgment.'" F i e l d i n g v.  

F i e l d i n g , 24 So. 3d 468, 472 ( A l a . C i v . App. 2009) ( q u o t i n g 

T r a n s a m e r i c a Commercial F i n . Corp. v. AmSouth Bank, N.A., 60 8 

So. 2d 375, 378 ( A l a . 1992)). 

N o t a b l y , t h i s c o u r t has h e l d t h a t 

"the p r i n c i p l e s of Ex p a r t e B a y l i s s , 550 So. 2d 986 
( A l a . 1989), do not g e n e r a l l y a p p l y i n the c o n t e x t 
of a p a r e n t ' s c o n t r a c t u a l u n d e r t a k i n g t o p r o v i d e 
p o s t m i n o r i t y s u p p o r t t o minor c h i l d r e n t h a t i s 
i n c o r p o r a t e d i n t o a b i n d i n g judgment. As we 
' s p e c i f i c a l l y p o i n t [ e d ] out' i n Simpkins v.  
Simpkins, 595 So. 2d 493, 495 ( A l a . C i v . App. 1991), 
which i n v o l v e d a p e t i t i o n t o modify a c o n t r a c t u a l 
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u n d e r t a k i n g s i m i l a r t o t h a t e n t e r e d i n t o by the 
p a r t i e s i n t h i s case i n 2001, ' t h i s i s not a B a y l i s s 
f a c t s i t u a t i o n or p r o c e e d i n g . ' R a t h e r , the t r i a l 
c o u r t ' s c o n s i d e r a t i o n of a p e t i t i o n t o modify such 
an u n d e r t a k i n g i s governed by the p r i n c i p l e t h a t 'an 
agreement between the p a r t i e s f i x i n g c h i l d s u p p o r t 
payments, when i n c o r p o r a t e d i n t o a judgment, becomes 
merged i n t o the judgment and t h e r e b y l o s e s i t s 
c o n t r a c t u a l n a t u r e t o the e x t e n t t h a t a c o u r t of 
e q u i t y has the power t o modify the decree when 
changed c i r c u m s t a n c e s so j u s t i f y . ' R a l l s v. R a l l s , 
383 So. 2d 857, 859 ( A l a . C i v . App. 1980) [ o v e r r u l e d 
on o t h e r grounds by Ex p a r t e B a y l i s s , 550 So. 2d a t 
994]; see a l s o Wesley v. Wesley, 627 So. 2d 441, 444 
( A l a . C i v . App. 1993) ('[A]wards of p o s t - s e c o n d a r y 
c h i l d s u p p o r t may be m o d i f i e d , j u s t as o t h e r awards 
of c h i l d s u p p o r t are m o d i f i e d . ' ) . " 

Thomas v. Campbell, 960 So. 2d 694, 697 ( A l a . C i v . App. 2006) 

( f o o t n o t e o m i t t e d ) . 

The f a t h e r f i r s t argues t h a t h i s daughter's r e p u d i a t i o n 

of her r e l a t i o n s h i p w i t h him, e s p e c i a l l y a f t e r she reached the 

age of m a j o r i t y , s h o u l d be c o n s i d e r e d a b a s i s f o r t e r m i n a t i o n 

of h i s o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t f o r 

her b e n e f i t . The f a t h e r r e l i e s on cases from o t h e r 

j u r i s d i c t i o n s t o s u p p o r t h i s argument t h a t the daughter's 

r e p u d i a t i o n i s a b a s i s upon which the t r i a l c o u r t c o u l d have 

t e r m i n a t e d h i s p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n . 

See McKay v. McKay, 644 N.E.2d 164, 168 (Ind. Ct. App. 1994) 

("The e x p e c t a t i o n t h a t a p a r e n t would o r d i n a r i l y be i n c l i n e d 
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t o c o n t r i b u t e toward h i s c h i l d ' s c o l l e g e e d u c a t i o n (which may 

be e n f o r c e d under our laws of d i s s o l u t i o n ) does not c o n t i n u e , 

and s h o u l d not be e n f o r c e d where an a d u l t c h i l d has r e p u d i a t e d 

h i s r e l a t i o n s h i p w i t h h i s p a r e n t . " ) ; R e i f v. R e i f , 426 Pa. 

Super. 14, 24, 626 A.2d 169, 174-75 (1993) ("Estrangement can 

o p e r a t e t o r e l i e v e or l e s s e n a p a r e n t ' s duty t o pay s u p p o r t 

toward a c o l l e g e e d u c a t i o n when t h a t p a r e n t has made a 

g o o d - f a i t h and c o n c e r t e d e f f o r t t o e s t a b l i s h and develop a 

r e l a t i o n s h i p w i t h h i s or her c h i l d , and the c h i l d has 

u n q u e s t i o n a b l y and w i l l f u l l y r e j e c t e d the p a r e n t ' s 

o u t s t r e t c h e d hand," even i n c e r t a i n cases i n v o l v i n g a 

c o n t r a c t u a l o b l i g a t i o n as opposed t o a j u d i c i a l l y imposed 

one); M i l n e v. M i l n e , 383 Pa. Super. 177, 556 A.2d 854 (1989), 

a b r o g a t e d i n p a r t by B l u e v. B l u e , 532 Pa. 521, 616 A.2d 628 

(1992) (expanding the i n q u i r y i n p o s t m i n o r i t y - e d u c a t i o n a l -

s u p p o r t cases t o i n c l u d e c o n s i d e r a t i o n of the r e l a t i o n s h i p 

between the p a r e n t and the c h i l d and c r e a t i n g the 

"estrangement d e f e n s e " ) ; Cohen v. Schnepf, 115 M i s c . 2d 879, 

881, 454 N.Y.S.2d 785, 787 (N.Y. Sup. Ct. 1982) ("By 

a d m i t t e d l y r e j e c t i n g v i s i t a t i o n w i t h h i s f a t h e r and by 

c a v a l i e r r e j e c t i o n of p a t e r n a l i d e n t i t y w i t h o u t c o n s u l t a t i o n 
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w i t h or e x p l a n a t i o n t o p e t i t i o n e r , t h i s 1 8 - y e a r - o l d ' a d u l t ' 

... has v o l u n t a r i l y a s s e r t e d h i s independence from p e t i t i o n e r 

and has thus f o r f e i t e d h i s r i g h t t o c l a i m s u p p o r t from him."); 

and Hambrick v. Prestwood, 382 So. 2d 474, 477 (Miss. 1980) 

( s t a t i n g t h a t the r i g h t t o p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

" i s dependent, not o n l y on the c h i l d ' s a p t i t u d e and 

q u a l i f i c a t i o n s f o r c o l l e g e , but on whether the c h i l d ' s 

b e h a v i o r toward, and r e l a t i o n s h i p w i t h the f a t h e r , makes the 

c h i l d worthy of the a d d i t i o n a l e f f o r t and f i n a n c i a l burden 

t h a t w i l l be p l a c e d on him"). 

S i n c e the i n c e p t i o n of j u d i c i a l l y imposed p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , Alabama law has a l l o w e d a t r i a l c o u r t t o 

c o n s i d e r the r e l a t i o n s h i p between the c h i l d and h i s or her 

p a r e n t s and the c h i l d ' s " r e s p o n s i v e n e s s t o p a r e n t a l a d v i c e and 

g u i d a n c e " when d e t e r m i n i n g whether and t o what e x t e n t t o 

impose upon a p a r e n t the o b l i g a t i o n of p a y i n g p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t . Ex p a r t e B a y l i s s , 550 So. 2d 986, 987 

( A l a . 1989). However, t h i s c o u r t , the c o u r t charged most 

o f t e n w i t h the r e v i e w of appeals i n v o l v i n g p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t , "has r e p e a t e d l y s t a t e d t h a t the e x i s t e n c e 

of a s t r a i n e d r e l a t i o n s h i p between p a r e n t and c h i l d does not 
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p r e v e n t the c h i l d from h a v i n g the o p p o r t u n i t y t o o b t a i n a 

c o l l e g e e d u c a t i o n . " S t i n s o n v. S t i n s o n , 729 So. 2d 864, 869 

(A l a . C i v . App. 1998). In the e a r l i e s t of p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t c a s e s , we h e l d t h a t the l a c k of f a m i l i a l 

i n t e r a c t i o n between a f a t h e r and h i s daughter " s h o u l d not 

p r e c l u d e the daughter, i n t h i s i n s t a n c e , from h a v i n g the 

o p p o r t u n i t y t o o b t a i n a c o l l e g e e d u c a t i o n . " Thrasher v.  

W i l b u r n , 574 So. 2d 839, 841 ( A l a . C i v . App. 1990). In no 

i n s t a n c e has t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s i m p o s i t i o n of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t s o l e l y because the e v i d e n c e 

a t t r i a l r e f l e c t e d t h a t the r e l a t i o n s h i p between p a r e n t and 

c h i l d was so broken as t o be a complete impediment t o the 

r e c e i p t of such s u p p o r t . But see Penney v. Penney, 785 So. 2d 

376, 381 ( A l a C i v . App. 2000) ( r e v e r s i n g a judgment denying 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t on, among o t h e r grounds, the 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t i t must c o n s i d e r the 

r e l a t i o n s h i p between the c h i l d and her p a r e n t s when 

c o n s i d e r i n g the i m p o s i t i o n of p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t ) . We have a f f i r m e d a t r i a l c o u r t ' s d e n i a l of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t u s i n g as p a r t i a l s u p p o r t f o r 

t h a t d e n i a l the daughter's d e c i s i o n t o l i v e w i t h her 
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s t e p f a t h e r a f t e r the death of the mother and her d e c i s i o n t o 

have l i t t l e c o n t a c t w i t h her f a t h e r and h i s new f a m i l y d e s p i t e 

the f a t h e r ' s attempts t o e s t a b l i s h a r e l a t i o n s h i p w i t h the 

daughter. See Newman v. Newman, 667 So. 2d 1362, 1368-69 

( A l a . C i v . App. 1994) . However, our o p i n i o n i n Newman made 

c l e a r t h a t , a l t h o u g h the t r i a l c o u r t c o u l d have c o n s i d e r e d the 

poor r e l a t i o n s h i p between the f a t h e r and the daughter, 

e v i d e n c e of t h a t poor r e l a t i o n s h i p "alone ... i s i n s u f f i c i e n t 

t o p r e v e n t [a c h i l d ] from r e c e i v i n g a s s i s t a n c e i n g o i n g t o 

c o l l e g e . " Newman, 667 So. 2d a t 1368; see a l s o West v. West, 

875 So. 2d 323, 325 ( A l a . C i v . App. 2003) ( a f f i r m i n g the 

d e n i a l of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t when the ev i d e n c e 

f a i l e d t o i n d i c a t e whether the c h i l d had the "commitment t o 

and a p t i t u d e f o r c o l l e g e " but admonishing the t r i a l c o u r t f o r 

denying p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t s o l e l y on the b a s i s 

of the poor r e l a t i o n s h i p between the p a r e n t and the c h i l d ) . 

In the p r e s e n t case, the t r i a l c o u r t i n d i c a t e d b o t h a t 

t r i a l and a t the h e a r i n g on the f a t h e r ' s postjudgment motion 

t h a t i t had det e r m i n e d t h a t the r e l a t i o n s h i p between the 

f a t h e r and the daughter was s t r a i n e d even b e f o r e the f a t h e r 

agreed t o be o b l i g a t e d t o pay f o r her c o l l e g e e d u c a t i o n i n the 
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agreement merged i n t o the 2003 m o d i f i c a t i o n judgment. The 

t r i a l c o u r t must have then c o n c l u d e d t h a t the l a c k of a 

r e l a t i o n s h i p between the two c o u l d not have been a m a t e r i a l 

change i n c i r c u m s t a n c e s w a r r a n t i n g the m o d i f i c a t i o n or 

t e r m i n a t i o n of the f a t h e r ' s v o l u n t a r i l y assumed o b l i g a t i o n t o 

pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . Based on our s t a n d a r d 

of r e v i e w and the f a c t t h a t the f a t h e r was r e q u i r e d t o prove 

changed c i r c u m s t a n c e s j u s t i f y i n g a m o d i f i c a t i o n of h i s 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n , see Thomas, 960 

So. 2d at 697, we cannot d i s a g r e e w i t h the t r i a l c o u r t ' s 

c o n c l u s i o n t h a t the f a t h e r was not e n t i t l e d t o have h i s 

p o s t m i n o r i t y - e d u c a t i o n a l - s u p p o r t o b l i g a t i o n t e r m i n a t e d merely 

because the daughter i s e s t r a n g e d from him. 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d by 

e x c l u d i n g e v i d e n c e c o n c e r n i n g h i s a b i l i t y t o pay p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t f o r the daughter. A t t r i a l , the f a t h e r 

sought t o e s t a b l i s h t h a t r e q u i r i n g him t o pay p o s t m i n o r i t y 

e d u c a t i o n a l s u p p o r t would pose an undue h a r d s h i p . See  

T hrasher, 574 So. 2d a t 841 ( s e t t i n g out the r equirement t h a t 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t not cause undue h a r d s h i p t o 

the p a r e n t ) . The mother's c o u n s e l o b j e c t e d t o q u e s t i o n s 
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r e g a r d i n g the f a t h e r ' s income and expenses, s t a t i n g t h a t the 

o n l y b a s i s f o r m o d i f i c a t i o n a s s e r t e d i n the f a t h e r ' s p e t i t i o n 

was t h a t the daughter was e s t r a n g e d from him. The t r i a l c o u r t 

agreed w i t h mother's c o u n s e l ' s view of the p e t i t i o n and 

p r o h i b i t e d the f a t h e r from p r e s e n t i n g e v i d e n c e t o e s t a b l i s h 

undue h a r d s h i p . 

On a p p e a l , the f a t h e r argues t h a t the i s s u e of h i s 

a b i l i t y t o pay was r a i s e d by the mother's c o u n t e r c l a i m , i n 

which she argued t h a t the f a t h e r had f a i l e d t o pay $6,095 i n 

c o l l e g e expenses i n c u r r e d by the daughter i n c o n t r a v e n t i o n of 

the 2003 m o d i f i c a t i o n judgment. The f a t h e r appears t o argue 

t h a t the mother's attempt t o e n f o r c e h i s p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n somehow e n t i t l e d him t o prove 

t h a t he was unable t o pay such s u p p o r t w i t h o u t e x p e r i e n c i n g 

undue h a r d s h i p . However, because the mother's c o u n t e r c l a i m 

s i m p l y sought enforcement of the o b l i g a t i o n and not a f i n d i n g 

of contempt, t o which an i n a b i l i t y t o pay would have been a 

defense, we cannot agree t h a t the mother's c o u n t e r c l a i m r a i s e d 

the i s s u e of the f a t h e r ' s a b i l i t y t o pay such t h a t the f a t h e r 

was e n t i t l e d t o p r e s e n t e v i d e n c e t o e s t a b l i s h undue h a r d s h i p . 
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The f a t h e r f u r t h e r argues t h a t , under Ex p a r t e B a y l i s s 

and i t s progeny, the p r i m a r y c o n s i d e r a t i o n f o r a t r i a l c o u r t 

c o n s i d e r i n g the i m p o s i t i o n of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

i s the f i n a n c i a l r e s o u r c e s o f the p a r e n t s and the c h i l d and 

t h a t , t h e r e f o r e , h i s p e t i t i o n t o modify n e c e s s a r i l y r a i s e d the 

i s s u e of h i s a b i l i t y t o pay. Ex p a r t e B a y l i s s , 550 So. 2d a t 

987. However, because the f a t h e r e n t e r e d i n t o a v o l u n t a r y  

agreement t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t , the 

p r i n c i p l e s of Ex p a r t e B a y l i s s r e g a r d i n g the i m p o s i t i o n of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t are not a p p l i c a b l e t o the 

m o d i f i c a t i o n of the f a t h e r ' s o b l i g a t i o n . Thomas, 960 So. 2d 

a t 697. I n s t e a d , as e x p l a i n e d above, the f a t h e r was r e q u i r e d 

t o e s t a b l i s h a change of c i r c u m s t a n c e s w a r r a n t i n g a 

m o d i f i c a t i o n of h i s o b l i g a t i o n . The o n l y b a s i s f o r 

m o d i f i c a t i o n a s s e r t e d i n the p e t i t i o n was the r e p u d i a t i o n of 

the f a t h e r by the daughter. Thus, we cannot conclude t h a t the 

i s s u e of the f a t h e r ' s a b i l i t y t o pay w i t h o u t undue h a r d s h i p 

was a t i s s u e i n the p r o c e e d i n g s . See Guthery v. P e r s a l l , 26 

So. 3d 1250, 1254 ( A l a . C i v . App. 2009) ( d e t e r m i n i n g t h a t a 

c o m p l a i n t t h a t i n c l u d e d an a l l e g a t i o n of f r a u d was l i m i t e d t o 
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the f r a u d - i n - t h e - i n d u c e m e n t c l a i m a l l e g e d i n the c o m p l a i n t and 

c o u l d not be r e a d t o i n c l u d e a f o r g e r y c l a i m ) . 

Next, the f a t h e r argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o award him c e r t a i n c r e d i t s a g a i n s t h i s o b l i g a t i o n t o 

pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . F i r s t , the f a t h e r 

argues t h a t he was e n t i t l e d t o a c r e d i t f o r $7,018 i n c o l l e g e 

expenses i n c u r r e d by the daughter f o r one semester d u r i n g 

which the daughter was o n l y a p a r t - t i m e and not a f u l l - t i m e 

s t u d e n t . A l t h o u g h the e v i d e n c e e s t a b l i s h e d t h a t the daughter 

had dropped a b i o l o g y c o u r s e d u r i n g her f i r s t semester i n 

c o l l e g e , thus making her a p a r t - t i m e s t u d e n t t h a t semester, 

the f a t h e r t e s t i f i e d on d i r e c t e x a m i n a t i o n t h a t he would not 

have r e f u s e d t o pay the daughter's c o l l e g e expenses on t h a t 

b a s i s because, he s a i d , " I u n d e r s t a n d the f i r s t year of 

c o l l e g e i s tough, so a l o t of p e o p l e have a h a r d t i m e . " The 

mother a l s o t e s t i f i e d t h a t the daughter had had one "bad" 

semester t h a t , the mother s a i d , the f a t h e r s h o u l d not have t o 

be r e s p o n s i b l e f o r under the agreement. L a t e r , the mother's 

a t t o r n e y asked the mother i f the "bad" semester about which 

she had t e s t i f i e d was the same semester the f a t h e r had 

t e s t i f i e d about d u r i n g h i s t e s t i m o n y ; the mother answered t h a t 
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she d i d not remember. Documentary e v i d e n c e i n d i c a t e d t h a t the 

"bad" semester about which the mother t e s t i f i e d might have 

o c c u r r e d d u r i n g the daughter's sophomore year ; the daughter 

a d m i t t e d t h a t she had f a i l e d some c l a s s e s t h a t semester but 

had m a i n t a i n e d a "C" average. Because the e v i d e n c e r e g a r d i n g 

the "bad" semester was so vague and u n c l e a r , we cannot h o l d 

the t r i a l c o u r t i n e r r o r f o r d e t e r m i n i n g , as i t must have, 

t h a t the semester t h a t the p a r e n t s r e f e r r e d t o was the same 

semester -- i . e . , the daughter's f i r s t semester i n c o l l e g e -¬

which the f a t h e r had t e s t i f i e d he would pay f o r under the 

agreement d e s p i t e the daughter's f a i l u r e t o meet the 

r e q u i r e m e n t s of the agreement. See Houser v. Gipson, 485 So. 

2d 738, 739 ( A l a . C i v . App. 1986) ( n o t i n g t h a t , when the 

t e s t i m o n y i s vague and c o n f l i c t i n g , the r e s o l u t i o n of any 

c o n f l i c t s i n the e v i d e n c e i s the t a s k of the t r i a l c o u r t ) . 

The f a t h e r a l s o argues t h a t he was e n t i t l e d t o a c r e d i t 

e q u a l t o h a l f of the t a x c r e d i t s the mother c l a i m e d on her t a x 

r e t u r n s . The i n f o r m a t i o n r e g a r d i n g these c r e d i t s i s s p a r s e , 

a l t h o u g h the mother d i d t e s t i f y t h a t she r e c e i v e d the t a x 

c r e d i t s . The f a t h e r , i n c o n t r a v e n t i o n of Rule 28(a) (10), A l a . 

R. App. P., c i t e s no l e g a l a u t h o r i t y f o r the p r o p o s i t i o n t h a t 

20 



2081150 

he i s e n t i t l e d t o h a l f of the income-tax c r e d i t s c l a i m e d by 

the mother. Thus, we w i l l not e n t e r t a i n t h i s argument 

f u r t h e r . Asam v. Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . 

App. 1996) ( s t a t i n g t h a t " [ t ] h i s c o u r t w i l l address o n l y those 

i s s u e s p r o p e r l y p r e s e n t e d and f o r which s u p p o r t i n g a u t h o r i t y 

has been c i t e d " ) . 

The f a t h e r next c h a l l e n g e s the t r i a l c o u r t ' s amended 

judgment i n s o f a r as i t m o d i f i e d the 2003 m o d i f i c a t i o n judgment 

t o remove c e r t a i n r e s t r i c t i o n s imposed by t h a t judgment on the 

o b l i g a t i o n t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . The 

f a t h e r f a i l s t o make any l e g a l argument i n s u p p o r t of r e v e r s a l 

on t h i s i s s u e and, a g a i n i n c o n t r a v e n t i o n of Rule 2 8 ( a ) ( 1 0 ) , 

c i t e s no r e l e v a n t a u t h o r i t y . We t h e r e f o r e d e c l i n e t o c o n s i d e r 

t h i s i s s u e as w e l l . Asam, 686 So. 2d a t 1224. 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d i n 

awarding a money judgment t o the mother f o r the repayment of 

c o l l e g e expenses i n c u r r e d by the daughter. He contends t h a t 

the e v i d e n c e d i d not e s t a b l i s h t h a t the mother had expended 

any sum of money t o pay f o r the f a t h e r ' s h a l f of the 

daughter's c o l l e g e expenses. In f a c t , he p o i n t s out t h a t the 

daughter's $20,000 i n s t u d e n t l o a n s p a i d f o r over h a l f of the 
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c o l l e g e expenses i n c u r r e d by the daughter. Because the f a t h e r 

was r e q u i r e d t o pay f o r o n l y h a l f of the daughter's c o l l e g e 

expenses, the e v i d e n c e d i d not e s t a b l i s h t h a t the mother was 

due any money from the f a t h e r . Thus, we agree t h a t the t r i a l 

c o u r t i m p r o p e r l y awarded the mother a money judgment, and, 

i n s o f a r as i t d i d so, i t s judgment i s r e v e r s e d . See W i l k i n s o n 

v. W i l k i n s o n , [Ms. 2080141, Feb. 5, 2010] So. 3d , 

( A l a . C i v . App. 2010) ( a f f i r m i n g a t r i a l c o u r t ' s judgment 

f a i l i n g t o determine an amount owed t o the mother by the 

f a t h e r when the mother f a i l e d t o e s t a b l i s h , among o t h e r 

t h i n g s , t h a t she had r e p a i d any of the o l d e r c h i l d ' s s t u d e n t 

l o a n s or t h a t she was p e r s o n a l l y l i a b l e f o r repayment of those 

l o a n s and, t h u s , had f a i l e d t o e s t a b l i s h t h a t she c o n t r i b u t e d 

funds toward the c h i l d ' s p o s t m i n o r i t y e d u c a t i o n a l e x p e n s e s ) . 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t abused 

i t s d i s c r e t i o n i n awarding the mother a $2,000 a t t o r n e y f e e . 

"We note t h a t the ma t t e r of an award f o r an a t t o r n e y ' s fee i n 

cases such as t h i s i s a ma t t e r t h a t r e s t s s o u n d l y w i t h i n the 

d i s c r e t i o n of the t r i a l c o u r t , which w i l l not be r e v e r s e d 

absent abuse of t h a t d i s c r e t i o n . " L a y f i e l d v. R o b e r t s , 599 

So. 2d 1169, 1177 ( A l a . C i v . App. 1991) ( c i t i n g Snead v. 
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Snead, 526 So. 2d 586 ( A l a . C i v . App. 1988)). " F a c t o r s t o be 

c o n s i d e r e d by the t r i a l c o u r t i n a m o d i f i c a t i o n case i n making 

an award of a t t o r n e y f e e s i n c l u d e the e a r n i n g c a p a c i t y of the 

p a r t i e s , the r e s u l t s of the l i t i g a t i o n , and the f i n a n c i a l 

c i r c u m s t a n c e s of the p a r t i e s . " Amie v. Conrey, 801 So. 2d 

841, 847 ( A l a . C i v . App. 2001). The f a t h e r argues t h a t the 

mother earns almost t w i c e as much as he does and t h a t the 

p a r t i e s would have had t o seek m o d i f i c a t i o n of the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n f o r the son because of the daughter's 

a t t a i n i n g the age of m a j o r i t y ; t h u s , he contends, the award of 

an a t t o r n e y f e e t o the mother i s , i n t h i s case, an abuse of 

d i s c r e t i o n . We d i s a g r e e . 

A l t h o u g h the p a r t i e s would have been r e q u i r e d t o 

i n s t i t u t e a m o d i f i c a t i o n a c t i o n t o modify the f a t h e r ' s c h i l d -

s u p p o r t o b l i g a t i o n r e s p e c t i n g the son, i t i s c l e a r t h a t the 

p a r t i e s e a s i l y reached an agreement on the amount of c h i l d 

s u p p o r t due f o r the son under the c h i l d - s u p p o r t g u i d e l i n e s . 

Thus, a l t h o u g h the mother c o u l d p o s s i b l y have i n c u r r e d some 

s m a l l amount f o r an a t t o r n e y fee f o r the m o d i f i c a t i o n of the 

f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n , the i s s u e l i t i g a t e d i n the 

p r e s e n t case was the f a t h e r ' s attempt t o a v o i d h i s o b l i g a t i o n 
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to pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t t o the daughter, which 

he based on l e g a l a u t h o r i t y from o t h e r s t a t e s t h a t , a l t h o u g h 

c e r t a i n l y i n t e r e s t i n g , was i n a p p l i c a b l e t o the f a t h e r ' s 

v o l u n t a r y agreement t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

and was a l s o c o n t r a r y t o Alabama law on the i s s u e . The f a t h e r 

was u n s u c c e s s f u l i n h i s endeavor t o a v o i d h i s p o s t m i n o r i t y -

e d u c a t i o n a l - s u p p o r t o b l i g a t i o n , a l t h o u g h he d i d succeed i n 

b e i n g awarded c e r t a i n c r e d i t s , one of which the mother had 

s t i p u l a t e d he was due t o r e c e i v e . Thus, d e s p i t e the d i s p a r i t y 

of the p a r t i e s ' incomes, which does s u p p o r t the f a t h e r ' s 

argument a g a i n s t the award of an a t t o r n e y f e e , the r e m a i n i n g 

f a c t o r s s u p p o r t the t r i a l c o u r t ' s c o n c l u s i o n t h a t the mother 

was due an award of an a t t o r n e y f e e . Thus, the t r i a l c o u r t ' s 

award of an a t t o r n e y fee t o the mother i s a f f i r m e d . 

In c o n c l u s i o n , the t r i a l c o u r t ' s judgment i s r e v e r s e d 

i n s o f a r as i t awarded a money judgment i n f a v o r of the mother 

because the e v i d e n c e at t r i a l d i d not e s t a b l i s h t h a t the 

mother had p a i d or was l i a b l e f o r any of the f a t h e r ' s p o r t i o n 

of the p o s t m i n o r i t y e d u c a t i o n a l expenses i n c u r r e d by the 

daughter. In a l l o t h e r r e s p e c t s , the t r i a l c o u r t ' s judgment 

i s a f f i r m e d . 
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APPLICATION OVERRULED; OPINION OF AUGUST 6, 2010, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; REVERSED IN 

PART; AND REMANDED. 

P i t t m a n , Bryan, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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