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BRYAN, Judge. 

John Wheeler, J r . , the p l a i n t i f f below, appeals from a 

p a r t i a l summary judgment i n f a v o r of James B i c e , one of the 

defendants below. We d i s m i s s the a p p e a l . 

I n March 2007, Wheeler and B i c e engaged i n a b u s i n e s s 
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t r a n s a c t i o n i n v o l v i n g a house on L o t t Road i n Chunchula t h a t 

was owned by B i c e ("the h o u s e " ) ; however, Wheeler and B i c e 

d i s a g r e e r e g a r d i n g the terms they agreed t o i n t h a t 

t r a n s a c t i o n . Wheeler, who says t h a t he n e g o t i a t e d the terms of 

the t r a n s a c t i o n w i t h M e l t o n E v e r i t t e ("Melton") i n s t e a d of 

B i c e , a s s e r t s t h a t he c o n t r a c t e d t o buy the house f o r a t o t a l 

p r i c e of $160,000 and t h a t he and M e l t o n agreed t h a t he would 

pay $5,000 down, t h a t he would pay $1,000 per month from A p r i l 

2007 through December 2007, and t h a t he would be g i v e n a 

c r e d i t a g a i n s t the $160,000 purchase p r i c e f o r those payments. 

B i c e a s s e r t s t h a t Wheeler c o n t r a c t e d t o l e a s e the house f o r 

the nine-month p e r i o d from A p r i l 2007 through December 2007 

f o r a t o t a l r e n t of $14,000 t o be p a i d as a $5,000 down 

payment and monthly i n s t a l l m e n t s of $1,000 from A p r i l 2007 

through December 2007. B i c e a l s o a s s e r t s t h a t the terms of h i s 

agreement w i t h Wheeler are c o n t a i n e d i n a w r i t t e n r e s i d e n t i a l 

l e a s e t h a t Wheeler s i g n e d ; however, n e i t h e r B i c e nor anyone 

a c t i n g on h i s b e h a l f s i g n e d the r e s i d e n t i a l l e a s e . 

Wheeler and B i c e agree t h a t Wheeler d i d some work on the 

house i n A p r i l and May 2007; however, they d i s a g r e e r e g a r d i n g 

whether Wheeler was r e n o v a t i n g or a l t e r i n g the house and 
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whether Wheeler had the r i g h t t o do the work. Wheeler a s s e r t s 

t h a t the house had t o be r e n o v a t e d because i t was i n poor 

c o n d i t i o n and t h a t he had a r i g h t t o do the work because, he 

says, he was the p u r c h a s e r of the house. Wheeler f u r t h e r 

a s s e r t s t h a t he spent $32,000 on the r e n o v a t i o n work and t h a t 

he i s e n t i t l e d t o be compensated f o r t h a t e x p e n d i t u r e . B i c e , 

on the o t h e r hand, a s s e r t s t h a t the house d i d not need 

r e n o v a t i o n and t h a t the work e f f e c t e d a l t e r a t i o n s t o the house 

t h a t were of poor q u a l i t y . B i c e f u r t h e r a s s e r t s t h a t Wheeler 

d i d not have the r i g h t t o make the a l t e r a t i o n s because, B i c e 

s a ys, the r e s i d e n t i a l l e a s e p r o h i b i t e d Wheeler from making 

a l t e r a t i o n s t o the house w i t h o u t B i c e ' s consent and B i c e d i d 

not consent t o the a l t e r a t i o n s . B i c e a l s o a s s e r t s t h a t , 

because the a l t e r a t i o n s are of poor q u a l i t y , he w i l l i n c u r the 

expense of r e s t o r i n g the house t o i t s o r i g i n a l c o n d i t i o n and 

he i s e n t i t l e d t o compensation f o r t h a t expense. 

Wheeler c l a i m s t h a t , i n May 2007, B i c e w r o n g f u l l y o r d e r e d 

him t o l e a v e the house and changed the l o c k s t o d e p r i v e him of 

access t o the house; B i c e c l a i m s t h a t Wheeler f a i l e d t o pay 

the r e n t due under the r e s i d e n t i a l l e a s e and t h a t , i n May 

2007, Wheeler v o l u n t a r i l y abandoned p o s s e s s i o n of the house. 
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F i n a l l y , Wheeler c l a i m s t h a t B i c e , through M e l t o n , 

m i s r e p r e s e n t e d t h a t he would s e l l the house t o Wheeler, w h i l e 

B i c e c l a i m s t h a t Wheeler m i s r e p r e s e n t e d t o M e l t o n t h a t he 

would abide by the terms of the r e s i d e n t i a l l e a s e . 

On January 15, 2008, Wheeler sued B i c e , M e l t o n , and 

M e l t o n ' s w i f e , V a l e r i e E v e r i t t e ( " V a l e r i e " ) . Wheeler a l l e g e d 

t h a t he had n e g o t i a t e d w i t h M e l t o n c o n c e r n i n g a c o n t r a c t t o 

purchase the house ("the a l l e g e d purchase c o n t r a c t " ) b e f o r e he 

e n t e r e d i n t o the a l l e g e d purchase c o n t r a c t i n March 2007. He 

f u r t h e r a l l e g e d t h a t he had been i n d u c e d t o e n t e r i n t o the 

a l l e g e d p u r c h a s e c o n t r a c t by the d e f e n d a n t s ' 

m i s r e p r e s e n t a t i o n s t h a t they would s e l l him the h o use; t h a t 

the defendants breached the a l l e g e d purchase c o n t r a c t by 

f a i l i n g t o s e l l him the house and by d e p r i v i n g him of 

p o s s e s s i o n of the h o u s e ; and t h a t he has s u f f e r e d mental 

a n g u i s h , the l o s s of the money he had p a i d f o r the house, and 

the l o s s of the $32,000 he had spent on the r e n o v a t i o n work. 

Based on those a l l e g a t i o n s , he s t a t e d c l a i m s of u n j u s t 

enrichment, b r e a c h of c o n t r a c t , f r a u d , c o n v e r s i o n , f a i l u r e t o 

d e l i v e r p o s s e s s i o n , and u n l a w f u l o u s t e r . I n a d d i t i o n , he 

i n c l u d e d a p r a y e r f o r damages f o r mental a n g u i s h as though i t 
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c o n s t i t u t e d a s e p a r a t e c l a i m r a t h e r than an element of 

damages. 

Answering, B i c e , M e l t o n , and V a l e r i e d e n i e d l i a b i l i t y . I n 

a d d i t i o n , B i c e a s s e r t e d a c o u n t e r c l a i m a g a i n s t W h e e l e r . I n h i s 

c o u n t e r c l a i m , B i c e a l l e g e d t h a t Wheeler had e n t e r e d i n t o a 

c o n t r a c t t o l e a s e the house ("the a l l e g e d l e a s e c o n t r a c t " ) , 

t h a t Wheeler had f a l s e l y r e p r e s e n t e d t h a t he would abide by 

the terms o f the a l l e g e d l e a s e c o n t r a c t , t h a t the a l l e g e d 

l e a s e c o n t r a c t p r o h i b i t e d Wheeler from a l t e r i n g the house 

w i t h o u t B i c e ' s consent, t h a t Wheeler had made a l t e r a t i o n s t o 

the house w i t h o u t B i c e ' s consent, t h a t the a l t e r a t i o n s were of 

poor q u a l i t y and t h a t the house would have t o be r e s t o r e d t o 

i t s o r i g i n a l c o n d i t i o n , t h a t B i c e would i n c u r expenses i n 

r e s t o r i n g the house t o i t s o r i g i n a l c o n d i t i o n , t h a t the 

a l l e g e d l e a s e c o n t r a c t p r o h i b i t e d Wheeler from v a c a t i n g the 

house b e f o r e the e x p i r a t i o n of i t s term, and t h a t Wheeler had 

bre a c h e d the a l l e g e d l e a s e c o n t r a c t by v a c a t i n g the house 

b e f o r e the e x p i r a t i o n of i t s t e r m . Based on those f a c t u a l 

a l l e g a t i o n s , B i c e a s s e r t e d c l a i m s of b r e a c h of c o n t r a c t , 

f r a u d , n e g l i g e n c e , and wantonness. 

On October 24, 2008, B i c e moved f o r a p a r t i a l summary 
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judgment w i t h r e s p e c t t o Wheeler's c l a i m s of u n j u s t 

enrichment, f r a u d , b r e a c h of c o n t r a c t , and f a i l u r e t o d e l i v e r 

p o s s e s s i o n . With r e s p e c t t o Wheeler's c l a i m of u n j u s t 

enrichment, B i c e a s s e r t e d t h a t , i f the t r a n s a c t i o n between him 

and Wheeler c o n s t i t u t e d a l e a s e c o n t r a c t , he was e n t i t l e d t o 

a summary judgment because, he s a i d , the c o u r t s have h e l d t h a t 

the t h e o r y of u n j u s t enrichment does not a p p l y t o improvements 

on l e a s e d l a n d made by a l e s s e e . Moreover, he a s s e r t e d t h a t , 

i f the t r a n s a c t i o n between him and Wheeler c o n s t i t u t e d a 

purchase c o n t r a c t , he was e n t i t l e d t o a summary judgment 

because, he s a i d , Wheeler c o u l d not e s t a b l i s h t h a t B i c e 

k n o w i n g l y a c c e p t e d the b e n e f i t of the a l l e g e d improvements t o 

the house or t h a t Wheeler had a r e a s o n a b l e e x p e c t a t i o n t o be 

compensated by B i c e f o r r e n o v a t i n g a house t h a t B i c e had 

a l l e g e d l y c o n t r a c t e d t o s e l l h i m . 

With r e s p e c t t o Wheeler's b r e a c h - o f - c o n t r a c t c l a i m , B i c e 

a s s e r t e d t h a t he was e n t i t l e d t o a summary judgment because, 

he s a i d , the a l l e g e d purchase c o n t r a c t was b a r r e d by the 

S t a t u t e of Frauds because, he s a i d , no w r i t t e n purchase 

c o n t r a c t e x i s t e d and because, he s a i d , Wheeler had ta k e n 

p o s s e s s i o n of the house as a l e s s e e , which, a c c o r d i n g t o B i c e , 
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d i s q u a l i f i e d Wheeler from a s s e r t i n g the p a r t i a l - p e r f o r m a n c e 

e x c e p t i o n t o the S t a t u t e of F r a u d s . 1 

With r e s p e c t t o Wheeler's f r a u d c l a i m , B i c e a s s e r t e d t h a t 

he was e n t i t l e d t o a summary judgment because, he s a i d , 

Wheeler c o u l d not e s t a b l i s h two e s s e n t i a l elements of t h a t 

c l a i m . F i r s t , B i c e a s s e r t e d t h a t Wheeler's f r a u d c l a i m was 

based on an a l l e g e d promise by B i c e t o s e l l the house t o 

Wheeler; t h a t , i n o r d e r f o r such a promise t o c o n s t i t u t e 

a c t i o n a b l e f r a u d , Wheeler would have t o prove the elements of 

p r o m i s s o r y f r a u d ; and t h a t Wheeler c o u l d not prove t h a t , a t 

the time B i c e a l l e g e d l y made t h a t promise, he i n t e n d e d not t o 

s e l l the house t o Wheeler. Second, B i c e a s s e r t e d t h a t Wheeler 

c o u l d not prove the element of r e a s o n a b l e r e l i a n c e because, 

B i c e s a i d , Wheeler had been p r o v i d e d w i t h documents i n d i c a t i n g 

t h a t B i c e was l e a s i n g the house t o Wheeler a t the time B i c e 

a l l e g e d l y p r o mised t o s e l l the house t o Wheeler. 

With r e s p e c t t o Wheeler's c l a i m of f a i l u r e t o d e l i v e r 

p o s s e s s i o n of the house, B i c e a s s e r t e d t h a t he was e n t i t l e d t o 

a summary judgment because, he s a i d , the u n d i s p u t e d e v i d e n c e 

1The S t a t u t e of Frauds i s c o d i f i e d as § 8-9-2, A l a . Code 
1975. The p a r t i a l - p e r f o r m a n c e e x c e p t i o n i s c o n t a i n e d i n § 8-9-
2 ( 5 ) . 
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e s t a b l i s h e d t h a t p o s s e s s i o n of the house had been d e l i v e r e d t o 

Wheeler. 

Wheeler f i l e d a b r i e f i n o p p o s i t i o n t o B i c e ' s p a r t i a l -

summary-judgment motion. F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , 

on March 10, 2009, e n t e r e d an o r d e r g r a n t i n g B i c e ' s motion f o r 

a p a r t i a l summary judgment. 

On May 19, 2009, p u r s u a n t t o a s t i p u l a t i o n f i l e d by the 

p a r t i e s , the t r i a l c o u r t d i s m i s s e d the c l a i m s a g a i n s t V a l e r i e 

w i t h o u t p r e j u d i c e . On June 29, 2009, Wheeler moved the t r i a l 

c o u r t t o c e r t i f y i t s March 10, 2009, o r d e r g r a n t i n g B i c e ' s 

partial-summary-judgment motion as a f i n a l judgment p u r s u a n t 

t o Rule 5 4 ( b ) , A l a . R. C i v . P. On J u l y 22, 2009, the t r i a l 

c o u r t g r a n t e d t h a t motion and c e r t i f i e d i t s March 10, 2009, 

o r d e r as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) . On August 

28, 2009, Wheeler a p p e a l e d t o the supreme c o u r t , which 

t r a n s f e r r e d the appeal t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 

As a t h r e s h o l d m a t t e r , B i c e argues t h a t the t r i a l c o u r t ' s 

c e r t i f i c a t i o n of i t s o r d e r g r a n t i n g B i c e ' s p a r t i a l - s u m m a r y -

judgment motion as a f i n a l judgment was improper because, he 

says, Wheeler s t a t e d the same c l a i m s a g a i n s t b o t h B i c e and 
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M e l t o n , the c l a i m s w i t h r e s p e c t t o which the t r i a l c o u r t 

g r a n t e d B i c e ' s partial-summary-judgment motion are s t i l l 

p e n d ing a g a i n s t M e l t o n i n the t r i a l c o u r t , and, t h e r e f o r e , 

s e p a r a t e a d j u d i c a t i o n s of those c l a i m s would pose an 

unre a s o n a b l e r i s k of i n c o n s i s t e n t r e s u l t s . Moreover, B i c e 

argues t h a t the i s s u e whether the t r a n s a c t i o n between B i c e and 

Wheeler c o n s t i t u t e d a purchase c o n t r a c t or a l e a s e c o n t r a c t i s 

common t o some of the c l a i m s w i t h r e s p e c t t o which the t r i a l 

c o u r t g r a n t e d B i c e ' s summary-judgment motion and some of 

B i c e ' s c o u n t e r c l a i m s a g a i n s t Wheeler, which are s t i l l p ending 

i n the t r i a l c o u r t . Consequently, B i c e says, s e p a r a t e 

a d j u d i c a t i o n s of some of the c l a i m s w i t h r e s p e c t t o which the 

t r i a l c o u r t g r a n t e d h i s partial-summary-judgment motion and 

some of h i s c o u n t e r c l a i m s would pose an unr e a s o n a b l e r i s k of 

i n c o n s i s t e n t r e s u l t s . We agree. 

In S c h l a r b v. Lee, 955 So. 2d 418 ( A l a . 2006), the 

supreme c o u r t s t a t e d : 

" T h i s C o u r t l o o k s w i t h some d i s f a v o r upon 
c e r t i f i c a t i o n s under Rule 5 4 ( b ) . 

" ' I t b e ars r e p e a t i n g , here, t h a t 
" ' [ c ] e r t i f i c a t i o n s under Rule 54(b) s h o u l d 
be e n t e r e d o n l y i n e x c e p t i o n a l cases and 
s h o u l d not be e n t e r e d r o u t i n e l y . ' " S t a t e v.  
Lawhorn, 830 So. 2d 720, 725 ( A l a . 2002) 
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( q u o t i n g Baker v. B e n n e t t , 644 So. 2d 901, 
903 ( A l a . 1994), c i t i n g i n t u r n Branch v.  
S o u t h T r u s t Bank of Dothan, N.A., 514 So. 2d 
1373 ( A l a . 1987)). " ' " A p p e l l a t e r e v i e w i n  
a p i e c e m e a l f a s h i o n i s not f a v o r e d . " 
Goldome C r e d i t Corp. [v. P l a y e r , 869 So. 2d 
1146, 1148 ( A l a . C i v . App. 2003)] ( q u o t i n g 
Harper S a l e s Co. v. Brown, Stagner,  
R i c h a r d s o n , I n c . , 742 So. 2d 190, 192 ( A l a . 
C i v . App. 1999), q u o t i n g i n t u r n Brown v.  
W h i t a k e r C o n t r a c t i n g Corp., 681 So. 2d 226, 
229 ( A l a . C i v . App. 1996)) (emphasis 
added).' 

"Dzwonkowski v. S o n i t r o l of M o b i l e , I n c . , 892 So. 2d 
354, 363 ( A l a . 2004). A l s o , a Rule 54(b) 
c e r t i f i c a t i o n s h o u l d not be e n t e r e d i f the i s s u e s i n 
the c l a i m b e i n g c e r t i f i e d and a c l a i m t h a t w i l l 
remain pending i n the t r i a l c o u r t '"are so c l o s e l y 
i n t e r t w i n e d t h a t s e p a r a t e a d j u d i c a t i o n would pose an 
u n r e a s o n a b l e r i s k of i n c o n s i s t e n t r e s u l t s . " ' 
C l a r k e - M o b i l e C o u n t i e s Gas D i s t . v. P r i o r Energy  
Corp., 834 So. 2d 88, 95 ( A l a . 2002) ( q u o t i n g Branch  
v. S o u t h T r u s t Bank of Dothan, N.A., 514 So. 2d 1373, 
1374 ( A l a . 1 9 8 7 ) ) . " 

955 So. 2d a t 419-20. See a l s o Howard v. A l l s t a t e I n s . Co., 9 

So. 3d 1213, 1215 ( A l a . 2008). 

We h o l d t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n 

c e r t i f y i n g i t s o r d e r g r a n t i n g B i c e ' s partial-summary-judgment 

motion as a f i n a l judgment because i s s u e s r e l a t e d t o those 

c l a i m s are so i n t e r t w i n e d w i t h i s s u e s r e l a t e d t o c l a i m s and 

c o u n t e r c l a i m s t h a t remain pending b e f o r e the t r i a l c o u r t t h a t 

s e p a r a t e a d j u d i c a t i o n s would pose an u n r e a s o n a b l e r i s k of 
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i n c o n s i s t e n t r e s u l t s . See S c h l a r b v. Lee, s u p r a , and Howard v.  

A l l s t a t e I n s . Co., sup r a . A n o n f i n a l judgment w i l l not su p p o r t 

an a p p e a l . I d . T h e r e f o r e , we d i s m i s s Wheeler's appe a l as b e i n g 

from a n o n f i n a l judgment. 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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