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Arthur Isaiah R a d c l i f f 

v. 

Ha l l Housing Investments, Inc. 

Appeal from Jefferson C i r c u i t Court 
(CV-09-2410) 

MOORE, Judge. 

A r t h u r I s a i a h R a d c l i f f a p peals from a summary judgment 

e n t e r e d by the J e f f e r s o n C i r c u i t C ourt i n f a v o r of H a l l 

Housing Investments, I n c . ( " H a l l " ) , on September 15, 2009. We 

a f f i r m . 
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F a c t s and P r o c e d u r a l H i s t o r y 

On J u l y 1, 2009, H a l l f i l e d a c o m p l a i n t a l l e g i n g u n l a w f u l 

d e t a i n e r a g a i n s t R a d c l i f f i n the J e f f e r s o n D i s t r i c t C ourt 

("the d i s t r i c t c o u r t " ) . In t h a t c o m p l a i n t , H a l l a l l e g e d t h a t 

R a d c l i f f had f a i l e d t o pay r e n t and l a t e f e e s i n accordance 

w i t h a w r i t t e n l e a s e agreement a f t e r h a v i n g been s e r v e d w i t h 

a w r i t t e n n o t i c e t o pay and t h a t he had f a i l e d t o r e t u r n 

p o s s e s s i o n of the l e a s e d premises t o H a l l . H a l l c l a i m e d t h a t 

R a d c l i f f owed $2,315.20 i n u n p a i d r e n t and l a t e charges. 

R a d c l i f f f i l e d an answer on J u l y 8, 2009, i n which he d e n i e d 

r e s p o n s i b i l i t y and a s s e r t e d a c o u n t e r c l a i m a g a i n s t H a l l . In 

h i s c o u n t e r c l a i m , R a d c l i f f a s s e r t e d t h a t he had s i g n e d a 

l e a s e - r e n e w a l addendum t o renew h i s l e a s e on June 2, 2009, and 

t h a t , a t t h a t t i m e , H a l l r e v e a l e d t h a t R a d c l i f f had been due 

a monthly u t i l i t i e s a l l o w a n c e of $104 d u r i n g the term of the 

o r i g i n a l l e a s e and the addendum but t h a t , a c c o r d i n g t o 

R a d c l i f f , the u t i l i t i e s a l l o w a n c e had been marked th r o u g h on 

h i s o r i g i n a l l e a s e and "N/A" had been w r i t t e n b e s i d e t h a t 

a l l o w a n c e . R a d c l i f f a s s e r t e d t h a t H a l l had f a l s e l y 

r e p r e s e n t e d t o R a d c l i f f t h a t he was r e q u i r e d t o pay u t i l i t i e s , 

t h a t he had s i g n e d the l e a s e i n r e l i a n c e on t h a t 

2 



2081196 

r e p r e s e n t a t i o n , and t h a t he had f a l l e n b e h i n d i n h i s r e n t o n l y 

because he was w i t h h o l d i n g the u t i l i t i e s a l l o w a n c e s t h a t he 

a l l e g e d were due him from H a l l . 

A t r i a l was h e l d i n the d i s t r i c t c o u r t at which H a l l 

appeared w i t h c o u n s e l and R a d c l i f f appeared pro se. On August 

3, 2009, the d i s t r i c t c o u r t e n t e r e d an o r d e r i n f a v o r of H a l l 

on i t s u n l a w f u l - d e t a i n e r c l a i m a g a i n s t R a d c l i f f . The d i s t r i c t 

c o u r t o r d e r e d t h a t the s u b j e c t p r o p e r t y was t o be r e s t o r e d t o 

H a l l ; i t d e t e r m i n e d t h a t r e n t was a s c e r t a i n e d t o be $556 per 

month due on the f i r s t of the month; and i t de t e r m i n e d t h a t 

r e n t i n t h a t amount had a c c r u e d s i n c e the date the a c t i o n was 

commenced. The d i s t r i c t c o u r t then s e t "the money c l a i m " f o r 

t r i a l on October 27, 2009. 

On August 10, 2009, R a d c l i f f f i l e d a n o t i c e of appeal t o 

the J e f f e r s o n C i r c u i t C ourt ("the c i r c u i t c o u r t " ) . In t h a t 

n o t i c e , R a d c l i f f a s s e r t e d t h a t H a l l had w i t h h e l d u t i l i t y 

reimbursements t h a t were due R a d c l i f f and a l l e g e d t h a t H a l l 

had " w i l l f u l l y and i n t e n t i o n a l l y breached the l e a s e c o n t r a c t , 

[ i t s ] f i d u c i a r y duty, s u p p r e s s e d m a t e r i a l f a c t s , and 

i n t e n t i o n a l l y d e f r a u d e d " R a d c l i f f . 
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H a l l f i l e d a motion f o r a summary judgment i n the c i r c u i t 

c o u r t on August 25, 2009. In t h a t motion, H a l l a s s e r t e d t h a t 

t h e r e was no genuine i s s u e of m a t e r i a l f a c t and t h a t H a l l was 

e n t i t l e d t o a judgment i n i t s f a v o r on i t s u n l a w f u l - d e t a i n e r 

c l a i m . In s u p p o r t of t h a t motion, H a l l a t t a c h e d the a f f i d a v i t 

of T e r i a McCrear, H a l l ' s p r o p e r t y manager, the l e a s e agreement 

between H a l l and R a d c l i f f , the addendum t o the l e a s e , the 

e v i c t i o n n o t i c e , and a breakdown of the r e n t due from 

R a d c l i f f . 

R a d c l i f f f i l e d a response t o H a l l ' s summary-judgment 

motion on September 2, 2009, a r g u i n g t h a t H a l l had f a l s i f i e d 

the l e a s e agreement by s t a t i n g t h a t R a d c l i f f was not e n t i t l e d 

t o a u t i l i t i e s a l l o w a n c e and t h a t H a l l owed R a d c l i f f f o r 

u n p a i d u t i l i t i e s a l l o w a n c e s i n the amount of $3,666. R a d c l i f f 

f a i l e d t o a t t a c h any e v i d e n t i a r y s u b m i s s i o n s t o h i s response. 

In response t o R a d c l i f f ' s arguments, however, H a l l s u b m i t t e d 

a second a f f i d a v i t from McCrear, i n which she s t a t e d t h a t 

R a d c l i f f ' s r e n t had been c a l c u l a t e d a f t e r d e d u c t i n g the 

u t i l i t i e s a l l o w a n c e . 

On September 10, 2009, H a l l f i l e d a motion f o r a w r i t of 

p o s s e s s i o n i n which i t a s s e r t e d t h a t R a d c l i f f had f a i l e d t o 
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pay money i n t o c o u r t p e n d i n g the appea l of the case, as 

r e q u i r e d by § 35-9A-461(d)(1), A l a . Code 1975. The c i r c u i t 

c o u r t e n t e r e d an o r d e r on September 15, 2009, g r a n t i n g H a l l ' s 

motion f o r a summary judgment on i t s c l a i m of u n l a w f u l 

d e t a i n e r , g r a n t i n g H a l l ' s motion f o r a w r i t of p o s s e s s i o n , 

w a i v i n g the a u t o m a t i c s t a y of the judgment p u r s u a n t t o Rule 

6 2 ( a ) , A l a . R. C i v . P., and c e r t i f y i n g t h a t judgment as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

R a d c l i f f f i l e d a n o t i c e of a p p e a l from the c i r c u i t 

c o u r t ' s judgment t o the Alabama Supreme Court on September 16, 

2009; t h a t c o u r t t r a n s f e r r e d the appeal t o t h i s c o u r t , 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Stan d a r d of Review 

"'The s t a n d a r d of r e v i e w a p p l i c a b l e t o a summary 
judgment i s the same as the s t a n d a r d f o r g r a n t i n g 
the motion.' McClendon v. Mountain Top Indoor F l e a  
Market, I n c . , 601 So. 2d 957, 958 ( A l a . 1992). 

"'A summary judgment i s p r o p e r when 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t 
and the moving p a r t y i s e n t i t l e d t o a 
judgment as a ma t t e r of law. Rule 5 6 ( c ) ( 3 ) , 
A l a . R. C i v . P. The burden i s on the moving 
p a r t y t o make a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t 
and t h a t i t i s e n t i t l e d t o a judgment as a 
mat t e r of law. In d e t e r m i n i n g whether the 
movant has c a r r i e d t h a t burden, the c o u r t 
i s t o view the ev i d e n c e i n a l i g h t most 
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f a v o r a b l e t o the nonmoving p a r t y and t o 
draw a l l r e a s o n a b l e i n f e r e n c e s i n f a v o r of 
t h a t p a r t y . To d e f e a t a p r o p e r l y s u p p o r t e d 
summary judgment motion, the nonmoving 
p a r t y must p r e s e n t " s u b s t a n t i a l e v i d e n c e " 
c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t 
-- "evidence of such weight and q u a l i t y 
t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be pr o v e d . " 
A l a . Code 1975, § 12-21-12; West v.  
Founders L i f e Assurance Co. of F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1989) .' 

" C a p i t a l A l l i a n c e I n s . Co. v. Thorough-Clean, I n c . , 
639 So. 2d 1349, 1350 ( A l a . 1994). Q u e s t i o n s of law 
are r e v i e w e d de novo. Alabama R e p u b l i c a n P a r t y v.  
McG i n l e y , 893 So. 2d 337, 342 ( A l a . 2004)." 

T i l l e r v. YW Hous. P a r t n e r s , L t d . , 5 So. 3d 623, 628 ( A l a . 

C i v . App. 2008). 

D i s c u s s i o n 

On a p p e a l , R a d c l i f f argues t h a t the c i r c u i t c o u r t was 

w i t h o u t j u r i s d i c t i o n t o e n t e r a summary judgment i n f a v o r of 

H a l l because, he says, u n d e c i d e d c l a i m s remained b e f o r e the 

d i s t r i c t c o u r t and, t h u s , the d i s t r i c t c o u r t ' s judgment was 

not f i n a l and would not s u p p o r t an appeal t o the c i r c u i t 

c o u r t . See Rule 5 4 ( b ) , A l a . R. C i v . P. 

H a l l argues, however, t h a t § 35-9A-461, A l a . Code 1975, 

p r o v i d e s an e x p e d i t e d procedure t h a t a u t h o r i z e s the appe a l of 
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an " e v i c t i o n judgment" d e s p i t e the f a c t t h a t o t h e r c l a i m s have 

not y e t been a d j u d i c a t e d . 

S e c t i o n 35-9A-461 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) A l a n d l o r d ' s a c t i o n f o r e v i c t i o n , r e n t , 
monetary damages, or o t h e r r e l i e f r e l a t i n g t o a 
tenancy s u b j e c t t o t h i s c h a p t e r s h a l l be governed by 
the Alabama Rules of C i v i l Procedure and the Alabama 
Rules of A p p e l l a t e Procedure except as m o d i f i e d by 
t h i s c h a p t e r . 

II 

"(d) N o t w i t h s t a n d i n g s u b s e c t i o n (a) of S e c t i o n 
12-12-70, [ A l a . Code 1975,] any p a r t y may a p p e a l 
from an e v i c t i o n judgment e n t e r e d by a d i s t r i c t 
c o u r t t o the c i r c u i t c o u r t a t any time w i t h i n seven 
days a f t e r the e n t r y t h e r e o f . The f i l i n g of a t i m e l y 
post-judgment motion p u r s u a n t t o the Alabama Rul e s 
of C i v i l Procedure s h a l l suspend the r u n n i n g of the 
time f o r f i l i n g a n o t i c e of a p p e a l . In cases where 
post-judgment motions are f i l e d , the f u l l time f i x e d 
f o r f i l i n g a n o t i c e of appeal s h a l l be computed from 
the date of the e n t r y i n the c i v i l docket of an 
o r d e r g r a n t i n g or d e n y ing such motion, or the date 
of the d e n i a l of such motion by o p e r a t i o n of law 
p u r s u a n t t o Rule 59.1 of the Alabama Rules of C i v i l 
P r ocedure. Upon f i l i n g of an a p p e a l by e i t h e r p a r t y , 
the c l e r k of the c o u r t s h a l l s c h e d u l e the a c t i o n f o r 
t r i a l as a p r e f e r r e d case, and i t s h a l l be s e t f o r 
t r i a l w i t h i n 60 days from the date of the f i l i n g of 
the a p p e a l . In e v i c t i o n a c t i o n s , an appeal by a 
t e n a n t t o c i r c u i t c o u r t or t o an a p p e l l a t e c o u r t 
does not p r e v e n t the i s s u a n c e of a w r i t of 
r e s t i t u t i o n or p o s s e s s i o n u n l e s s the t e n a n t pays t o 
the c l e r k of the c i r c u i t c o u r t a l l r e n t s p r o p e r l y 
p a y a b l e under the terms of the l e a s e s i n c e the date 
of the f i l i n g of the a c t i o n , and c o n t i n u e s t o pay 
a l l r e n t t h a t becomes due and p r o p e r l y p a y a b l e under 
the terms of the l e a s e as t h e y become due, d u r i n g 
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the pendency of the a p p e a l . In the event of d i s p u t e , 
the amounts p r o p e r l y p a y a b l e s h a l l be a s c e r t a i n e d by 
the c o u r t . 

II 

"(e) I f an e v i c t i o n judgment e n t e r s i n f a v o r of 
a l a n d l o r d , a w r i t of p o s s e s s i o n s h a l l i s s u e upon 
a p p l i c a t i o n by the l a n d l o r d . N o t w i t h s t a n d i n g Rule 62 
of the Alabama Rules of C i v i l P rocedure, the 
au t o m a t i c s t a y on the i s s u a n c e of the w r i t of 
p o s s e s s i o n or r e s t i t u t i o n s h a l l be f o r a p e r i o d of 
seven days. I f a t e n a n t w i t h o u t j u s t cause r e - e n t e r s 
the p r e m i s e s , the t e n a n t can be h e l d i n contempt and 
s u c c e s s i v e w r i t s may i s s u e as are n e c e s s a r y t o 
e f f e c t u a t e the e v i c t i o n judgment." 

H a l l argues t h a t § 35-9A-461(d) m o d i f i e s the g e n e r a l r u l e 

t h a t an appeal from an u n l a w f u l - d e t a i n e r judgment l i e s o n l y 

from a f i n a l judgment on a l l c l a i m s by s t a t i n g t h a t an appeal 

l i e s "from an e v i c t i o n judgment" r a t h e r than from a " f i n a l 

judgment." We agree. 

II I II I There i s a presumption t h a t e v e r y word, 
sentence, or p r o v i s i o n [of a s t a t u t e ] was i n t e n d e d 
f o r some u s e f u l purpose, has some f o r c e and e f f e c t , 
and t h a t some e f f e c t i s t o be g i v e n t o each, and 
a l s o t h a t no s u p e r f l u o u s words or p r o v i s i o n s were 
used.'"' Ex p a r t e C h i l d r e n ' s Hosp. of Alabama, 721 
So. 2d 184, 191 ( A l a . 1998) ( q u o t i n g S h e f f i e l d v.  
S t a t e , 708 So. 2d 899, 909 ( A l a . Crim. App. 1997), 
q u o t i n g i n t u r n 82 C.J.S. S t a t u t e s § 316 (1953)). 
Moreover, ' [ c ] o u r t s w i l l attempt t o g i v e meaning t o 
a l e g i s l a t i v e enactment and i t i s presumed t h a t the 
L e g i s l a t u r e d i d not do a v a i n and u s e l e s s t h i n g , ' 
A l i d o r v. M o b i l e County Comm'n, 291 A l a . 552, 558, 
284 So. 2d 257, 261 (1973), and 'the L e g i s l a t u r e , i n 
e n a c t i n g new l e g i s l a t i o n , i s presumed t o know the 
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e x i s t i n g law.' B l u e Cross & Blue S h i e l d of Alabama,  
Inc . v. N i e l s e n , 714 So. 2d 293, 297 ( A l a . 1998)." 

C i t y of Montgomery v. Town of P i k e Road, [Ms. 1071690, June 5, 

2009] So. 3d , ( A l a . C i v . App. 2009). 

The use of the phrase " e v i c t i o n judgment" i n § 35-9A-

461(d), r a t h e r than the phrase " f i n a l judgment," a l o n g s i d e the 

language i n d i c a t i n g t h a t t h a t Code s e c t i o n supersedes § 12-12¬

70, A l a . Code 1975, which r e f e r s t o a " f i n a l judgment," 

i n d i c a t e s the l e g i s l a t u r e ' s i n t e n t t o d i s t i n g u i s h those two 

types of judgments. A l l o w i n g a l i t i g a n t t o p r o c e e d w i t h an 

appeal from an e v i c t i o n judgment w h i l e o t h e r c l a i m s , such as 

the "money c l a i m " and c o u n t e r c l a i m i n the p r e s e n t case, remain 

pending, t h e r e b y p r e c l u d i n g a f i n a l judgment from b e i n g 

e n t e r e d , sounds i n l o g i c and good p u b l i c p o l i c y . Such an 

i n t e r p r e t a t i o n of § 35-9A-461(d) would a l l o w l i t i g a n t s who 

have been e v i c t e d from t h e i r homes an e x p e d i t e d avenue o f 

appeal from those judgments, whereas an appeal taken from a 

f i n a l judgment on a l l c l a i m s may be so d e l a y e d as t o make the 

e f f o r t moot. We conclude t h a t the l e g i s l a t u r e i n t e n d e d t o 

a l l o w appeals from an e v i c t i o n judgment t o pr o c e e d i n c i r c u i t 

c o u r t d e s p i t e t h e r e b e i n g pending c l a i m s b e f o r e the d i s t r i c t 

c o u r t by v i r t u e of the language used i n § 35-9A-461(d). 
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In the p r e s e n t case, t h e r e f o r e , the c i r c u i t c o u r t was 

w i t h i n i t s j u r i s d i c t i o n t o e n t e r t a i n R a d c l i f f ' s a p p e a l from 

the d i s t r i c t c o u r t ' s judgment and t o then e n t e r a summary 

judgment i n f a v o r of H a l l . Because t h i s was the o n l y i s s u e 

r a i s e d by R a d c l i f f i n h i s a p p e l l a t e b r i e f , we a f f i r m the 

c i r c u i t c o u r t ' s judgment. 1 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 

1We note t h a t R a d c l i f f r a i s e d a number of arguments i n h i s 
r e p l y b r i e f on appeal s p e a k i n g t o the m e r i t s of H a l l ' s c l a i m 
and the c i r c u i t c o u r t ' s p u r p o r t e d e r r o r i n e n t e r i n g a summary 
judgment i n f a v o r of H a l l . However, because t h i s c o u r t w i l l 
not address i s s u e s r a i s e d f o r the f i r s t time i n a p a r t y ' s 
r e p l y b r i e f , we d e c l i n e t o address those arguments. Pate v.  
B i l l y Boyd R e a l t y & C o n s t r . , I n c . , 699 So. 2d 186, 189 ( A l a . 
C i v . App. 1997). 
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