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PER CURIAM. 

The former owner of v a r i o u s items of t r e e - s e r v i c e 

machinery, Lynn G i l d e r s l e e v e ("the owner"), appeals from a 

judgment of the M o b i l e C i r c u i t C ourt e n t e r e d , a f t e r an ore 

tenus p r o c e e d i n g , i n the owner's a c t i o n a g a i n s t the o p e r a t o r 
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of a towing and s t o r a g e s e r v i c e , Steve Young ("the t o w e r " ) , 

who does b u s i n e s s under the t r a d e name "Young's Towing"; i n 

the judgment under r e v i e w , the t r i a l c o u r t , w i t h o u t s t a t i n g 

f i n d i n g s of f a c t , d e t e r m i n e d t h a t the tower was not l i a b l e t o 

the owner on the s o l e c l a i m a s s e r t e d by the owner 

( c o n v e r s i o n ) . 1 T h i s appeal was t r a n s f e r r e d t o t h i s c o u r t 

p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

The t e s t i m o n y at t r i a l i n d i c a t e s t h a t the owner was an 

I l l i n o i s r e s i d e n t who o p e r a t e d a b u s i n e s s i n v o l v i n g t r e e 

s e r v i c e and r e m o v a l ; a f t e r p e r f o r m i n g some work i n the M o b i l e 

a r e a i n l a t e 2007 or e a r l y 2008, the owner l e f t a number of 

p i e c e s of machinery on r e a l p r o p e r t y owned e i t h e r by Macadoo 

G i l d e r s l e e v e , the owner's u n c l e , or by Kenny G i l d e r s l e e v e , the 

owner's c o u s i n , t h a t was l o c a t e d i n M o b i l e . However, the 

p r o p e r t y was a p p a r e n t l y o c c u p i e d by Kenny G i l d e r s l e e v e . 

1 A l t h o u g h the machinery was i n the tower's p o s s e s s i o n a t 
the time t h i s a c t i o n was i n i t i a t e d on A p r i l 4, 2008, and 
a l t h o u g h the c o m p l a i n t was denominated as sounding i n d e t i n u e , 
the machinery was s o l d a t a u c t i o n on A p r i l 7, 2008; t h u s , 
a l t h o u g h t h e r e was no f o r m a l amendment t o the c o m p l a i n t , 
c o n v e r s i o n was, by the time of t r i a l , the p r o p e r l e g a l t h e o r y 
under Alabama law f o r the owner t o a s s e r t t o seek damages. 
See g e n e r a l l y B a r k s d a l e v. S t r i c k l a n d & Hazard, 220 A l a . 86, 
124 So. 234 (1929). 
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On J a n u a r y 8, 2008, Kenny G i l d e r s l e e v e , r e p r e s e n t i n g 

h i m s e l f t o be the owner of the r e a l p r o p e r t y , t e l e p h o n e d the 

tower, s t a t e d t h a t he had been unable t o persuade the owner t o 

remove the machinery from the p r o p e r t y , and r e q u e s t e d t h a t the 

tower come t o the p r o p e r t y and remove the machinery from the 

p r o p e r t y ; the tower c o m p l i e d , i m m e d i a t e l y h a u l i n g away a 10-

ton t r a i l e r and a 1989 model I n t e r n a t i o n a l brand tandem t r u c k 

t h a t f u n c t i o n e d as a d e b r i s l o a d e r and l a t e r r e t u r n i n g f o r 

o t h e r i t e m s , i n c l u d i n g a John Deere brand " s k i d s t e e r , " a 

C a t e r p i l l a r b r a n d f r o n t - e n d l o a d e r , and a boom t r u c k . The 

tower t e s t i f i e d t h a t he had not been i n f o r m e d at t h a t time of 

the i d e n t i t y of the per s o n who owned the machinery but t h a t he 

had been i n f o r m e d t h a t the per s o n who owned the machinery was 

a c o u s i n of Kenny G i l d e r s l e e v e who l i v e d "near" I l l i n o i s . 

F u r t h e r , the tower t e s t i f i e d t h a t the machinery had been i n 

poor c o n d i t i o n and he had assumed t h a t the machinery had been 

abandoned because most of i t would not o p e r a t e p r o p e r l y . 

On J a n u a r y 23, 2008, a p p r o x i m a t e l y two weeks a f t e r the 

tower had f i r s t removed machinery from the p r o p e r t y , the owner 

appeared i n per s o n a t the tower's b u s i n e s s premises and sought 

p o s s e s s i o n of the machinery. The tower i n f o r m e d the owner of 
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the t o wing and a c c r u e d d a i l y s t o r a g e charges t h a t would need 

t o be p a i d b e f o r e the p r o p e r t y c o u l d be r e c l a i m e d , q u o t i n g a 

f i g u r e of a p p r o x i m a t e l y $2,555, and i n f o r m e d the owner t h a t he 

would need t o prove h i s ownership of the m a c h i n e r y ; a c c o r d i n g 

t o the tower, such documentation would have shown the owner's 

addre s s . However, a c c o r d i n g t o the tower, the owner on t h i s 

v i s i t "was not i n the mood t o g i v e any k i n d of i n f o r m a t i o n , " 

but s i m p l y s t a t e d t h a t he had p r o o f of h i s ownership of the 

machinery. The owner r e t u r n e d t o the tower's b u s i n e s s 

premises s e v e r a l days l a t e r w i t h funds e q u a l t o the quoted 

amount, but he was i n f o r m e d t h a t the f u l l amount n e c e s s a r y t o 

r e c l a i m the machinery had i n c r e a s e d because s e v e r a l days had 

e l a p s e d and a d d i t i o n a l s t o r a g e f e e s had a c c r u e d . The amount 

of t h a t new quoted f i g u r e i s the s u b j e c t of some d i s p u t e , w i t h 

the owner t e s t i f y i n g t h a t i t was a p p r o x i m a t e l y $7,000 and the 

tower t e s t i f y i n g t h a t i t was a p p r o x i m a t e l y $4,500 (which would 

be more c o n s i s t e n t w i t h the tower's t e s t i m o n y t o h a v i n g l e v i e d 

d a i l y s t o r a g e f e e s of $200). F u r t h e r , t h e r e i s no i n d i c a t i o n 

t h a t the owner p r e s e n t e d a d d i t i o n a l documentation r e v e a l i n g 

h i s address or d e m o n s t r a t i n g h i s ownership of the machinery on 

t h a t subsequent v i s i t . 
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F u r t h e r , a c c o r d i n g t o the t r i a l t e s t i m o n y of the tower 

and h i s o f f i c e manager ( h i s mother), soon a f t e r the machinery 

had been towed a t the behest of Kenny G i l d e r s l e e v e , the tower 

c o n t a c t e d the Alabama Department of Revenue and r e q u e s t e d 

i n f o r m a t i o n c o n c e r n i n g the ownership of the machinery, a t 

l e a s t some items of which had m o t o r - v e h i c l e - i d e n t i f i c a t i o n 

numbers, but was i n f o r m e d a t t h a t time t h a t t h a t department 

had no i n f o r m a t i o n r e g a r d i n g who owned the items of machinery. 

The tower a l s o t e s t i f i e d ( c o n t r a r y t o the owner's t r i a l 

t e s t i m o n y ) t h a t l i c e n s e p l a t e s were not p r e s e n t on the items 

of machinery and d e n i e d h a v i n g been p r o v i d e d a b u s i n e s s c a r d 

w i t h the owner's i d e n t i f y i n g i n f o r m a t i o n . 

The tower caused a n o t i c e t o be p u b l i s h e d i n a newspaper 

of g e n e r a l c i r c u l a t i o n i n M o b i l e County on March 5 and March 

12, 2008, s t a t i n g t h a t the items of machinery, among o t h e r 

i t e m s , had been abandoned and t h a t a p u b l i c a u c t i o n would be 

h e l d t o s e l l the p r o p e r t y on A p r i l 7, 2008. 2 A c c o r d i n g t o the 

tower, t h i s a u c t i o n went f o r w a r d and the items of machinery 

2 A c c o r d i n g t o the tower, the newspaper a l s o l i s t s upcoming 
a u c t i o n s on i t s I n t e r n e t s i t e , and p u r c h a s e r s of c e r t a i n items 
of machinery s o l d at the a u c t i o n were d e s c r i b e d as h a v i n g been 
r e s i d e n t s of n o r t h Alabama and h a v i n g found out about the 
a u c t i o n v i a the I n t e r n e t . 
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were s o l d t o t h i r d p a r t i e s ; however, the tower a l s o t e s t i f i e d 

t h a t the t o t a l s a l e p r i c e or e v e r y i t e m had not i m m e d i a t e l y 

been p a i d and t h a t he had r e t a i n e d , as s e c u r i t y , p o s s e s s i o n of 

s e v e r a l o f , and use of a t l e a s t one o f , the items of machinery 

w i t h the p e r m i s s i o n of the w i n n i n g b i d d e r s u n t i l the e n t i r e 

purchase p r i c e was p a i d . 

On a p p e a l , the owner, c i t i n g two s e c t i o n s of the Alabama 

Abandoned Motor V e h i c l e A c t , § 32-13-1 e t seq., A l a . Code 1975 

("the AMVA"), contends t h a t the tower i s l i a b l e under a 

c o n v e r s i o n t h e o r y because, the owner sa y s , the tower f a i l e d t o 

p r o v i d e p r o p e r n o t i c e under the AMVA t o the owner b e f o r e 

s e l l i n g the machinery a t a u c t i o n . The owner c i t e s G l o b a l  

F e d e r a l C r e d i t Union v. Walker, 679 So. 2d 1075, 1078 ( A l a . 

C i v . App. 1996), as s t a n d i n g f o r the p r o p o s i t i o n t h a t a h o l d e r 

of a motor v e h i c l e under the AMVA has a duty t o query o u t - o f -

s t a t e v e h i c l e r e g i s t r i e s c o n c e r n i n g ownership i n f o r m a t i o n t h e y 

may h o l d when the h o l d e r i s on n o t i c e t h a t the owner may be a 

r e s i d e n t of another s t a t e . 3 The owner f u r t h e r a s s e r t s t h a t 

3 I n 2003, seven years a f t e r Walker was d e c i d e d , the 
L e g i s l a t u r e amended the AMVA by e n a c t i n g A c t No. 2003-402, 
2003 A l a . A c t s , which was t i t l e d , i n p a r t , " [ a ] n A c t [ t ] o 
amend ... [§] 32-13-4 ... r e l a t i n g t o abandoned motor 
v e h i c l e s [ ] ... t o p r o v i d e t h a t the Department of Revenue would 
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the tower h i m s e l f had used one of the items of machinery (a 

" c h e r r y - p i c k e r " t r u c k ) d u r i n g an a b o r t i v e v e n t u r e o p e r a t i n g a 

t r e e s e r v i c e . However, i n r e s e a r c h i n g the m e r i t s of the 

owner's a p p e a l , t h i s c o u r t has become aware of a fundamental, 

j u r i s d i c t i o n a l b ar t o the owner's c l a i m . 

In Weatherspoon v. T i l l e r y Body Shop, I n c . , 44 So. 3d 447 

( A l a . 2010), which was d e c i d e d a f t e r the owner had f i l e d h i s 

p r i n c i p a l b r i e f i n t h i s a p p e a l , a motor v e h i c l e owned by Debra 

Weatherspoon t h a t had been l e f t by her a d u l t son i n a 

r e s t a u r a n t p a r k i n g l o t f o r s e v e r a l days was h a u l e d by a tow i n g 

p r o v i d e the name and address of the owners and l i e n h o l d e r s  
when the v e h i c l e has been towed (Emphasis added.) That 
amendment was r e f l e c t e d i n § 3 2 - 1 3 - 4 ( a ) ( 5 ) ; as c u r r e n t l y i n 
f o r c e , § 32-13-4(a)(5) p r o v i d e s t h a t " [ t ] h e p e r s o n , f i r m , or 
governmental e n t i t y g i v i n g n o t i c e ... s h a l l o b t a i n from" the 
Department of Revenue " i n w r i t i n g " e i t h e r "a statement, form, 
or document l i s t i n g the name and address of the c u r r e n t 
owners, r e g i s t r a n t s , s e c u r e d p a r t i e s , and l i e n h o l d e r s of 
r e c o r d , i f any, f o r the motor v e h i c l e " or "a statement, form, 
or document t h a t the department has no i n f o r m a t i o n of r e c o r d 
c o n c e r n i n g the c u r r e n t owners, r e g i s t r a n t s , s e c u r e d p a r t i e s , 
or l i e n h o l d e r s of r e c o r d , i f any, f o r the motor v e h i c l e . " 
A c c o r d A l a . Admin. Code (Dep't of Revenue) Rule 810-5-75-
.31.02(3) ("Information r e g a r d i n g the name and address of the 
c u r r e n t owner, s e c u r e d p a r t i e s , and l i e n h o l d e r s of r e c o r d 
s h a l l be o b t a i n e d o n l y from the [D]epartment" of Revenue 
(emphasis added)). Our c o n c l u s i o n as t o the t r i a l c o u r t ' s 
l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n , however, o b v i a t e s the 
n e c e s s i t y of c o n s i d e r i n g the e f f e c t of those p r o v i s i o n s of law 
upon the owner's c l a i m . 
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company t o i t s own l o t ; the tow i n g company, a f t e r h a v i n g 

a d v e r t i s e d f o r t h r e e c o n s e c u t i v e weeks t h a t the v e h i c l e would 

be s o l d a t a p u b l i c a u c t i o n , s o l d the v e h i c l e t o a t h i r d 

p a r t y . The owner of the motor v e h i c l e sued the tow i n g company 

and the a u c t i o n p u r c h a s e r , a s s e r t i n g , among o t h e r c l a i m s , 

s t a t e - l a w c l a i m s of n e g l i g e n c e , wantonness, d e t i n u e , 

c o n v e r s i o n , p u r p o r t e d v i o l a t i o n s of the AMVA, and f r a u d . The 

t r i a l c o u r t g r a n t e d the tow i n g company's motion t o d i s m i s s f o r 

l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n i n which t h a t company had 

a v e r r e d t h a t the v e h i c l e owner's c l a i m s were preempted by a 

f e d e r a l s t a t u t e p r o v i d i n g t h a t , w i t h l i m i t e d e x c e p t i o n s , "a 

S t a t e ... may not enact or e n f o r c e a law, r e g u l a t i o n , or o t h e r 

p r o v i s i o n h a v i n g the f o r c e and e f f e c t of law r e l a t e d t o a 

p r i c e , r o u t e , or s e r v i c e of any motor c a r r i e r ... or any motor 

p r i v a t e c a r r i e r , b r o k e r , or f r e i g h t f o r w a r d e r w i t h r e s p e c t t o 

the t r a n s p o r t a t i o n of p r o p e r t y . " 49 U.S.C. § 14501(c). 

In Weatherspoon, the t r i a l c o u r t ' s judgment of d i s m i s s a l 

was a f f i r m e d on a p p e a l . The m a j o r i t y o p i n i o n i n Weatherspoon 

noted t h a t § 14501(c) had been h e l d by the U n i t e d S t a t e s 
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Supreme C o u r t 4 and o t h e r f e d e r a l and s t a t e c o u r t s 5 t o b r o a d l y 

preempt s t a t e r e g u l a t i o n of t o w - t r u c k o p e r a t o r s . 44 So. 3d a t 

456-57. P r o c e e d i n g from t h a t premise, the Weatherspoon 

m a j o r i t y h e l d t h a t the s t a t e - l a w t o r t c l a i m s p r e s e n t e d i n t h a t 

case, which f o c u s e d on, among o t h e r t h i n g s , the t o w i n g 

company's " a l l e g e d f a i l u r e t o comply w i t h s t a t e r e q u i r e m e n t s 

r e g a r d i n g [ i t s ] tow and h a n d l i n g of abandoned v e h i c l e s , " 

r e l a t e d t o the " h a n d l i n g of the v e h i c l e s [ t h e t owing company] 

tows, i . e . , i t s s e r v i c e r e g a r d i n g the p r o p e r t y i t t r a n s p o r t s , " 

and e x p r e s s l y sought "the enforcement of s t a t e laws r e l a t e d t o 

d u t i e s owed stemming from the t r a n s p o r t a t i o n of p r o p e r t y " so 

as t o be preempted by the f e d e r a l s t a t u t e . 44 So. 3d a t 458. 

A l t h o u g h the m a j o r i t y i n Weatherspoon, by which we are 

bound (see § 12-3-16, A l a . Code 1975), d i d not e x p r e s s l y h o l d 

t h a t § 14501(c) amounts t o a j u r i s d i c t i o n a l bar t o s t a t e - l a w 

t o r t c l a i m s of c o n v e r s i o n stemming from the o p e r a t i o n s of tow-

4See Rowe v. New Hampshire Motor Transp. Ass'n, 552 U.S. 
364, 370-71 (2008), and C i t y of Columbus v. Ours Garage &  
Wrecker Serv., I n c . , 536 U.S. 424, 430 (2002). 

5See, e.g., K e l l e y v. U n i t e d S t a t e s , 69 F.3d 1503 (10th 
C i r . 1995), Ware v. Tow Pro Custom Towing & H a u l i n g , I n c . , 289 
Fed. Appx. 852 (6th C i r . 2008) (not s e l e c t e d f o r p u b l i c a t i o n 
i n the F e d e r a l R e p o r t e r ) , and A.J.'s Wrecker Serv. of D a l l a s ,  
I n c . v. S a l a z a r , 165 S.W.3d 444 (Tex. Ct. App. 2005). 
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t r u c k o p e r a t o r s such as the tower i n t h i s case, Weatherspoon 

does r e l y upon a Texas a p p e l l a t e d e c i s i o n , A.J.'s Wrecker 

Serv. of D a l l a s , I n c . v. S a l a z a r , 165 S.W.3d 444 (Tex. App. 

2005), t h a t p r e c i s e l y so h o l d s . In S a l a z a r , a towing company 

h a u l e d away a motor v e h i c l e t h a t had been p a r k e d away from a 

marked p a r k i n g p l a c e and d e t a i n e d the motor v e h i c l e f o r 

a p p r o x i m a t e l y 60 days. A l t h o u g h a judgment was e n t e r e d on a 

j u r y v e r d i c t i n f a v o r of the owner of the motor v e h i c l e on her 

s t a t e - l a w c l a i m s of t h e f t , c o n v e r s i o n , and t r e s p a s s t o 

c h a t t e l s , a Texas a p p e l l a t e c o u r t d i s m i s s e d the appeal and 

v a c a t e d the t r i a l c o u r t ' s judgment, c o n c l u d i n g t h a t the t r i a l 

c o u r t had been w i t h o u t j u r i s d i c t i o n t o render a judgment i n 

the case because of the pre-emptive e f f e c t of § 14501(c). 165 

S.W.3d a t 450. The r a t i o n a l e i n S a l a z a r i s i n s t r u c t i v e : 

" U n l i k e a n e g l i g e n c e a c t i o n [ , ] ... t r e s p a s s t o 
c h a t t e l , c o n v e r s i o n , and c i v i l t h e f t have elements 
c l o s e l y r e l a t e d t o AJ's nonconsensual to w i n g 
s e r v i c e . Towing c a r s w i t h o u t the ow n e r s [ ' ] consent 
i s one of the s e r v i c e s AJ's p r o v i d e s . Moreover, the 
r e g u l a t o r y impact of thes e causes of a c t i o n c o u l d be 
s i g n i f i c a n t . I f the s e c l a i m s are a l l o w e d t o 
proce e d , AJ's c o n c e i v a b l y c o u l d be h a u l e d i n t o c o u r t 
t o d efend i t s a c t i o n s e v e r y time i t tows a c a r 
w i t h o u t the owner's consent. T h i s c o n s t i t u t e s 
r e g u l a t i o n of motor c a r r i e r s t hrough enforcement of 
s t a t e laws. A l l o w i n g t h e s e causes of a c t i o n t o 
pro c e e d a g a i n s t motor c a r r i e r s has the p o t e n t i a l t o 
f r u s t r a t e the purpose of the preemption s t a t u t e — 
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economic d e r e g u l a t i o n . We conclude S a l a z a r ' s c l a i m s 
are preempted because th e y c o n s t i t u t e enforcement of 
s t a t e law r e l a t e d t o the towing s e r v i c e p r o v i d e d by 
A J ' s . " 

165 S.W.2d a t 449. 

The s t a t e - l a w c o n v e r s i o n c l a i m a s s e r t e d by the owner i n 

t h i s case a g a i n s t the tower i s not m a t e r i a l l y d i f f e r e n t from 

the s t a t e - l a w c o n v e r s i o n c l a i m s h e l d i n Weatherspoon and 

S a l a z a r t o have been preempted by f e d e r a l law. We thus 

conclude t h a t , i n l i g h t of § 14501(c), the t r i a l c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r t a i n the owner's c l a i m 

a g a i n s t the tower. Because a l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n may not be waived by the p a r t i e s and must be 

taken note of by an a p p e l l a t e c o u r t ex mero motu, see R i l e y v.  

Hughes, 17 So. 3d 643, 648 ( A l a . 2009), and because a t r i a l 

c o u r t ' s a c t i o n taken i n the absence of s u b j e c t - m a t t e r 

j u r i s d i c t i o n i s v o i d and w i l l not sup p o r t an a p p e a l , see i d . 

a t 649, we d i s m i s s the owner's appea l and i n s t r u c t the M o b i l e 

C i r c u i t C ourt t o v a c a t e i t s judgment and d i s m i s s the case. 

APPEAL DISMISSED WITH INSTRUCTIONS TO THE CIRCUIT COURT. 

A l l the judges concur. 
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