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BRYAN, Judge. 

Forney L. McMichael appeals from an o r d e r of the 

T a l l a d e g a C i r c u i t C ourt f i n d i n g him i n contempt. We a f f i r m . 

In Ex p a r t e McMichael, [Ms. 1090150, Sept. 24, 2010] 

So. 3d , ( A l a . 2010), the supreme c o u r t r e c i t e d the 
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f a c t u a l and p r o c e d u r a l background of t h i s a p p e a l : 

"On August 14, 2009, Forney McMichael f i l e d i n 
the Calhoun C i r c u i t C ourt a c o m p l a i n t f o r a d i v o r c e , 
s e e k i n g t o t e r m i n a t e h i s marriag e t o Ronda 
McMichael. In the d i v o r c e c o m p l a i n t , Forney sought, 
among o t h e r t h i n g s , a judgment awarding him ' a l l 
r i g h t , t i t l e and i n t e r e s t ' i n 'MACS VACS L L C ' ('the 
LLC ' ) , a b u s i n e s s l o c a t e d i n Calhoun County. The 
p a r t i e s own the LLC j o i n t l y w i t h r i g h t of 
s u r v i v o r s h i p . 

"The Calhoun C i r c u i t C ourt e n t e r e d an ex p a r t e 
temporary r e s t r a i n i n g o r d e r ('the Calhoun TRO'). I n 
the Calhoun TRO, the c o u r t found t h a t ' [ F o r n e y ] , and 
the a s s e t s s u b j e c t t o the j u r i s d i c t i o n of the Co u r t , 
p a r t i c u l a r l y [the] LLC, and the p a r t i e s ' r e a l 
p r o p e r t y and homes ... , may s u f f e r i r r e p a r a b l e harm 
w i t h o u t the e n t r y of t h i s O r d e r ' and o r d e r e d , i n 
p e r t i n e n t p a r t : 

" ' 1 . That the p a r t i e s be and are 
r e s t r a i n e d from d i s p o s i n g , t r a n s f e r r i n g , 
spending, g i v i n g away, or s e c r e t i n g any 
p r o p e r t y , whether such p r o p e r t y be r e a l , 
p e r s o n a l , or mixed, t a n g i b l e or i n t a n g i b l e , 
w hich may be s u b j e c t t o the j u r i s d i c t i o n of 
the C o u r t , i n c l u d i n g b ut not l i m i t e d t o 
money and o t h e r l i q u i d f i n a n c i a l a s s e t s , 
books and r e c o r d s of b u s i n e s s and p e r s o n a l 
a s s e t s and l i a b i l i t i e s , r e c o r d s and 
statements from banks and o t h e r f i n a n c i a l 
i n s t i t u t i o n s ; 

"'2. That the p a r t i e s are not 
r e s t r a i n e d from the payment of r o u t i n e , 
r e a s o n a b l e , and n e c e s s a r y o r d i n a r y l i v i n g 
and b u s i n e s s expenses but each must 
m a i n t a i n , or have m a i n t a i n e d i n l e g i b l e 
form, w r i t t e n r e c o r d s of such e x p e n d i t u r e s , 
such r e c o r d s t o be made a v a i l a b l e t o the 
o t h e r p a r t y f o r c o p y i n g upon r e q u e s t . ' 
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"On August 25, 2009, the Calhoun C i r c u i t C ourt 
e n t e r e d an o r d e r g r a n t i n g Ronda's 'motion t o d i s m i s s 
or t r a n s f e r f o r improper venue' and t r a n s f e r r i n g the 
d i v o r c e a c t i o n ' i n i t s e n t i r e t y ' t o the T a l l a d e g a 
C i r c u i t C o u r t . 

"On August 26, 2009 -- the day a f t e r the Calhoun 
C i r c u i t C ourt t r a n s f e r r e d the d i v o r c e a c t i o n t o the 
T a l l a d e g a C i r c u i t C ourt -- Forney f i l e d a 
d e c l a r a t o r y - j u d g m e n t a c t i o n i n the Calhoun C i r c u i t 
C o u r t , c o n t e n d i n g t h a t Ronda's ' d i s r u p t i v e b e h a v i o r 
and a c t i o n s , as w e l l as her breaches of her member's 
f i d u c i a r y duty, have caused the LLC ... damage[] t o 
i t s o p e r a t i o n and b u s i n e s s . ' In the c o m p l a i n t , 
Forney sought 'a d e c l a r a t i o n of the r i g h t s and 
d u t i e s of the p a r t i e s under the LLC's A r t i c l e s of 
O r g a n i z a t i o n , O p e r a t i n g Agreement, and the L i m i t e d 
L i a b i l i t y Company A c t [ , c o d i f i e d a t A l a . Code 1975, 
§ 10-12-1 e t s e q . ] . ' S p e c i f i c a l l y , Forney sought an 
or d e r d e c l a r i n g , among o t h e r t h i n g s , t h a t he i s the 
' s o l e manager' of the LLC; t h a t Ronda ' i s a member 
of the LLC, but not the Manager of [the L L C ] ' ; and 
t h a t '[Forney] and o n l y [Forney] can take the 
n e c e s s a r y and a p p r o p r i a t e a c t i o n ( s ) t o op e r a t e the 
LLC.' 

"On September 14, 2009, the T a l l a d e g a C i r c u i t 
C o urt h e l d a h e a r i n g on a motion f i l e d by Ronda 
s e e k i n g t o d i s s o l v e the Calhoun TRO. On September 
28, 2009, the T a l l a d e g a C i r c u i t C ourt e n t e r e d a 
consent o r d e r c o n c e r n i n g v a r i o u s m a t t e r s i n c l u d i n g 
m a t t e r s r e g a r d i n g the LLC. In the consent o r d e r , the 
T a l l a d e g a C i r c u i t Court d i s s o l v e d the Calhoun TRO; 
s t a t e d t h a t Forney would 'contin u e t o be the Manager 
of [the] LLC, accompanied w i t h the r i g h t s and d u t i e s 
as s t a t e d i n the O p e r a t i n g Agreement of [the] LLC'; 
and s t a t e d t h a t Ronda i n i t i a l l y would a s s i s t w i t h 
the p r e p a r a t i o n and f i l i n g of the LLC's 2007 and 
2008 f e d e r a l and s t a t e t a x r e t u r n s and then 'assume 
a r o l e i n the s a l e s d i v i s i o n of [the] LLC.' The 
or d e r f u r t h e r p r o v i d e d , i n p e r t i n e n t p a r t : 
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"'2. The p a r t i e s be and are r e s t r a i n e d 
from d i s p o s i n g , t r a n s f e r r i n g , spending, 
g i v i n g away, or s e c r e t i n g any p r o p e r t y , 
whether such p r o p e r t y be r e a l , p e r s o n a l or 
mixed, t a n g i b l e or i n t a n g i b l e , which may be 
s u b j e c t t o the j u r i s d i c t i o n of the C o u r t , 
i n c l u d i n g but not l i m i t e d t o money and 
o t h e r l i q u i d f i n a n c i a l a s s e t s , books and 
r e c o r d s of b u s i n e s s and p e r s o n a l a s s e t s and 
l i a b i l i t i e s , r e c o r d s and statements from 
banks and o t h e r f i n a n c i a l i n s t i t u t i o n s , 
pendente l i t e . 

"'3. The p a r t i e s are not r e s t r a i n e d 
from the payment of r o u t i n e , r e a s o n a b l e , 
and n e c e s s a r y o r d i n a r y l i v i n g and b u s i n e s s 
expenses but each must c o n t i n u e t o 
m a i n t a i n , or have m a i n t a i n e d i n l e g i b l e 
form, w r i t t e n r e c o r d s of such e x p e n d i t u r e s , 
such r e c o r d s t o be made a v a i l a b l e t o the 
o t h e r p a r t y f o r c o p y i n g upon r e q u e s t , 
pendente l i t e . ' 

"On September 29, 2009, Ronda moved the Calhoun 
C i r c u i t C ourt t o d i s m i s s o r , i n the a l t e r n a t i v e , 
s t a y the d e c l a r a t o r y - j u d g m e n t a c t i o n ('motion t o 
d i s m i s s ' ) . I n the motion t o d i s m i s s , Ronda noted 
t h a t the T a l l a d e g a C i r c u i t C o u r t had e n t e r e d an 
o r d e r on September 28, 2009, ' w i t h r e s p e c t t o the 
o p e r a t i o n of [the] LLC' and contended t h a t the 
d e c l a r a t o r y - j u d g m e n t a c t i o n ' i s an attempt t o 
c i r c u m v e n t the j u r i s d i c t i o n of the T a l l a d e g a County 
C i r c u i t C o u r t , which has p r o p e r l y e x e r c i s e d 
j u r i s d i c t i o n over [the L L C ] . ' Ronda f u r t h e r 
contended t h a t 'both C o u r t s cannot e x e r c i s e 
j u r i s d i c t i o n of ... [the] LLC, and T a l l a d e g a 
[ C i r c u i t Court] has the s o l e j u r i s d i c t i o n on t h i s 
m a t t e r ' ; t h u s , Ronda a r g u e d , ' t h i s 
[ d e c l a r a t o r y - j u d g m e n t a c t i o n ] must be d i s m i s s e d or 
a t l e a s t s t a y e d . ' The Calhoun C i r c u i t Court e n t e r e d 
an o r d e r denying Ronda's motion t o d i s m i s s on 
September 30, 2009. 
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"On October 1, 2009, the Calhoun C i r c u i t C ourt 
h e l d a h e a r i n g on a motion f i l e d by Forney s e e k i n g 
a pendente l i t e o r d e r . On October 2, 2009, the 
Calhoun C i r c u i t C ourt e n t e r e d an o r d e r p r o v i d i n g , i n 
p e r t i n e n t p a r t , t h a t Forney i s the manager of the 
LLC, which, the c o u r t noted, ' i s c o n s i s t e n t w i t h the 
Order e n t e r e d by consent i n the p a r t i e s ' d i v o r c e 
a c t i o n [ i n the T a l l a d e g a C i r c u i t C o u r t ] ' ; t h a t , as 
manager of the LLC, Forney has 'the a u t h o r i t y t o 
a l l o w [Ronda] on the LLC b u s i n e s s premises ... and 
the a u t h o r i t y t o t e l l her she cannot come onto those 
premises or must l e a v e those p r e m i s e s ' ; t h a t Ronda's 
d u t i e s i n the LLC's s a l e s department 'do[] not 
r e q u i r e her presence on the LLC's p r e m i s e s ' ; and 
t h a t Ronda 'can come onto the b u s i n e s s premises i f 
i n v i t e d by the Manager, and she must l e a v e i f 
d i r e c t e d t o do so by the Manager.' 

"The Calhoun C i r c u i t C o u r t ' s October 2, 2009, 
o r d e r a l s o noted t h a t , d u r i n g the p r e v i o u s day's 
h e a r i n g , i t had d e n i e d Ronda's o r a l motion t o 
d i s m i s s , i n which she argued t h a t 'the LLC does not 
e x i s t ' because, Ronda s a i d , the LLC's a r t i c l e s of 
o r g a n i z a t i o n were i m p r o p e r l y f i l e d w i t h the Probate 
Judge of Calhoun County r a t h e r than w i t h the Probate 
Judge of T a l l a d e g a County, which i s the county where 
the r e g i s t e r e d agent f o r the LLC, Forney, i s 
l o c a t e d . I n the o r d e r , the Calhoun C i r c u i t C ourt 
s t a t e d : 

"'The Court d e n i e d [Ronda's] M o t i o n t o 
D i s m i s s . A l a . Code [1975,] § 10-12-12(a)[,] 
p r o v i d e s t h a t an LLC's A r t i c l e s of 
O r g a n i z a t i o n are t o be d e l i v e r e d t o the 
Probate Judge, and i f the proba t e judge 
f i n d s t h a t the a r t i c l e s of o r g a n i z a t i o n 
conform t o law, the proba t e judge s h a l l , 
p u r s u a n t t o A l a . Code [1975,] § 
10 - 1 2 - 1 2 ( a ) ( 1 ) [ , ] endorse on the a r t i c l e s 
of o r g a n i z a t i o n and on each of the c o p i e s 
the word ' F i l e d ' w i t h the hour, day, month 
and year of f i l i n g , p u r s u a n t t o A l a . Code 
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[1975,] § 1 0 - 1 2 - 1 2 ( a ) ( 2 ) , f i l e the A r t i c l e s 
of O r g a n i z a t i o n i n the o f f i c e of the 
p r o b a t e judge and c e r t i f y the two c o p i e s . 
A l a . Code [1975,] § 10-12-14(a)[,] p r o v i d e s 
t h a t "[U]pon the f i l i n g of the a r t i c l e s of 
o r g a n i z a t i o n w i t h the pr o b a t e j u d g e , the 
l i m i t e d l i a b i l i t y company's e x i s t e n c e s h a l l 
b e g i n . " Thus, i f the a r t i c l e s are f i l e d by 
the p r o b a t e j u d g e , the LLC e x i s t s . The 
Court has [not] found, nor has c o u n s e l 
c i t e d the Court t o , a n y t h i n g i n the L i m i t e d 
L i a b i l i t y A c t [ , ] A l a . Code [1975,] § 
10-12-1, e t seq.[,] t h a t causes the LLC's 
e x i s t e n c e t o cease, or not b e g i n , i f the 
o r g a n i z e r s submit the wrong address f o r the 
r e g i s t e r e d o f f i c e and r e g i s t e r e d agent. The 
s t a t u t o r y scheme r e q u i r e s s c r u t i n y by the 
Probate Judge t o see t h a t the a r t i c l e s 
conform t o law. I f the Probate Judge f a i l s 
t o c a t c h such an e r r o r , n e v e r t h e l e s s the 
LLC's e x i s t e n c e b e g i n s when the Probate 
Judge stamps and f i l e s the A r t i c l e s of 
O r g a n i z a t i o n . A c c o r d i n g l y the Mo t i o n t o 
D i s m i s s was d e n i e d . The Court a l s o n o t e s , 
i n the a l t e r n a t i v e , t h a t [Ronda] would be 
estopped t o deny the LLC's e x i s t e n c e when 
she seeks the Court t o a p p o i n t her t o 
manage the LLC pendente l i t e , t h a t the 
p a r t i e s would be estopped by t h e i r 
o p e r a t i o n as an LLC f o r y e a r s , t h a t the 
p a r t i e s had a c q u i e s c e d t o the f i l i n g i n 
Calhoun County, t h a t b e i n g w i t h i n the c i t y 
l i m i t s of Oxf o r d , which i t s e l f i s i n 
Calhoun County, i s a s u f f i c i e n t c o n n e c t i o n 
t o Calhoun County, t h a t numerous f e d e r a l 
and s t a t e governmental e n t i t i e s have 
r e c o g n i z e d the LLC's e x i s t e n c e , and t h a t i t 
would be c h a o t i c f o r the Court t o d e c l a r e 
a n u l l i t y an a s s e t t h a t the p a r t i e s are 
c o n t e s t i n g i n t h e i r T a l l a d e g a County 
d i v o r c e . I f the T a l l a d e g a County 
F a m i l y / C i r c u i t Court a c q u i r e d j u r i s d i c t i o n 
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over the LLC as m a r i t a l p r o p e r t y s u b j e c t t o 
d i s t r i b u t i o n i n a Judgment of D i v o r c e , i t 
would not be f o r t h i s C ourt t o d e c l a r e t h a t 
a s s e t a n u l l i t y . ' 

"On October 2, 2009, Ronda f i l e d a p e t i t i o n f o r 
r u l e n i s i i n the T a l l a d e g a C i r c u i t C o u r t , a l l e g i n g 
t h a t Forney had v i o l a t e d the terms of the T a l l a d e g a 
C i r c u i t C o u r t ' s September 28, 2009, consent o r d e r . 
S p e c i f i c a l l y , Ronda a l l e g e d t h a t Forney had v i o l a t e d 
the consent o r d e r by ' t r a n s f e r r [ i n g ] $100,000 from 
[an] ... LLC account and d e p o s i t [ i n g ] s a i d monies 
i n t o an account a t a b a n k i n g i n s t i t u t i o n w i t h o u t 
[Ronda's] consent'; by ' i n s t r u c t [ i n g ] [Ronda] not t o 
come on the premises of [the] LLC'; and by 
a t t e m p t i n g t o have Ronda a r r e s t e d 'when she e n t e r e d 
the [LLC's] premises f o r work purposes.' The 
p e t i t i o n r e q u e s t e d , among o t h e r t h i n g s , t h a t the 
T a l l a d e g a C i r c u i t C ourt r e q u i r e Forney t o appear and 
t o show cause why he s h o u l d not be found i n contempt 
of the consent o r d e r . 

"On October 5, 2009, the T a l l a d e g a C i r c u i t C ourt 
e n t e r e d an o r d e r s e t t i n g Ronda's p e t i t i o n f o r r u l e 
n i s i f o r a h e a r i n g on October 6, 2009. Forney f a i l e d 
t o appear f o r the h e a r i n g ; he contends t h a t he 
f a i l e d t o appear because he d i d not r e c e i v e p r o p e r 
n o t i c e of the h e a r i n g . 5 In any event, on October 8, 
2009, the T a l l a d e g a C i r c u i t C ourt e n t e r e d an o r d e r 
f i n d i n g Forney i n contempt of the September 28, 
2009, consent o r d e r . S p e c i f i c a l l y , the T a l l a d e g a 
C i r c u i t C ourt found t h a t Forney ' w i l l f u l l y f a i l e d 
and r e f u s e d t o a b i d e by t h i s C o u r t ' s Order by 
w i t h d r a w i n g $100,000 from [the LLC's] account a t 
Region's Bank' and t h a t Forney ' w i l l f u l l y f a i l e d and 
r e f u s e d t o abide by t h i s C o u r t ' s Order by 
i n s t r u c t i n g [Ronda] not t o come onto the premises of 
[the LLC] on t h r e e (3) o c c a s i o n s ... and by s e e k i n g 
law enforcement i n t e r v e n t i o n t o e n f o r c e same.' 

"Forney moved the T a l l a d e g a C i r c u i t C ourt t o 
v a c a t e i t s October 8, 2009, o r d e r f i n d i n g him i n 

7 



2090099 

contempt of the consent o r d e r . In the motion, Forney 
argued, among o t h e r t h i n g s , t h a t the T a l l a d e g a 
C i r c u i t C ourt l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n 
over the p r o p e r t y of the LLC, and, t h u s , Forney 
argued, the c o u r t ' s o r d e r f i n d i n g him i n contempt 
f o r t r a n s f e r r i n g $100,000 from the LLC's Regions 
Bank account i s v o i d . S p e c i f i c a l l y , Forney argued 
t h a t the T a l l a d e g a C i r c u i t C o u r t , w h i l e p r e s i d i n g 
over the d i v o r c e a c t i o n , c o u l d not p r o p e r l y e x e r c i s e 
s u b j e c t - m a t t e r j u r i s d i c t i o n over the p r o p e r t y of the 
LLC, i . e . , the $100,000, because, Forney s a i d , the 
p r o p e r t y of the LLC belongs not t o i t s members 
(Forney and Ronda) but t o the LLC i t s e l f . Forney 
c l a i m e d t h a t the T a l l a d e g a C i r c u i t C ourt a c q u i r e d 
s u b j e c t - m a t t e r j u r i s d i c t i o n over the p a r t i e s ' 
'membership i n t e r e s t [ s ] ' i n the LLC but not over the 
p r o p e r t y of the LLC. In s u p p o r t of h i s argument, 
Forney c i t e d A l a . Code 1975, § 10-12-23(b), which 
p r o v i d e s : 

" ' A l l p r o p e r t y o r i g i n a l l y c o n t r i b u t e d t o 
the l i m i t e d l i a b i l i t y company or 
s u b s e q u e n t l y a c q u i r e d by a l i m i t e d 
l i a b i l i t y company by purchase or o t h e r w i s e 
i s l i m i t e d l i a b i l i t y company p r o p e r t y . A 
member has no i n t e r e s t i n s p e c i f i c l i m i t e d 
l i a b i l i t y company p r o p e r t y . ' 

" R e l y i n g on § 10-12-23(b), Forney contended t h a t the 
T a l l a d e g a C i r c u i t C o u r t ' s consent o r d e r ' c o u l d not 
r e a c h ' the p r o p e r t y of the LLC. For a l l t h a t 
appears, Forney's motion t o v a c a t e the T a l l a d e g a 
C i r c u i t C o u r t ' s October 8, 2009, o r d e r f i n d i n g him 
i n contempt o f the consent o r d e r was d e n i e d by 
o p e r a t i o n of law. See Rule 59.1, A l a . R. C i v . P. 

"On October 9, 2009, Ronda f i l e d i n the Calhoun 
C i r c u i t C ourt a motion f o r a change of venue, 
s e e k i n g a t r a n s f e r of the d e c l a r a t o r y - j u d g m e n t 
a c t i o n from the Calhoun C i r c u i t C o u r t t o the 
T a l l a d e g a C i r c u i t C o u r t ; i t appears t h a t the Calhoun 
C i r c u i t C ourt d i d not r u l e on t h a t motion. 
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"The p a r t i e s f i l e d r e s p e c t i v e p e t i t i o n s f o r 
w r i t s of mandamus i n the Court of C i v i l A p p e a l s ; the 
Court of C i v i l Appeals t r a n s f e r r e d the p e t i t i o n s t o 
t h i s Court f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . 
T h i s Court s t a y e d a l l p r o c e e d i n g s i n b o t h the 
Calhoun C i r c u i t C ourt and the T a l l a d e g a C i r c u i t 
C o urt pending r e s o l u t i o n s of these p e t i t i o n s . ... 

" 5Forney's c o u n s e l , C h r i s t o p h e r M. Hopkins, was 
p r e s e n t a t the October 6, 2009, h e a r i n g . " 

(Some f o o t n o t e s omitted.) 

The supreme c o u r t proceeded i n Ex p a r t e McMichael t o 

d e c i d e the m e r i t s of Ronda's mandamus p e t i t i o n and t o t r a n s f e r 

Forney's mandamus p e t i t i o n t o t h i s c o u r t . With r e s p e c t t o 

Ronda's mandamus p e t i t i o n , the supreme c o u r t s t a t e d : 

"Ronda p r e s e n t s two i s s u e s i n her p e t i t i o n f o r 
a w r i t of mandamus. F i r s t , she contends t h a t t h i s 
C o urt s h o u l d i s s u e the w r i t and d i r e c t the Calhoun 
C i r c u i t C ourt t o r e s c i n d a l l o r d e r s r e g a r d i n g the 
o p e r a t i o n of the LLC, t o make no f u r t h e r o r d e r s 
r e g a r d i n g i t s o p e r a t i o n , and t o d i s m i s s the a c t i o n 
pending i n t h a t c o u r t or s t a y the p r o c e e d i n g t h e r e 
pending r e s o l u t i o n of the d i v o r c e a c t i o n i n the 
T a l l a d e g a C i r c u i t C o u r t . S p e c i f i c a l l y , Ronda 
contends t h a t , ' [ s ] i n c e the T a l l a d e g a [ C i r c u i t ] 
C o u r t has the powers t o e n t e r o r d e r s r e g a r d i n g the 
a s s e t s of the p a r t i e s t o the d i v o r c e a c t i o n , then i t 
s h o u l d a l s o e n t e r such o r d e r s over the p a r t i e s ' LLC, 
and not the Calhoun C i r c u i t C o u r t . ' Second, Ronda 
contends t h a t , under A l a . Code 1975, § 10-12-9, an 
LLC 'does not come i n t o l e g a l e x i s t e n c e ' u n t i l i t s 
a r t i c l e s of o r g a n i z a t i o n are f i l e d w i t h the pr o b a t e 
judge of the county i n which the r e g i s t e r e d agent of 
the LLC i s l o c a t e d ; t h u s , Ronda says, because the 
LLC's a r t i c l e s of o r g a n i z a t i o n were not f i l e d i n the 
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county of Forney's r e s i d e n c e ( T a l l a d e g a County) 
u n t i l September 30, 2009 the Calhoun C i r c u i t 
C o urt may not e x e r c i s e j u r i s d i c t i o n over the LLC. 

"At the o u t s e t , we note t h a t t h e r e i s no d i s p u t e 
as t o the T a l l a d e g a C i r c u i t C o u r t ' s s u b j e c t - m a t t e r 
j u r i s d i c t i o n over the d i v o r c e a c t i o n or as t o the 
Calhoun C i r c u i t C o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n 
over the d e c l a r a t o r y - j u d g m e n t a c t i o n . R a t h e r , the 
t h r e s h o l d i s s u e f o r t h i s C o u r t ' s c o n s i d e r a t i o n i s 
whether Forney may s i m u l t a n e o u s l y m a i n t a i n the 
d i v o r c e a c t i o n i n the T a l l a d e g a C i r c u i t C o u r t and 
the s u b s e q u e n t l y f i l e d d e c l a r a t o r y - j u d g m e n t a c t i o n 
i n the Calhoun C i r c u i t C o u r t . Ronda contends i n her 
mandamus p e t i t i o n , as she d i d i n her motion t o 
d i s m i s s the d e c l a r a t o r y - j u d g m e n t a c t i o n , t h a t the 
T a l l a d e g a C i r c u i t C o u r t , which was the f i r s t of the 
two c o u r t s t o assume j u r i s d i c t i o n over these i s s u e s , 
i s the p r o p e r forum i n which t o r e s o l v e b o t h the 
d i v o r c e a c t i o n and the i s s u e s r a i s e d i n the 
d e c l a r a t o r y - j u d g m e n t a c t i o n , i . e . , the p a r t i e s ' 
d i s p u t e c o n c e r n i n g the management and o p e r a t i o n of 
the LLC. We agree. 

"In Ex p a r t e L i b e r t y N a t i o n a l L i f e I nsurance  
Co., 631 So. 2d 865 ( A l a . 1993), t h i s C o u r t s t a t e d : 

" ' " I t i s u n i f o r m l y h e l d t h a t 
where two or more c o u r t s have 
c o n c u r r e n t j u r i s d i c t i o n , the one 
which f i r s t t a k e s c ognizance of a 
cause has the e x c l u s i v e r i g h t t o 
e n t e r t a i n and e x e r c i s e such 
j u r i s d i c t i o n , t o the f i n a l 
d e t e r m i n a t i o n of the a c t i o n and 
the enforcement of i t s judgment 
or decrees 

"'"... ' I t i s a f a m i l i a r 
p r i n c i p l e t h a t when a c o u r t of 
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competent j u r i s d i c t i o n has become 
po s s e s s e d of a case i t s a u t h o r i t y 
c o n t i n u e s , s u b j e c t o n l y t o the 
a p p e l l a t e a u t h o r i t y , u n t i l the 
mat t e r i s f i n a l l y and c o m p l e t e l y 
d i s p o s e d o f , and no c o u r t of 
c o - o r d i n a t e a u t h o r i t y i s a t 
l i b e r t y t o i n t e r f e r e w i t h i t s 
a c t i o n ' 

"'"... ' A l l the a u t h o r i t i e s 
r e c o g n i z e the importance of 
c a r e f u l l y p r e s e r v i n g the boundary 
l i n e between c o u r t s of c o n c u r r e n t 
j u r i s d i c t i o n , i n o r d e r t o p r e v e n t 
c o n f l i c t s , and t o p r e s e r v e i n 
harmony t h e i r r e l a t i o n s t o each 
o t h e r . ' " 

"'Ex p a r t e Burch, 236 A l a . 662, 665, 184 
So. 694, 697 (1938). 

"'These p r i n c i p l e s have been r e s t a t e d 
numerous t i m e s : 

"'"[W]here two c o u r t s have e q u a l 
and c o n c u r r e n t j u r i s d i c t i o n , the 
c o u r t t h a t f i r s t commences the 
e x e r c i s e of i t s j u r i s d i c t i o n i n a 
mat t e r has the p r e f e r e n c e and i s 
not t o be o b s t r u c t e d i n the 
l e g i t i m a t e e x e r c i s e of i t s powers 
by a c o u r t of c o o r d i n a t e 
j u r i s d i c t i o n . " 

"'Ex p a r t e S t a t e ex r e l . Us s e r y , 285 A l a . 
279, 281, 231 So. 2d 314, 315 (1970). 

"631 So. 2d a t 867. 

"I n t h i s case, the c o n c u r r e n t e x e r c i s e of 
j u r i s d i c t i o n by the T a l l a d e g a C i r c u i t C o u r t and the 

11 



2090099 

Calhoun C i r c u i t C ourt has r e s u l t e d i n i n c o n s i s t e n t 
o r d e r s . The Calhoun C i r c u i t C o u r t ' s October 2, 2009, 
o r d e r p r o v i d e s t h a t Forney i s the manager of the LLC 
and, as the manager, t h a t Forney may, among o t h e r 
t h i n g s , r e f u s e Ronda e n t r y onto the premises of the 
LLC and o r d e r her t o l e a v e those p r e m i s e s . The 
T a l l a d e g a C i r c u i t C o u r t ' s September 28, 2009, 
consent o r d e r a l s o p r o v i d e s t h a t Forney i s the 
manager of the LLC; however, i t does not a u t h o r i z e 
Forney t o make d e c i s i o n s r e g a r d i n g i f and when Ronda 
may e n t e r upon the premises of the LLC. As a r e s u l t , 
Forney has been found t o be i n contempt of the 
consent o r d e r f o r , among o t h e r t h i n g s , i n s t r u c t i n g 
Ronda not t o come upon the premises of the LLC; 
however, under the Calhoun C i r c u i t C o u r t ' s October 
2, 2009, o r d e r , i t i s p e r m i s s i b l e f o r Forney t o 
ex c l u d e Ronda from the premises of the LLC. T h i s i s 
the v e r y type of c o n f l i c t the p r i n c i p l e s e t f o r t h i n 
the above-quoted a u t h o r i t i e s seeks t o a v o i d . See Ex  
p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 631 So. 2d a t 867 
( ' " ' A l l the a u t h o r i t i e s r e c o g n i z e the importance of 
c a r e f u l l y p r e s e r v i n g the boundary l i n e between 
c o u r t s of c o n c u r r e n t j u r i s d i c t i o n , i n o r d e r t o  
p r e v e n t c o n f l i c t s ( q u o t i n g Ex p a r t e Burch, 
236 A l a . a t 665, 184 So. a t 697 (emphasis a d d e d ) ) ) . 

"We conclude t h a t , because the T a l l a d e g a C i r c u i t 
C o urt i n i t i a l l y e x e r c i s e d j u r i s d i c t i o n over the 
p a r t i e s and t h e i r p r o p e r t y i n the d i v o r c e a c t i o n , i t 
must be a l l o w e d t o pursue and e x e r c i s e i t s 
j u r i s d i c t i o n t o the e x c l u s i o n of a l l c o o r d i n a t e 
t r i b u n a l s ; t h u s , the Calhoun C i r c u i t C o u r t e r r e d i n 
denying Ronda's motion t o d i s m i s s i n s o f a r as i t 
d e n i e d the a l t e r n a t i v e r e l i e f r e q u e s t e d i n the 
motion, namely, an o r d e r s t a y i n g the 
d e c l a r a t o r y - j u d g m e n t a c t i o n pending r e s o l u t i o n of 
the d i v o r c e a c t i o n i n the T a l l a d e g a C i r c u i t C o u r t . 
See Ex p a r t e L i b e r t y N a t ' l L i f e I n s . Co., sup r a ; see  
a l s o Ex p a r t e Murphy, 886 So. 2d 90, 94 ( A l a . 2003) 
('"It must be r e c o g n i z e d ... t h a t a l l m a t t e r s  
r e l a t e d t o a marriag e may come w i t h i n the a u t h o r i t y 
of the c o u r t s i t t i n g i n e q u i t y when the p a r t i e s 
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submit themselves t o i t s j u r i s d i c t i o n by the f i l i n g 
of a s u i t f o r d i v o r c e . " ' ( q u o t i n g O l i v e r v. O l i v e r , 
431 So. 2d 1271, 1276 ( A l a . C i v . App. 1983), c i t i n g 
i n t u r n Owens v. Owens, 281 A l a . 239, 201 So. 2d 396 
(1967) (emphasis a d d e d ) ) ) . 

" A c c o r d i n g l y , Ronda's [mandamus] p e t i t i o n ... i s 
due t o be g r a n t e d as t o t h i s i s s u e . " 

So. 3d a t . 

The supreme c o u r t h e l d t h a t i t d i d not have j u r i s d i c t i o n 

t o r e v i e w Forney's mandamus p e t i t i o n , t r a n s f e r r e d t h a t 

mandamus p e t i t i o n t o t h i s c o u r t , and h e l d t h a t we s h o u l d t r e a t 

t h a t mandamus p e t i t i o n as a t i m e l y f i l e d a p p e a l . So. 3d a t 

. As the supreme c o u r t s t a t e d i n Ex p a r t e McMichael : 

"Forney p r e s e n t s seven i s s u e s i n h i s mandamus 
p e t i t i o n ; those i s s u e s can be combined i n t o the 
f o l l o w i n g two i s s u e s : (1) Whether the T a l l a d e g a 
C i r c u i t C ourt had s u b j e c t - m a t t e r j u r i s d i c t i o n over 
the p r o p e r t y of the LLC such t h a t i t c o u l d p r o p e r l y 
f i n d Forney i n contempt of i t s September 28, 2009, 
consent o r d e r f o r , among o t h e r t h i n g s , t r a n s f e r r i n g 
$100,000 from an LLC bank account; and (2) i f the 
T a l l a d e g a C i r c u i t C ourt d i d have s u b j e c t - m a t t e r 
j u r i s d i c t i o n over the p r o p e r t y of the LLC, whether 
the c o u r t e r r e d by f i n d i n g Forney i n contempt of 
t h a t c o u r t ' s September 28, 2009, consent o r d e r . " 

So. 3d a t . 

With r e s p e c t t o the f i r s t i s s u e , we conclude t h a t the 

T a l l a d e g a C i r c u i t C ourt had s u b j e c t - m a t t e r j u r i s d i c t i o n t o 

f i n d Forney i n contempt f o r v i o l a t i n g i t s September 28, 2009, 
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consent o r d e r . In a d j u d i c a t i n g Ronda's mandamus p e t i t i o n i n Ex  

p a r t e McMichael, the supreme c o u r t e x p r e s s l y h e l d t h a t the 

T a l l a d e g a C i r c u i t C ourt had s u b j e c t - m a t t e r j u r i s d i c t i o n over 

the LLC: 

"Ronda contends i n her mandamus p e t i t i o n , as she d i d 
i n her motion t o d i s m i s s the d e c l a r a t o r y - j u d g m e n t 
a c t i o n , t h a t the T a l l a d e g a C i r c u i t C o u r t , which was 
the f i r s t of the two c o u r t s t o assume j u r i s d i c t i o n 
over [the i s s u e s r a i s e d i n the d e c l a r a t o r y - j u d g m e n t 
a c t i o n ] , i s the p r o p e r forum i n which t o r e s o l v e 
b o t h the d i v o r c e a c t i o n and the i s s u e s r a i s e d i n the 
d e c l a r a t o r y - j u d g m e n t a c t i o n , i . e . , the p a r t i e s ' 
d i s p u t e c o n c e r n i n g the management and o p e r a t i o n of 

the LLC. We agree." 

So. 3d a t . Moreover, the supreme c o u r t i m p l i c i t l y h e l d 

t h a t the T a l l a d e g a C i r c u i t C o u r t ' s September 28, 2009, consent 
o r d e r was a l a w f u l o r d e r : 

" I n t h i s case, the c o n c u r r e n t e x e r c i s e of 
j u r i s d i c t i o n by the T a l l a d e g a C i r c u i t C ourt and the 
Calhoun C i r c u i t C ourt has r e s u l t e d i n i n c o n s i s t e n t 
o r d e r s . The Calhoun C i r c u i t C o u r t ' s October 2, 2009, 
o r d e r p r o v i d e s t h a t Forney i s the manager of the LLC 
and, as the manager, t h a t Forney may, among o t h e r 
t h i n g s , r e f u s e Ronda e n t r y onto the premises of the 
LLC and o r d e r her t o l e a v e those p r e m i s e s . The 
T a l l a d e g a C i r c u i t C o u r t ' s September 28, 2009, 
consent o r d e r a l s o p r o v i d e s t h a t Forney i s the 
manager of the LLC; however, i t does not a u t h o r i z e 
Forney t o make d e c i s i o n s r e g a r d i n g i f and when Ronda 
may e n t e r upon the premises of the LLC. As a r e s u l t , 
Forney has been found t o be i n contempt of the 
consent o r d e r f o r , among o t h e r t h i n g s , i n s t r u c t i n g 
Ronda not t o come upon the premises of the LLC; 
however, under the Calhoun C i r c u i t C o u r t ' s October 
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2, 2009, o r d e r , i t i s p e r m i s s i b l e f o r Forney t o 
e x c l u d e Ronda from the premises of the LLC. T h i s i s 
the v e r y type of c o n f l i c t the p r i n c i p l e s e t f o r t h i n 
the above-quoted a u t h o r i t i e s seeks t o a v o i d . See Ex  
p a r t e L i b e r t y N a t ' l L i f e I n s . Co., 631 So. 2d a t 867 
( ' " ' A l l the a u t h o r i t i e s r e c o g n i z e the importance of 
c a r e f u l l y p r e s e r v i n g the boundary l i n e between 
c o u r t s of c o n c u r r e n t j u r i s d i c t i o n , i n o r d e r t o  
p r e v e n t c o n f l i c t s ( q u o t i n g Ex p a r t e Burch, 
236 A l a . a t 665, 184 So. a t 697 (emphasis a d d e d ) ) ) . 

"We conclude t h a t , because the T a l l a d e g a C i r c u i t 
C o urt i n i t i a l l y e x e r c i s e d j u r i s d i c t i o n over the 
p a r t i e s and t h e i r p r o p e r t y i n the d i v o r c e a c t i o n , i t 
must be a l l o w e d t o pursue and e x e r c i s e i t s 
j u r i s d i c t i o n t o the e x c l u s i o n of a l l c o o r d i n a t e 
t r i b u n a l s " 

So. 3d a t . We are bound by those h o l d i n g s of the 

supreme c o u r t . See § 12-3-16, A l a . Code 1975 ("The d e c i s i o n s 

of the Supreme Court s h a l l govern the h o l d i n g s and d e c i s i o n s 

of the c o u r t s of appeals " ) . Because the T a l l a d e g a C i r c u i t 

C o urt had s u b j e c t - m a t t e r j u r i s d i c t i o n over the LLC, i t s 

September 28, 2009, consent o r d e r was a l a w f u l o r d e r and the 

T a l l a d e g a C i r c u i t C ourt had the i n h e r e n t power t o f i n d Forney 

i n contempt f o r v i o l a t i n g t h a t o r d e r . See H a l l v. H a l l , 485 

So. 2d 747, 749 ( A l a . C i v . App. 1986) ("As p a r t of i t s 

i n h e r e n t power, a c o u r t of r e c o r d may p u n i s h f o r contemptuous 

f a i l u r e t o abide by i t s l a w f u l o r d e r s . " ) . T h e r e f o r e , the 

T a l l a d e g a C i r c u i t C ourt had s u b j e c t - m a t t e r j u r i s d i c t i o n t o 

15 



2090099 

f i n d Forney i n contempt f o r v i o l a t i n g i t s September 28, 2009, 

consent o r d e r . 

With r e s p e c t t o the i s s u e whether the T a l l a d e g a C i r c u i t 

C o urt e r r e d by f i n d i n g Forney i n contempt f o r v i o l a t i n g t h a t 

c o u r t ' s September 28, 2009, consent o r d e r , Forney f i r s t argues 

t h a t he was d e n i e d due p r o c e s s because, he s a y s , Ronda's 

p e t i t i o n f o r a r u l e n i s i i n i t i a t e d a new p r o c e e d i n g t h a t was 

s e p a r a t e and independent from the d i v o r c e a c t i o n and, 

t h e r e f o r e , r e q u i r e d t h a t he be p e r s o n a l l y s e r v e d w i t h a 

summons and a copy of the p e t i t i o n i n accordance w i t h Rule 

4 ( c ) ( 1 ) , A l a . R. C i v . P., b e f o r e the T a l l a d e g a C i r c u i t C ourt 

h e l d a h e a r i n g r e g a r d i n g t h a t p e t i t i o n . However, i n Decker v.  

Decker, 984 So. 2d 1216, 1220 ( A l a . C i v . App. 2007), t h i s 

c o u r t h e l d t h a t the f i l i n g of a contempt p e t i t i o n s e e k i n g a 

f i n d i n g of c o n s t r u c t i v e contempt 1 based on an a l l e g e d 

1 R u l e 7 0 A ( a ) ( 2 ) ( B ) , A l a . R. C i v . P., s t a t e s t h a t 
" ' [ c ] o n s t r u c t i v e contempt' means any c r i m i n a l or c i v i l 
contempt o t h e r than a d i r e c t contempt." Rule 7 0 A ( a ) ( 2 ) ( A ) , 
A l a . R. C i v . P., s t a t e s : 

" ' D i r e c t contempt' means d i s o r d e r l y or i n s o l e n t 
b e h a v i o r or o t h e r misconduct committed i n open 
c o u r t , i n the presence of the judge, t h a t d i s t u r b s 
the c o u r t ' s b u s i n e s s , where a l l of the e s s e n t i a l 
elements of the misconduct occur i n the presence of 
the c o u r t and are a c t u a l l y observed by the c o u r t , 

16 



2090099 

v i o l a t i o n of an i n t e r l o c u t o r y o r d e r (as opposed t o an a l l e g e d 

v i o l a t i o n of a f i n a l judgment) does not i n i t i a t e a new 

p r o c e e d i n g t h a t i s s e p a r a t e and independent from the one i n 

which the t r i a l c o u r t e n t e r e d the i n t e r l o c u t o r y o r d e r on which 

the contempt p e t i t i o n i s based. T h e r e f o r e , Forney's argument 

t h a t Ronda's f i l i n g of her p e t i t i o n f o r a r u l e n i s i i n i t i a t e d 

a new p r o c e e d i n g t h a t was s e p a r a t e and independent from the 

d i v o r c e a c t i o n has no m e r i t . 

Moreover, because the f i l i n g of Ronda's p e t i t i o n f o r a 

r u l e n i s i d i d not i n i t i a t e a new p r o c e e d i n g , Rule 5 ( b ) , A l a . 

R. C i v . P., governed s e r v i c e on Forney of Ronda's p e t i t i o n and 

the o r d e r s e t t i n g t h a t p e t i t i o n f o r a h e a r i n g . In p e r t i n e n t 

p a r t , Rule 5(b) p r o v i d e s : 

"Whenever under these r u l e s s e r v i c e i s r e q u i r e d or 
p e r m i t t e d t o be made upon a p a r t y r e p r e s e n t e d by an 
a t t o r n e y , the s e r v i c e s h a l l be made upon the 
a t t o r n e y u n l e s s s e r v i c e upon the p a r t y i s o r d e r e d by 
the c o u r t . S e r v i c e upon the a t t o r n e y or upon a p a r t y 
s h a l l be made ... by m a i l i n g i t t o the a t t o r n e y or 
p a r t y a t the a t t o r n e y ' s or p a r t y ' s l a s t known 
address S e r v i c e by m a i l i s complete upon 
m a i l i n g . " 

I t i s u n d i s p u t e d t h a t Ronda's p e t i t i o n was s e r v e d on Forney's 

and where immediate a c t i o n i s e s s e n t i a l t o p r e v e n t 
d i m i n u t i o n of the c o u r t ' s d i g n i t y and a u t h o r i t y 
b e f o r e the p u b l i c . " 
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a t t o r n e y s by m a i l on October 2, 2009. A c c o r d i n g l y , t h e r e i s no 

m e r i t t o Forney's argument t h a t he was d e n i e d due p r o c e s s 

because he was not p e r s o n a l l y s e r v e d w i t h a summons and a copy 

of the p e t i t i o n i n accordance w i t h Rule 4 ( c ) ( 1 ) b e f o r e the 

T a l l a d e g a C i r c u i t C ourt h e l d a h e a r i n g r e g a r d i n g t h a t p e t i t i o n 

on October 6, 2009. 

Forney a l s o argues t h a t he was d e n i e d due p r o c e s s because 

he d i d not r e c e i v e n o t i c e of the October 6, 2009, h e a r i n g 

r e g a r d i n g Ronda's p e t i t i o n f o r a r u l e n i s i . However, i t i s 

u n d i s p u t e d t h a t h i s a t t o r n e y s r e c e i v e d n o t i c e of t h a t h e a r i n g 

and t h a t one of h i s a t t o r n e y s a t t e n d e d t h a t h e a r i n g . In 

Edwards v. Edwards, [Ms. 2081138, Aug. 6, 2010] So. 3d 

, ( A l a . C i v . App. 2010), t h i s c o u r t s t a t e d : 

" [ N ] o t i c e of a t r i a l date g i v e n t o a p a r t y ' s 
a t t o r n e y i s g e n e r a l l y a c c e p t e d t o c o n s t i t u t e n o t i c e 
of the t r i a l date t o the p a r t y . See S h i r l e y v.  
McDonald, 220 A l a . 50, 53, 124 So. 104, 106 (1929) 
('[C]ounsel's knowledge ... of the date of t r i a l , 
must be imputed t o [the] defendant as a m a t t e r of 
law . . . . ' ) ; Anderson v. Anderson, 250 A l a . 427, 430, 
34 So. 2d 585, 587 (1948) (when the p l a i n t i f f ' s 
a t t o r n e y had n o t i c e of a l l the p r o c e e d i n g s , our 
supreme c o u r t c o n c l u d e d t h a t the p l a i n t i f f a l s o had 
n o t i c e of the p r o c e e d i n g s ) ; and Ex p a r t e Cox, 253 
A l a . 647, 650, 46 So. 2d 417, 420 (1950) ('It i s 
t h o r o u g h l y w e l l e s t a b l i s h e d t h a t [the] defendant's 
i g n o r a n c e of the date of t r i a l or of the o r d e r of 
the c o u r t as t o the d e f i n i t e time f o r d i s p o s i n g of 
the case i s not a p r o p e r ground f o r a new t r i a l , 
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p a r t i c u l a r l y where [the] defendant's a t t o r n e y of 
r e c o r d was i n f o r m e d by the c o u r t or c l e r k as t o the 
time s e t f o r i t s d i s p o s i t i o n . ' ) . See a l s o Sanders v.  
F l o u r n o y , 640 So. 2d 933, 939 ( A l a . 1994) 
('Knowledge of the a t t o r n e y w i l l be imputed t o the 
c l i e n t i f the knowledge comes t o the a t t o r n e y w h i l e 
engaged i n a s e r v i c e f o r the c l i e n t a f t e r the 
a t t o r n e y - c l i e n t r e l a t i o n s h i p has commenced.'). I t 
was u n d i s p u t e d t h a t the mother's a t t o r n e y had 
r e c e i v e d n o t i c e of the time and date of the h e a r i n g 
and t h a t the mother's a t t o r n e y was p r e s e n t f o r t h a t 
h e a r i n g . A p p l y i n g those g e n e r a l p r i n c i p l e s of law t o 
the p r e s e n t case, we cannot conclude t h a t the mother 
d i d not r e c e i v e adequate n o t i c e of the time and date 
of the h e a r i n g . " 

Thus, i n the case now b e f o r e us, we cannot r e v e r s e the 

October 8, 2009, o r d e r of the T a l l a d e g a C i r c u i t C ourt f i n d i n g 

Forney i n contempt on the ground t h a t Forney d i d not r e c e i v e 

n o t i c e of the h e a r i n g r e g a r d i n g Ronda's p e t i t i o n f o r a r u l e 

n i s i because i t i s u n d i s p u t e d t h a t h i s a t t o r n e y s r e c e i v e d 

n o t i c e of t h a t h e a r i n g and t h a t one of those a t t o r n e y s 

appeared a t t h a t h e a r i n g . See Edwards. 

Forney a l s o argues t h a t he was d e n i e d due p r o c e s s 

because, he says, (1) the October 5, 2009, o r d e r s e t t i n g a 

h e a r i n g on Ronda's p e t i t i o n f o r a r u l e n i s i d i d not i n f o r m him 

t h a t he was s u b j e c t t o i n c a r c e r a t i o n i f he was found i n 

contempt and (2) the T a l l a d e g a C i r c u i t C ourt d i d not a f f o r d 

h i s a t t o r n e y s s u f f i c i e n t time t o p r e p a r e and p r e s e n t h i s 
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defense t o the a l l e g a t i o n s i n Ronda's p e t i t i o n . However, 

Forney has not c i t e d any l e g a l a u t h o r i t y s u p p o r t i n g those 

arguments. 

" I t i s w e l l s e t t l e d t h a t '"[w]here an a p p e l l a n t 
f a i l s t o c i t e any a u t h o r i t y f o r an argument, t h i s 
C o urt may a f f i r m the judgment as t o those i s s u e s , 
f o r i t i s n e i t h e r t h i s C o u r t ' s duty nor i t s f u n c t i o n 
t o p e r f o r m a l l the l e g a l r e s e a r c h f o r an 
a p p e l l a n t . " ' S p r a d l i n v. Birmingham A i r p o r t Auth., 
613 So. 2d 347, 348 ( A l a . 1993) ( q u o t i n g Sea Calm  
S h i p p i n g Co., S.A. v. Cooks, 565 So. 2d 212, 216 
( A l a . 1 9 9 0 ) ) . " 

M a n t i p l y v. M a n t i p l y , 951 So. 2d 638, 653 ( A l a . 2006). 

T h e r e f o r e , we d e c l i n e t o r e v e r s e the T a l l a d e g a C i r c u i t C o u r t ' s 

October 8, 2009, o r d e r f i n d i n g Forney i n contempt on the 

grounds t h a t the October 5, 2009, o r d e r s e t t i n g a h e a r i n g on 

Ronda's p e t i t i o n f o r a r u l e n i s i d i d not i n f o r m him t h a t he 

was s u b j e c t t o i n c a r c e r a t i o n i f he was found i n contempt and 

t h a t the T a l l a d e g a C i r c u i t Court d i d not a f f o r d h i s a t t o r n e y s 

s u f f i c i e n t time t o p r e p a r e and p r e s e n t h i s defense t o the 

a l l e g a t i o n s i n Ronda's p e t i t i o n . See M a n t i p l y . 

Forney a l s o argues t h a t the T a l l a d e g a C i r c u i t C ourt e r r e d 

i n f i n d i n g him i n contempt because, he says, paragraphs 4 and 

5 of i t s October 8, 2009, o r d e r f i n d i n g him i n contempt are 

not s u p p o r t e d by the e v i d e n c e . In paragraphs 4 and 5, the 
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T a l l a d e g a C i r c u i t C ourt found: 

"4. That [Forney] has w i l l f u l l y f a i l e d and 
r e f u s e d t o abide by t h i s C o u r t ' s Order by 
w i t h d r a w i n g $100,000.00 from a Mac's Vacs, LLC 
account a t Region's Bank. The whereabouts of s a i d 
money i s not known, as no e v i d e n t i a r y p r o o f was 
i n t r o d u c e d by [Forney] r e g a r d i n g t h i s t r a n s a c t i o n 
which would i n d i c a t e the l o c a t i o n of the funds. The 
C o u r t f i n d s t h a t s a i d w i t h d r a w a l was not f o r 
r o u t i n e , r e a s o n a b l e and n e c e s s a r y b u s i n e s s expenses. 

"5. That [Forney] has w i l l f u l l y f a i l e d and 
r e f u s e d t o abide by t h i s C o u r t ' s Order by 
i n s t r u c t i n g [Ronda] not t o come onto the premises of 
Mac's Vacs, LLC, ... on t h r e e (3) o c c a s i o n s by and 
t h r o u g h c o u n s e l , and by s e e k i n g law enforcement 
i n t e r v e n t i o n t o e n f o r c e same. T h i s C o u r t ' s Order 
e l i m i n a t e d the p r o v i s i o n of the Calhoun [ C i r c u i t 
C ourt] o r d e r of August 14, 2009, e x p r e s s l y 
p r o h i b i t i n g [Ronda] from e n t e r i n g s a i d p r e m i s e s ; and 
[Forney] has no r i g h t t o p r e v e n t the owner of s a i d 
p r o p e r t y , b e i n g [Ronda], from e n t e r i n g the premises 
p u r s u a n t t o h i s t i t l e as Manager." 

However, the r e c o r d b e f o r e us does not c o n t a i n e i t h e r a 

t r a n s c r i p t of the ore tenus e v i d e n c e the T a l l a d e g a C i r c u i t 

C o u r t r e c e i v e d a t the October 6, 2009, h e a r i n g on Ronda's 

p e t i t i o n f o r a r u l e n i s i or a statement of t h a t e v i d e n c e 

p u r s u a n t t o Rule 1 0 ( d ) , A l a . R. App. P. 

"An a p p e l l a t e c o u r t i s c o n f i n e d i n i t s r e v i e w t o the 
a p p e l l a t e r e c o r d , t h a t r e c o r d cannot be 'changed, 
a l t e r e d , or v a r i e d on a p p e a l by statements i n b r i e f s 
of c o u n s e l , ' and the c o u r t may not 'assume e r r o r or 
presume the e x i s t e n c e of f a c t s as t o which the 
r e c o r d i s s i l e n t . ' Quick v. B u r t o n , 960 So. 2d 678, 
680-81 ( A l a . C i v . App. 2006). A c c o r d i n g l y , when, as 
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i n t h i s case, ' o r a l t e s t i m o n y i s c o n s i d e r e d by the 
t r i a l c o u r t i n r e a c h i n g i t s judgment and t h a t 
t e s t i m o n y i s not p r e s e n t i n the r e c o r d as e i t h e r a 
t r a n s c r i p t or Rule 10(d), A [ l a ] . R. A [ p p ] . P., 
statement, i t must be c o n c l u s i v e l y presumed t h a t the 
t e s t i m o n y [was] s u f f i c i e n t t o s u p p o r t the judgment.' 
Rudolph v. Rudolph, 586 So. 2d 929, 930 ( A l a . C i v . 
App. 19 91)." 

B e v e r l y v. B e v e r l y , 28 So. 3d 1, 4 ( A l a . C i v . App. 2009). 

Thus, i n the case now b e f o r e us, because the r e c o r d does not 

c o n t a i n e i t h e r a t r a n s c r i p t of the ore tenus e v i d e n c e the 

T a l l a d e g a C i r c u i t C ourt r e c e i v e d a t the October 6, 2009, 

h e a r i n g r e g a r d i n g Ronda's p e t i t i o n f o r a r u l e n i s i or a Rule 

10(d) statement of t h a t e v i d e n c e , we must c o n c l u s i v e l y presume 

t h a t t h a t e v i d e n c e was s u f f i c i e n t t o s u p p o r t the f i n d i n g s i n 

paragraphs 4 and 5. 

F i n a l l y , Forney argues t h a t the T a l l a d e g a C i r c u i t Court 

e r r e d i n f i n d i n g him i n contempt because, he says, the 

T a l l a d e g a C i r c u i t C ourt l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n 

over the LLC. However, we have a l r e a d y e x p l a i n e d above why 

t h a t argument has no m e r i t . 

A c c o r d i n g l y , we a f f i r m the October 8, 2009, o r d e r of the 

T a l l a d e g a C i r c u i t C ourt f i n d i n g Forney i n contempt. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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