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MOORE, Judge. 

N a t a s h a Dunn C l a y b r o o k ("the w i f e " ) a p p e a l s f r o m t h e 

d e n i a l o f h e r p o s t j u d g m e n t m o t i o n , f i l e d p u r s u a n t t o R u l e 59, 

A l a . R. C i v . P., s e e k i n g t o a l t e r , amend, o r v a c a t e t h e 

judgment o f t h e T u s c a l o o s a C i r c u i t C o u r t ("the t r i a l c o u r t " ) , 
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i n w h i c h t h e t r i a l c o u r t d i v o r c e d t h e w i f e f r o m B y r o n K. 

C l a y b r o o k ("the husband") and i n c o r p o r a t e d t h e p a r t i e s ' 

s t i p u l a t e d s e t t l e m e n t a g r e e m e n t . We r e v e r s e . 

B a c k g r o u n d 

The w i f e and t h e h u s b a n d were m a r r i e d on O c t o b e r 25, 

1996. T h r e e c h i l d r e n were b o r n o f t h e p a r t i e s ' m a r r i a g e and 

a l l t h r e e o f t h e p a r t i e s ' c h i l d r e n were m i n o r s a t t h e t i m e t h e 

p a r t i e s s e p a r a t e d i n J u n e 2009. On J u l y 10, 2009, w h i l e a t 

t h e o f f i c e o f t h e h u s b a n d ' s a t t o r n e y , t h e p a r t i e s e x e c u t e d t h e 

documents n e c e s s a r y f o r an u n c o n t e s t e d d i v o r c e . I n a d d i t i o n 

t o t h e c o u r t - m a n d a t e d f o r m s , t h e p a r t i e s e x e c u t e d a document 

e n t i t l e d "Agreement i n C o n t e m p l a t i o n o f D i v o r c e . " I n t h a t 

a g r e e m e n t , t h e p a r t i e s s t i p u l a t e d t o a c h i l d - c u s t o d y 

a r r a n g e m e n t , c h i l d s u p p o r t , a d i v i s i o n o f t h e i r m a r i t a l 

p r o p e r t y , a w a i v e r o f any r i g h t t o a l i m o n y f r o m t h e o t h e r 

p a r t y , and a r e l e a s e o f any i n t e r e s t e a c h may have had t o t h e 

r e t i r e m e n t b e n e f i t s o f t h e o t h e r . A c c o r d i n g t o t h e e x p r e s s 

t e r m s o f t h e p a r t i e s ' a g r e e m e n t , t h e p r o v i s i o n s t h e r e i n were 

t o become e f f e c t i v e and b i n d i n g o n l y upon t h e e n t r y o f a 

j udgment o f d i v o r c e . The h u s b a n d f i l e d t h e e x e c u t e d documents 

w i t h t h e t r i a l c o u r t on J u l y 22, 2009. 
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On J u l y 29, 2009, t h e w i f e moved t h e t r i a l c o u r t t o e n t e r 

a t e m p o r a r y r e s t r a i n i n g o r d e r ("TRO") a g a i n s t t h e h u s b a n d . I n 

t h a t m o t i o n , t h e w i f e a l l e g e d t h a t , b o t h b e f o r e and a f t e r t h e 

p a r t i e s e x e c u t e d t h e d i v o r c e d ocuments, t h e h u s b a n d had 

engaged i n b e h a v i o r s and a c t s t h a t , a c c o r d i n g t o t h e w i f e , 

amounted t o p h y s i c a l , m e n t a l , o r v e r b a l abuse d i r e c t e d a t h e r 

and t h e p a r t i e s ' m i n o r c h i l d r e n ; a c t s o f h a r a s s m e n t and 

d o m e s t i c v i o l e n c e t h a t i n v o l v e d t h e p o l i c e ; and t h r e a t s o f 

r e m o v i n g t h e c h i l d r e n f r o m t h e c o u r t ' s j u r i s d i c t i o n and 

d e s i g n e d t o p r e v e n t t h e w i f e f r o m s e e i n g t h e c h i l d r e n . The 

w i f e a l l e g e d t h a t she had s i g n e d t h e u n c o n t e s t e d - d i v o r c e 

documents on J u l y 10, 2009, u n d e r d u r e s s and c o e r c i o n . She 

a l s o a l l e g e d t h a t t h e h u s b a n d c o n t r o l l e d a l l t h e p a r t i e s ' 

a s s e t s and t h a t , as a r e s u l t , she had no a s s e t s w i t h w h i c h t o 

o b t a i n h e r own l e g a l c o u n s e l and had been f o r c e d t o s e e k s t a t e 

a s s i s t a n c e s u c h as f o o d stamps and M e d i c a i d f o r t h e b e n e f i t o f 

h e r s e l f and t h e c h i l d r e n . The w i f e was n o t r e p r e s e n t e d by 

l e g a l c o u n s e l , and she f i l e d t h e TRO m o t i o n p r o s e . 

On A u g u s t 10, 2009, t h e w i f e moved t o d i s m i s s h e r m o t i o n 

f o r a TRO. A t an A u g u s t 17, 2009, h e a r i n g h e l d on t h e w i f e ' s 

m o t i o n f o r a TRO, t h e w i f e s u b m i t t e d a h a n d w r i t t e n m o t i o n t o 
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t h e t r i a l c o u r t i n d i c a t i n g h e r d e s i r e t o w i t h d r a w h e r m o t i o n 

f o r a TRO and t o " p r o c e [ e d ] w i t h t h e d i v o r c e . " The t r i a l 

c o u r t e n t e r e d an o r d e r g r a n t i n g t h e w i f e ' s r e q u e s t t o w i t h d r a w 

t h e TRO m o t i o n and n o t i n g t h a t t h e u n c o n t e s t e d d i v o r c e w o u l d 

p r o c e e d as s u b m i t t e d . A c o p y o f t h a t o r d e r was s e r v e d on t h e 

w i f e and on t h e h u s b a n d ' s l e g a l c o u n s e l . 

On A u g u s t 26, 2009, l e g a l c o u n s e l f o r t h e w i f e f i l e d a 

n o t i c e o f a p p e a r a n c e . On A u g u s t 28, 2009, t h e w i f e , t h r o u g h 

h e r l e g a l c o u n s e l , moved t o " R e p u d i a t e and W i t h d r a w t h e 

P a r t i e s ' Agreement i n C o n t e m p l a t i o n o f D i v o r c e f o r C a u s e . " 

T h r o u g h h e r l e g a l c o u n s e l , t h e w i f e a s s e r t e d t h a t she had 

e x e c u t e d t h e u n c o n t e s t e d - d i v o r c e documents u n d e r d u r e s s , 

c o e r c i o n , and t h r e a t s f r o m t h e h u s b a n d . The w i f e a l s o 

a s s e r t e d t h a t t h e h u s b a n d had n o t h o n o r e d h i s o b l i g a t i o n s and 

a g r e e m e n t s as s e t o u t i n t h o s e d ocuments, t h a t t h e h u s b a n d had 

n o t p a i d c h i l d s u p p o r t , t h a t t h e h u s b a n d had f o r c e d t h e w i f e 

and t h e c h i l d r e n f r o m t h e m a r i t a l home, and t h a t t h e p o l i c e 

had been i n v o l v e d w i t h t h e p a r t i e s on two o c c a s i o n s s i n c e t h e 

documents had been e x e c u t e d . The w i f e d i d n o t c o n t e s t t h e 

e n t r y o f a judgment o f d i v o r c e , b u t she i n d i c a t e d t h a t , due t o 

t h e i r i n e q u i t y , she no l o n g e r c o n s e n t e d t o t h e p r o v i s i o n s o f 
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t h e p r e v i o u s l y f i l e d documents r e l a t i n g t o t h e d i v i s i o n o f t h e 

p a r t i e s ' m a r i t a l p r o p e r t y and c h i l d s u p p o r t . The w i f e 

s u b m i t t e d numerous e x h i b i t s i n s u p p o r t o f h e r m o t i o n . 

On S e p t e m b e r 1, 2009, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t 

o f d i v o r c e , i n c o r p o r a t i n g i n t o t h a t j u d g m e n t t h e t e r m s and 

p r o v i s i o n s s e t f o r t h i n t h e p a r t i e s ' J u l y 1 0 , 2009, a g r e e m e n t . 

The t r i a l c o u r t made no m e n t i o n i n t h e d i v o r c e j u d g m e n t o f t h e 

w i f e ' s m o t i o n t o r e p u d i a t e t h e p r e v i o u s l y e x e c u t e d a g r e e m e n t . 

On September 17, 2009, t h e w i f e f i l e d a " M o t i o n t o A l t e r , 

Amend, o r V a c a t e t h e F i n a l Judgment as t o t h e P a r t i e s ' 

A greement F o r P r o p e r t y D i v i s i o n " and a b r i e f , w i t h s u p p o r t i n g 

e x h i b i t s . 1 On O c t o b e r 28, 2009, a f t e r h e a r i n g a r g u m e n t s , t h e 

t r i a l c o u r t d e n i e d t h e w i f e ' s p o s t j u d g m e n t m o t i o n ; t h e t r i a l 

c o u r t a l s o d e n i e d any o t h e r p e n d i n g r e q u e s t s f o r r e l i e f by 

e i t h e r p a r t y . 

1 A l t h o u g h t h e h e a d i n g o f t h e w i f e ' s m o t i o n and b r i e f 
i n d i c a t e d t h a t t h e w i f e o b j e c t e d o n l y t o t h e t e r m s o f t h e 
p r o p e r t y d i v i s i o n as s e t f o r t h i n t h e p a r t i e s ' a g r e e m e n t , 
w h i c h had been i n c o r p o r a t e d i n t o t h e d i v o r c e j u d g m e n t , t h e 
s u b s t a n c e o f t h e w i f e ' s argument i n d i c a t e d t h a t she a l s o 
c h a l l e n g e d t h e p a r t i e s ' agreement as t o c u s t o d y and c h i l d 
s u p p o r t . The w i f e a l s o a l l e g e d t h a t , a c c o r d i n g t o t h e t r i a l 
c o u r t c l e r k , t h e t r i a l c o u r t had been unaware o f t h e w i f e ' s 
m o t i o n t o r e p u d i a t e t h e p a r t i e s ' a g reement u n t i l a f t e r t h e 
e n t r y o f t h e September 1, 2009, d i v o r c e j u d g m e n t . 
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The w i f e f i l e d h e r n o t i c e o f a p p e a l on November 5, 2009. 

On a p p e a l , she a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

h e r p o s t j u d g m e n t m o t i o n , t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r i n d e v i a t i n g f r o m t h e m a n d a t o r y c h i l d - s u p p o r t 

g u i d e l i n e s o f R u l e 32, A l a . R. J u d . Admin., i n t h e j u d g m e n t o f 

d i v o r c e , and t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g t o award 

t h e w i f e a r e a s o n a b l e amount f o r a t t o r n e y ' s f e e s and e x p e n s e s 

i n c u r r e d i n t h i s c a s e . 

A n a l y s i s 

I n h e r p o s t j u d g m e n t m o t i o n , t h e w i f e a s s e r t e d t h a t , i n 

l i g h t o f h e r m o t i o n t o r e p u d i a t e t h e p r e v i o u s l y e x e c u t e d 

a g r e e m e n t , t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e e r r o r i n 

i n c o r p o r a t i n g t h a t agreement i n t o t h e j u d g m e n t o f d i v o r c e . We 

a g r e e w i t h t h e w i f e t h a t t h e t r i a l c o u r t e x c e e d e d i t s 

d i s c r e t i o n and t h a t i t s j u d g m e n t must be r e v e r s e d . 

" Agreements between p a r t i e s t o d i v o r c e a c t i o n s a r e 

g e n e r a l l y b i n d i n g , and s u c h a g r e e m e n t s w i l l n o t be s e t a s i d e , 

' e x c e p t f o r f r a u d , c o l l u s i o n , a c c i d e n t , s u r p r i s e o r some o t h e r 

g r o u n d o f t h i s n a t u r e . ' " Grantham v. Grantham, 656 So. 2d 

900, 901 ( A l a . C i v . App. 1995) ( q u o t i n g B r o c a t o v. B r o c a t o , 

332 So. 2d 722, 724 ( A l a . 1 97 6 ) ) . See a l s o W i l c o x e n v. 
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W i l c o x e n , 907 So. 2d 447, 449 ( A l a . C i v . App. 2005) ("A t r i a l 

c o u r t has t h e d i s c r e t i o n a r y a u t h o r i t y t o p e r m i t a p a r t y t o 

r e p u d i a t e an agreement i n c o n t e m p l a t i o n o f d i v o r c e i f t h a t 

p a r t y i s a b l e t o show 'good c a u s e . ' ... 'Good c a u s e i n c l u d e s 

" f r a u d , c o l l u s i o n , a c c i d e n t , s u r p r i s e o r some o t h e r g r o u n d o f 

t h i s n a t u r e . " ' " ) ( q u o t i n g C u l v e r v. C u l v e r , 641 So. 2d 21, 23 

( A l a . C i v . App. 1 9 9 4 ) , q u o t i n g i n t u r n B o r d e r s v. B o r d e r s , 597 

So. 2d 1373, 1375 ( A l a . C i v . App. 1 9 9 2 ) ) ) . 

T h i s c o u r t has a d d r e s s e d v a r i o u s d e f e n s e s t o t h e 

e n f o r c e a b i l i t y o f a c o n t r a c t a s s e r t e d by a p a r t y s e e k i n g t o 

s e t a s i d e a s t i p u l a t e d s e t t l e m e n t agreement i n a d i v o r c e 

a c t i o n . See, e.g., W i l c o x e n , s u p r a ( a d d r e s s i n g t h e w i f e ' s 

d e f e n s e o f f r a u d i n t h e m a k i n g o f t h e s e t t l e m e n t agreement and 

r e c o g n i z i n g t h a t , a l t h o u g h s u c h a g r e e m e n t s may be b i n d i n g and 

e n f o r c e d a g a i n s t t h e p a r t i e s , t h e y a r e n o t b i n d i n g on t h e 

t r i a l c o u r t i n d r a f t i n g a d i v o r c e j u d g m e n t ) ; A l l e n v. A l l e n , 

903 So. 2d 835 ( A l a . C i v . App. 2004) ( a d d r e s s i n g h u s b a n d ' s 

c h a l l e n g e t o t h e e n f o r c e m e n t o f a s t i p u l a t e d s e t t l e m e n t 

a greement i n a d i v o r c e a c t i o n on t h e g r o u n d s o f d u r e s s and 

i n e q u i t y ) ; M o r r i s o n v. M o r r i s o n , 837 So. 2d 840 ( A l a . C i v . 

App. 2001) ( a d d r e s s i n g w i f e ' s c h a l l e n g e t o d i v o r c e judgment 
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t h a t i n c o r p o r a t e d p a r t i e s ' a l l e g e d s e t t l e m e n t a g r e e m e n t ; w i f e 

a s s e r t e d t h a t t h e p u r p o r t e d agreement was n o t a f i n a l 

s e t t l e m e n t and had been i m p r o p e r l y i n c o r p o r a t e d i n t o t h e 

d i v o r c e j u d g m e n t ) ; E l l i o t t v. E l l i o t t , 667 So. 2d 116 ( A l a . 

C i v . App. 1995) ( a d d r e s s i n g w i f e ' s d e f e n s e s t o t h e 

e n f o r c e a b i l i t y o f a s e t t l e m e n t agreement on t h e g r o u n d s o f 

d u r e s s , c o e r c i o n , m i s r e p r e s e n t a t i o n , and d e c e i t by h e r 

h u s b a n d ) ; C u l v e r , s u p r a (husband moved t o s e t a s i d e a l i m o n y 

p r o v i s i o n o f d i v o r c e j u d g m e n t , w h i c h i n c o r p o r a t e d a greement o f 

t h e p a r t i e s , on g r o u n d s o f m i s t a k e and i n e q u i t y ) ; Grantham, 

s u p r a ( a d d r e s s i n g m o t h e r ' s c l a i m o f f r a u d and 

m i s r e p r e s e n t a t i o n i n c o n n e c t i o n w i t h h e r e x e c u t i o n o f 

s e t t l e m e n t a g r e e m e n t ) ; B o r d e r s , s u p r a ( a d d r e s s i n g w i f e ' s c l a i m 

t h a t h e r a t t o r n e y had had a c o n f l i c t o f i n t e r e s t a t t h e t i m e 

he a s s i s t e d t h e w i f e i n n e g o t i a t i n g a s e t t l e m e n t a g r e e m e n t , 

and, t h u s , had n o t " a b l y r e p r e s e n t e d h e r , " as a b a s i s t o s e t 

a s i d e a d i v o r c e judgment i n c o r p o r a t i n g t h a t a g r e e m e n t ) ; 

T i d w e l l v. T i d w e l l , 505 So. 2d 1236 ( A l a . C i v . App. 1987 ) 

( a d d r e s s i n g w i f e ' s d e f e n s e s t o t h e e n f o r c e m e n t o f a s t i p u l a t e d 

s e t t l e m e n t a greement i n a d i v o r c e a c t i o n on t h e g r o u n d s o f 

f a i l u r e o f c o n t r a c t , f r a u d , d u r e s s , and i n e q u i t y ) ; and Kohn v. 

8 



2090144 

Kohn, 52 A l a . App. 636, 296 So. 2d 725 ( C i v . App. 1974 ) 

( a d d r e s s i n g h u s b a n d ' s c l a i m t h a t t h e p a r t i e s ' s e t t l e m e n t 

a greement was i n e q u i t a b l e and s h o u l d be s e t a s i d e ) . 

In T i d w e l l , s u p r a , on the date s e t f o r t r i a l i n the 

p a r t i e s ' d i v o r c e a c t i o n , the p a r t i e s and t h e i r a t t o r n e y s 

i n f o r m e d the t r i a l c o u r t t h a t an o r a l s e t t l e m e n t agreement had 

been reached and t h a t a w r i t t e n s e t t l e m e n t agreement would be 

forwarded t o the c o u r t . 505 So. 2d a t 1237. A f t e r a date f o r 

a f i n a l h e a r i n g was s c h e d u l e d , the w i f e moved t o s e t a s i d e the 

p a r t i e s ' agreement, and the husband moved t o e n f o r c e the 

agreement. I d . a t 1236. 

A f t e r a h e a r i n g , a t which ore tenus e v i d e n c e was 

r e c e i v e d , the t r i a l c o u r t c o n c l u d e d t h a t the p a r t i e s had 

e n t e r e d i n t o a v a l i d s e p a r a t i o n agreement and t h a t the 

agreement had not been o b t a i n e d by f r a u d or duress and was not 

u n j u s t or u n f a i r . I d . Upon e n t r y of a f i n a l d i v o r c e judgment 

i n c o r p o r a t i n g the p a r t i e s ' agreement, the w i f e appealed. I d . 

On a p p e a l , the w i f e a s s e r t e d t h a t the t r i a l c o u r t had e r r e d i n 

f i n d i n g t h a t a complete agreement e x i s t e d between the p a r t i e s , 

t h a t the agreement was u n e n f o r c e a b l e because i t had been 
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o b t a i n e d by f r a u d or d u r e s s , and t h a t the agreement was 

u n f a i r , u n j u s t , and u n r e a s o n a b l e . I d . T h i s c o u r t s t a t e d : 

"We note t h a t an agreement reached i n s e t t l e m e n t of 
l i t i g a t i o n i s as b i n d i n g upon the p a r t i e s as any 
o t h e r c o n t r a c t . P o r t e r v. P o r t e r , 441 So. 2d 921 
( A l a . C i v . App. 1983). Furthermore, t h e r e i s a 
s t r o n g p o l i c y of law f a v o r i n g compromises and 
s e t t l e m e n t s of l i t i g a t i o n , e s p e c i a l l y i n cases 
i n v o l v i n g f a m i l i e s . P o r t e r , s u p r a . The f a c t t h a t 
the defendant attempted t o r e p u d i a t e the s e t t l e m e n t 
p r i o r t o the s u b m i s s i o n of a w r i t t e n agreement t o 
the c o u r t f o r i n c o r p o r a t i o n i n t o a judgment d i d not 
change the b i n d i n g n a t u r e of the agreement. 
However, though an agreement may be b i n d i n g upon the 
p a r t i e s i n a d i v o r c e case, i t i s not b i n d i n g upon 
the c o u r t , which may e x e r c i s e d i s c r e t i o n and a c c e p t 
or r e j e c t the agreement i n whole or i n p a r t . 
P o r t e r , s u p r a . " 

505 So. 2d a t 1237. T h i s c o u r t then found the ore tenus 

e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t s u f f i c i e n t t o s u p p o r t 

the t r i a l c o u r t ' s f i n d i n g s t h a t the p a r t i e s had e n t e r e d i n t o 

a b i n d i n g and completed c o n t r a c t . I d . a t 1238. T h i s c o u r t 

then c o n s i d e r e d the w i f e ' s defenses t o the e n f o r c e a b i l i t y of 

the p a r t i e s ' c o n t r a c t . I d . 

"Alabama r e c o g n i z e s t h a t upon showing of duress or 
undue i n f l u e n c e a p a r t y may be r e l i e v e d of 
c o n t r a c t u a l o b l i g a t i o n s . Head v. Gadsden C i v i l  
S e r v i c e Board, 389 So. 2d 516 ( A l a . C i v . App. 1980). 
A c o n t r a c t may be r e s c i n d e d i f p r o c u r e d because of 
f r a u d or mutual m i s t a k e of law. Thomas v. D a v i s , 
241 A l a . 271, 2 So. 2d 616 (1941).... 
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"... Alabama law i s c l e a r t h a t a s e t t l e m e n t 
agreement which i s g i v e n e f f e c t by a d i v o r c e decree 
must be f a i r , r e a s o n a b l e , and j u s t . Cary v. Cary, 
257 A l a . 431, 59 So. 2d 659 (1952). I t i s w e l l 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n t o make t h i s 
d e t e r m i n a t i o n , thus the q u e s t i o n becomes whether 
t h e r e was enough e v i d e n c e p r e s e n t e d a t t r i a l t o 
s u p p o r t the c o u r t ' s f i n d i n g . " 

I d . Upon c o n s i d e r a t i o n of the e v i d e n c e p r e s e n t e d t o the t r i a l 

c o u r t i n l i g h t of those p r i n c i p l e s , t h i s c o u r t c o n c l u d e d t h a t 

the t r i a l c o u r t ' s f i n d i n g s were amply s u p p o r t e d and a f f i r m e d 

the t r i a l c o u r t ' s d i v o r c e judgment. I d . 

In E l l i o t t , s u p r a , the w i f e f i l e d a motion, p u r s u a n t t o 

R u l e 6 0 ( b ) , A l a . R. C i v . P., s e e k i n g t o s e t a s i d e a d i v o r c e 

judgment t h a t i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t agreement. 

667 So. 2d a t 117. The w i f e a l l e g e d t h a t the agreement had 

been o b t a i n e d under c o n d i t i o n s of d u r e s s , c o e r c i o n , 

m i s r e p r e s e n t a t i o n , and d e c e i t by her husband. I d . A f t e r an 

e v i d e n t i a r y h e a r i n g , the t r i a l c o u r t d e n i e d the w i f e ' s motion 

t o s e t a s i d e the judgment. The w i f e appealed. I d . 

T h i s c o u r t r e c o g n i z e d the d i s c r e t i o n g r a n t e d t o a t r i a l 

c o u r t i n d e t e r m i n i n g whether t o g r a n t a R u l e 60(b) motion but 

c o n c l u d e d t h a t the t r i a l c o u r t had exceeded i t s d i s c r e t i o n i n 

f a i l i n g t o s e t a s i d e the d i v o r c e judgment a t i s s u e . I d . a t 

118-19. In a d d r e s s i n g the w i f e ' s c l a i m s , the c o u r t s t a t e d : 
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"'"Duress" has been d e f i n e d as s u b j e c t i n g a 
p e r s o n t o improper p r e s s u r e which overcomes h i s w i l l 
and c o e r c e s him t o comply w i t h the demands t o which 
he would not y i e l d i f a c t i n g as a f r e e a g e n t , and i s 
a ground on which t o s u p p o r t a s e t t i n g a s i d e of a 
d i v o r c e decree and u n d e r l y i n g agreement.' Delchamps  
v. Delchamps, 449 So. 2d 1249 ( A l a . C i v . App. 
1984).... 

" A d d i t i o n a l l y , a Rule 60(b) motion s h o u l d 
g r a n t e d where the judgment was o b t a i n e d t h r o 
^ A ^ ^ ^ ^ A . A- A 1 T^A A ^ ^ ^ ^ A .-I A ^ ^ ^ - P - ! 

be 
judgment was o b t a i n e d through 

m i s r e p r e s e n t a t i o n . ' M i s r e p r e s e n t a t i o n ' i s d e f i n e d 
as 'any m a n i f e s t a t i o n by words or o t h e r conduct by 
one p e r s o n t o another t h a t , under the c i r c u m s t a n c e s 
amounts t o an a s s e r t i o n not i n accordance w i t h the 
f a c t s That which, i f a c c e p t e d , l e a d s the mind 
t o an a p p r e h e n s i o n of a c o n d i t i o n o t h e r and 
d i f f e r e n t from t h a t which e x i s t s . ' B l a c k ' s Law  
D i c t i o n a r y , 1001 (6th ed. 1990); see Sims v.  
C a l l a h a n , 269 A l a . 216, 112 So. 2d 776 (1959); 
H e a l t h A m e r i c a v. Menton, 551 So. 2d 235 ( A l a . 
1989) 

"  

" ' I f the agreement was o b t a i n e d through duress 
and f r a u d , then the d i v o r c e i s v o i d . ' Carey v. 
Carey, 257 A l a . 431, 59 So. 2d 659 (1952).... 

"A s e p a r a t i o n agreement i n c o r p o r a t e d i n a 
d i v o r c e judgment must be f a i r , r e a s o n a b l e and j u s t , 
and f r e e from f r a u d , d u r e s s , or o t h e r c o e r c i o n . 
K u n k e l v. K u n k e l , 547 So. 2d 555 ( A l a . C i v . App. 
1989); Delchamps v. Delchamps, 449 So. 2d 1249 ( A l a . 
C i v . App. 1984)." 

I d . a t 118-19. T h i s c o u r t c o n c l u d e d t h a t the e v i d e n c e 

p r e s e n t e d by the w i f e i n s u p p o r t of her Rule 60(b) motion 

amply e s t a b l i s h e d t h a t she had a c t e d under duress i n s i g n i n g 
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the agreement, t h a t the husband had m i s r e p r e s e n t e d the purpose 

of the agreement and the need f o r the w i f e ' s s i g n a t u r e 

t h e r e o n , t h a t the husband's m i s r e p r e s e n t a t i o n rose t o the 

l e v e l of f r a u d , and t h a t the p r o v i s i o n s s e t f o r t h i n the 

agreement were w h o l l y u n j u s t . I d . As a r e s u l t , t h i s c o u r t 

c o n c l u d e d t h a t the t r i a l c o u r t had exceeded i t s d i s c r e t i o n i n 

denying the w i f e ' s r e q u e s t t o s e t a s i d e the d i v o r c e judgment. 

I d . a t 119. 

In Kohn, s u p r a , the w i f e f i l e d f o r a d i v o r c e on the 

grounds of p h y s i c a l c r u e l t y . 52 A l a . App. a t 638, 296 So. 2d 

a t 727. S i m u l t a n e o u s l y w i t h the f i l i n g of her p e t i t i o n , the 

w i f e f i l e d an answer and w a i v e r t h a t had been e x e c u t e d by the 

husband and a s t i p u l a t e d p r o p e r t y - s e t t l e m e n t agreement t h a t 

had been e x e c u t e d by bo t h p a r t i e s . I d . W i t h i n a few days of 

the w i f e ' s f i l i n g , the husband moved t o withdraw the answer 

and w a i v e r ; he a l s o moved t o s t r i k e the p r e v i o u s l y e x e c u t e d 

agreement. I d . The t r i a l c o u r t conducted a h e a r i n g , a t which 

ore tenus e v i d e n c e was r e c e i v e d , w i t h o u t e n t e r i n g a r u l i n g on 

the husband's motion t o withdraw and motion t o s t r i k e . I d . 

A f t e r the h e a r i n g , the t r i a l c o u r t e n t e r e d a d i v o r c e judgment, 

as r e q u e s t e d by the w i f e ; t h a t d i v o r c e judgment i n c o r p o r a t e d 
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the p r o v i s i o n s of the p a r t i e s ' agreement, which the t r i a l 

c o u r t h e l d t o be b i n d i n g and e n f o r c e a b l e . I d . 

On a p p e a l , t h i s c o u r t a f f i r m e d i n p a r t and r e v e r s e d i n 

p a r t the judgment of the t r i a l c o u r t . 52 A l a . App. a t 641, 

296 So. 2d a t 729. T h i s c o u r t c o n c l u d e d t h a t the e v i d e n c e 

s u p p o r t e d the t r i a l c o u r t ' s f i n d i n g s t h a t the w i f e was 

e n t i t l e d t o a d i v o r c e on the ground of p h y s i c a l c r u e l t y , t h a t 

the husband had not been under duress or undue i n f l u e n c e a t 

the time he had e x e c u t e d the agreement, and t h a t no f r a u d had 

been p e r p e t r a t e d upon the husband i n o b t a i n i n g h i s s i g n a t u r e 

upon the agreement. 52 A l a . App. a t 640, 296 So. 2d a t 728. 

T h i s c o u r t , however, c o n c l u d e d t h a t the t r i a l c o u r t s h o u l d 

have s t r u c k , or s h o u l d have a l l o w e d the husband t o withdraw, 

the p r e v i o u s l y e x e c u t e d agreement because of the i n e q u i t y of 

i t s terms. 52 A l a . App. a t 640, 296 So. 2d a t 728. T h i s 

c o u r t s t a t e d : 

"As our supreme c o u r t s t a t e d i n W i l l i a m s v.  
W i l l i a m s , 261 A l a . 328, 337, 74 So. 2d 582, 590 
[ ( 1 9 5 4 ) ] , q u o t i n g from Rash v. B o g a r t , 226 A l a . 284, 
287, 146 So. 814, 816 [ ( 1 9 3 3 ) ] , when r e f e r r i n g t o a 
p r o p e r t y agreement or s e p a r a t i o n agreement i n a 
d i v o r c e m a t t e r : 

"'Such a c o n t r a c t , s u p p o r t e d by a v a l u a b l e 
c o n s i d e r a t i o n , i s s u s t a i n e d i n e q u i t y as 
o t h e r c o n t r a c t s , s u b j e c t t o annulment or 
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c a n c e l l a t i o n f o r f r a u d , concealment, or  
o t h e r e q u i t y . ( C i t a t i o n s o m i t t e d ) ' 
(Emphasis added [ i n Kohn]) 

"Here, when two p a r t i e s have been m a r r i e d over 
twenty y e a r s , worked s i d e by s i d e i n a c q u i r i n g a 
s i z a b l e e s t a t e , then agree t o a d i v o r c e w i t h a 
p r o p e r t y agreement wherein the w i f e g e t s v i r t u a l l y 
e v e r y t h i n g and, t h e r e a f t e r , w i t h i n e i g h t e e n days 
a f t e r the documents are f i l e d w i t h the c o u r t but 
b e f o r e t h e y are a c t e d upon by the c o u r t , the husband 
moves t o withdraw or s t r i k e the documents, i t i s 
e r r o r f o r the t r i a l c o u r t t o r e f u s e t o do so and 
f i n d the agreement v a l i d and b i n d i n g . Our reason 
f o r so h o l d i n g i s based upon the i n e q u i t y of the 
agreement, i t s e l f . 

" Furthermore, t h e r e can be no q u e s t i o n but t h a t 
under the law i n Alabama, the t r i a l c o u r t i n making 
i t s decree i s not c o n t r o l l e d by the agreement of the 
p a r t i e s , and i t may adopt or r e j e c t such p a r t s of i t 
as seem p r o p e r from the s i t u a t i o n of the p a r t i e s as 
shown by the e v i d e n c e on the t r i a l . " 

52 A l a . App. a t 640, 296 So. 2d a t 729. Based on the e v i d e n c e 

p r e s e n t e d t o the t r i a l c o u r t , t h i s c o u r t c o n c l u d e d t h a t the 

t r i a l c o u r t had e r r e d i n f i n d i n g the p a r t i e s ' p r o p e r t y 

agreement t o be v a l i d and b i n d i n g , and we remanded the cause 

t o the t r i a l c o u r t w i t h i n s t r u c t i o n s t o s e t a s i d e the p a r t i e s ' 

s t i p u l a t e d p r o p e r t y d i v i s i o n and t o e n t e r a judgment 

i n c o r p o r a t i n g a more e q u i t a b l e p r o p e r t y d i v i s i o n . 52 A l a . 

App. a t 640-41, 296 So. 2d a t 729-30. 
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In t h i s case, the husband s u b m i t t e d the u n c o n t e s t e d 

p e t i t i o n f o r a d i v o r c e on J u l y 22, 2009. In her J u l y 29, 

2009, TRO motion, and a g a i n i n her August 28, 2009, motion t o 

r e p u d i a t e the agreement, the w i f e acknowledged t h a t she had 

s i g n e d the agreement. In her TRO motion and i n her motion t o 

r e p u d i a t e , however, the w i f e a l l e g e d t h a t the p a r t i e s ' 

m a r r i a g e and t h e i r s e p a r a t i o n had been marked by r e p e a t e d 

i n s t a n c e s o f domestic v i o l e n c e , t h a t she had s i g n e d the 

agreement under d u r e s s , c o e r c i o n , and t h r e a t s , and t h a t the 

terms of the agreement were i n e q u i t a b l e and u n j u s t . 2 The w i f e 

f u r t h e r a l l e g e d t h a t she had attempted t o c o n s u l t w i t h 

independent l e g a l c o u n s e l r e g a r d i n g the documents but t h a t the 

husband was i n c o n t r o l of a l l the m a r i t a l funds and he had 

w i t h h e l d those funds from her, t h e r e b y r e n d e r i n g i t i m p o s s i b l e 

f o r her t o r e t a i n independent l e g a l r e p r e s e n t a t i o n a t the time 

the s e t t l e m e n t agreement was e x e c u t e d . 

Because any of the defenses a s s e r t e d by the w i f e i n her 

motion t o r e p u d i a t e , i f proven, would v o i d the p a r t i e s ' 

2We do n o t i n t e n d an e x h a u s t i v e r e c i t a t i o n o f t h e d e f e n s e s 
r a i s e d i n t h e w i f e ' s m o t i o n t o r e p u d i a t e t h e p a r t i e s ' 
a g r e e m e n t . To t h e e x t e n t t h e w i f e a s s e r t e d o t h e r d e f e n s e s and 
a r g u m e n t s i n s u p p o r t o f h e r m o t i o n , she i s f r e e t o p u r s u e s u c h 
d e f e n s e s and a r g u m e n t s on r e m a n d . 
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s e t t l e m e n t agreement o r , a l t e r n a t i v e l y , would have j u s t i f i e d 

the t r i a l c o u r t ' s r e f u s a l t o adopt any or a l l of the 

p r o v i s i o n s c o n t a i n e d i n t h a t agreement, see, e.g., E l l i o t t , 

s upra ( d i s c u s s i n g d u r e s s , m i s r e p r e s e n t a t i o n , f r a u d , and 

i n e q u i t y as defenses t o the e n f o r c e a b i l i t y of a s t i p u l a t e d 

s e t t l e m e n t agreement i n a d i v o r c e a c t i o n ) , the t r i a l c o u r t 

s h o u l d have conducted an e v i d e n t i a r y h e a r i n g on t h a t motion t o 

determine the v a l i d i t y of the w i f e ' s a l l e g a t i o n s . See, e.g., 

A l l e n , supra ( a f t e r husband f i l e d motion t o s e t a s i d e 

s e t t l e m e n t agreement, t r i a l c o u r t s c h e d u l e d and conducted 

e v i d e n t i a r y h e a r i n g t o determine v a l i d i t y of husband's 

defenses t o e n f o r c e a b i l i t y of t h a t agreement); and Kohn, supra 

( a c c o r d ) . 

I n s t e a d , the t r i a l c o u r t e n t e r e d a judgment of d i v o r c e i n 

which i t i n c o r p o r a t e d the p a r t i e s ' s e t t l e m e n t agreement 

w i t h o u t a l l o w i n g the w i f e an o p p o r t u n i t y t o p r e s e n t e v i d e n c e 

i n s u p p o r t of her defenses t o the e n f o r c e a b i l i t y of the 

s e t t l e m e n t agreement. The t r i a l c o u r t s u b s e q u e n t l y d e n i e d the 

w i f e ' s Rule 59(e) motion, i n which she p o i n t e d out t o the 

t r i a l c o u r t t h a t the d i v o r c e judgment had been e n t e r e d w i t h o u t 

c o n s i d e r a t i o n of her pending motion t o r e p u d i a t e and t h a t , 
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i n s t e a d , i n e n t e r i n g the judgment the c o u r t had r e l i e d on 

statements made by the w i f e b e f o r e she f i l e d her motion t o 

r e p u d i a t e . See Kohn, supra ( r e c o g n i z i n g t h a t , because the 

e v i d e n c e e s t a b l i s h e d the terms of p a r t i e s ' s t i p u l a t e d 

s e t t l e m e n t agreement were i n e q u i t a b l e and u n j u s t , the t r i a l 

c o u r t s h o u l d have g r a n t e d husband's motion t o withdraw h i s 

s t i p u l a t e d s e t t l e m e n t agreement); and E l l i o t t , supra 

( r e v e r s i n g t r i a l c o u r t ' s d e n i a l of w i f e ' s motion t o s e t a s i d e 

d i v o r c e judgment and s t i p u l a t e d s e t t l e m e n t agreement t h a t had 

been i n c o r p o r a t e d t h e r e i n because e v i d e n c e s u p p o r t e d w i f e ' s 

defenses t o the e n f o r c e a b i l i t y of t h a t s e t t l e m e n t agreement). 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n i n f a i l i n g t o g r a n t the w i f e ' s Rule 59(e) 

motion t o a l t e r , amend, or v a c a t e the d i v o r c e judgment so t h a t 

the w i f e ' s defenses t o the e n f o r c e a b i l i t y of the s e t t l e m e n t 

agreement c o u l d be c o n s i d e r e d a t an e v i d e n t i a r y h e a r i n g . We, 

t h e r e f o r e , r e v e r s e the t r i a l c o u r t ' s judgment and remand the 

cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 3 

3 I n l i g h t of our r e s o l u t i o n , we p r e t e r m i t a d i s c u s s i o n of 
the o t h e r i s s u e s r a i s e d i n the w i f e ' s a p p e a l . 
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We p o i n t out t h a t , on remand, even i f the w i f e ' s e v i d e n c e 

f a i l s t o e s t a b l i s h a defense s u f f i c i e n t t o d e f e a t the 

enforcement of the p a r t i e s ' agreement, the t r i a l c o u r t i s not 

bound by the p r o v i s i o n s s e t f o r t h t h e r e i n . The t r i a l c o u r t 

must i n d e p e n d e n t l y determine whether the p r o v i s i o n s of t h a t 

agreement comply w i t h Rule 32, A l a . R. Jud. Admin., or whether 

a d e v i a t i o n t h e r e f r o m i s j u s t i f i e d , and whether the p r o v i s i o n s 

of the agreement are j u s t and e q u i t a b l e under the 

c i r c u m s t a n c e s . See W i l c o x e n , s u p r a ; M o r r i s o n , s u p r a ; E l l i o t t , 

s u p r a ; and Kohn, s u p r a . See a l s o W i l k e r s o n v. W i l k e r s o n , 719 

So. 2d 235 ( A l a . C i v . App. 1998) (upon c o n s i d e r a t i o n of w i f e ' s 

motion t o s e t a s i d e s t i p u l a t e d d i v o r c e agreement, the t r i a l 

c o u r t d i d not exceed i t s d i s c r e t i o n i n f a i l i n g t o adopt t h a t 

agreement when the agreement d i d not comply w i t h Rule 32(A), 

A l a . R. Jud. Admin, and the t r i a l c o u r t found t h a t the 

agreement was i n e q u i t a b l e i n o t h e r r e s p e c t s ) ; and Rule 

3 2 ( A ) ( 2 ) , A l a . R. Jud. Admin. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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