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BRYAN, Judge. 

E l f r e d a M i l l e r , the p l a i n t i f f below, appeals from a 

summary judgment e n t e r e d i n f a v o r of Wesley C l e c k l e r , one of 

the defendants below, i n Mrs. M i l l e r ' s a c t i o n a l l e g i n g 

n e g l i g e n c e and wantonness. We a f f i r m i n p a r t , r e v e r s e i n 



2090195 

p a r t , and remand. 

T h i s case i n v o l v e s a f o u r - a u t o m o b i l e a c c i d e n t t h a t 

o c c u r r e d on I n t e r s t a t e 65 ("I-65") i n S h e l b y County. On 

F r i d a y a f t e r n o o n , August 4, 2006, Mrs. M i l l e r was d r i v i n g an 

automobile south on I-65. Mrs. M i l l e r was t r a v e l i n g i n the 

l e f t l a n e b e h i n d her husband, R i c h a r d M i l l e r , who was d r i v i n g 

a s e p a r a t e a u t o m o b i l e . C l e c k l e r was a l s o t r a v e l i n g s o u t h on 

I-65, d r i v i n g h i s p i c k u p t r u c k . C l e c k l e r t e s t i f i e d t h a t he 

was d r i v i n g a t a speed of 60 or 65 m i l e s p e r hour and t h a t 

t r a f f i c was " p r e t t y heavy" a t the tim e . Both C l e c k l e r and 

Mrs. M i l l e r t e s t i f i e d t h a t the speed l i m i t was 70 m i l e s p e r 

hour. Mrs. M i l l e r t e s t i f i e d t h a t t h e r e was a " s t e a d y f l o w of 

t r a f f i c " w i t h v e h i c l e s "moving f r e e l y . " The r e c o r d on appea l 

c o n t a i n s t e s t i m o n y from o b s e r v e r s t h a t C l e c k l e r was " d a r t i n g " 

through t r a f f i c " a t a h i g h r a t e of speed" " t r y i n g t o pass 

e v e r y o n e . " 

At some p o i n t , C l e c k l e r merged h i s p i c k u p t r u c k from the 

r i g h t l a n e i n t o the l e f t l a n e i n f r o n t of Mr. M i l l e r ' s 

v e h i c l e . C l e c k l e r t e s t i f i e d t h a t , when he moved i n t o the l e f t 

l a n e ahead of Mr. M i l l e r , he moved i n t o a gap of about t h r e e 

or f o u r automobile l e n g t h s . C l e c k l e r f u r t h e r t e s t i f i e d t h a t , 
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s h o r t l y a f t e r moving i n t o the l e f t l a n e , the v e h i c l e s i n f r o n t 

of him began t o b r a k e , c a u s i n g him t o a p p l y h i s brakes " p r e t t y 

good." Mr. M i l l e r t e s t i f i e d t h a t C l e c k l e r moved " d i r e c t l y i n 

f r o n t o f " h i s v e h i c l e and t h a t C l e c k l e r "slammed on h i s 

b r a k e s " because he was t o o c l o s e t o the v e h i c l e i n f r o n t of 

him. As a r e s u l t of C l e c k l e r ' s b r a k i n g , Mr. M i l l e r and the 

o t h e r d r i v e r s t r a v e l i n g b e h i n d C l e c k l e r began t o brake as 

w e l l . 

At t h a t time, C h a r l e s W i l l i a m s was d r i v i n g a v e h i c l e 

b e h i n d Mrs. M i l l e r , who was b e h i n d Mr. M i l l e r . W i l l i a m s 

t e s t i f i e d t h a t he was t r a v e l i n g a t a speed of a p p r o x i m a t e l y 70 

m i l e s per hour a p p r o x i m a t e l y one a u tomobile l e n g t h b e h i n d Mrs. 

M i l l e r . Mrs. M i l l e r t e s t i f i e d t h a t , when she a p p l i e d her 

b r a k e s i n response t o Mr. M i l l e r ' s b r a k i n g i n f r o n t of h e r , 

W i l l i a m s ' s v e h i c l e s t r u c k her v e h i c l e from b e h i n d , c a u s i n g her 

v e h i c l e t o c o l l i d e w i t h the back of Mr. M i l l e r ' s v e h i c l e . Mr. 

M i l l e r ' s v e h i c l e i n t u r n c o l l i d e d w i t h the back of C l e c k l e r ' s 

p i c k u p t r u c k . Mrs. M i l l e r t e s t i f i e d t h a t her v e h i c l e was not 

i n danger of c o l l i d i n g w i t h Mr. M i l l e r ' s v e h i c l e b e f o r e 

W i l l i a m s s t r u c k her from b e h i n d . However, W i l l i a m s t e s t i f i e d 

t h a t he thought t h a t Mrs. M i l l e r ' s v e h i c l e had c o l l i d e d w i t h 
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Mr. M i l l e r ' s v e h i c l e b e f o r e h i s own v e h i c l e c o l l i d e d w i t h Mrs. 

M i l l e r ' s v e h i c l e , but he was not c o m p l e t e l y sure about t h a t . 

The a c c i d e n t o c c u r r e d a t a p p r o x i m a t e l y 3:15 p.m. on a sunny 

day. 

Mrs. M i l l e r sued C l e c k l e r , W i l l i a m s , and f i c t i t i o u s l y 

named p a r t i e s , a l l e g i n g n e g l i g e n c e and wantonness and s e e k i n g 

t o r e c o v e r damages f o r i n j u r i e s a l l e g e d l y s u s t a i n e d i n the 

automobile a c c i d e n t . C l e c k l e r answered and d e n i e d l i a b i l i t y . 

C l e c k l e r ' s answer a s s e r t e d , among o t h e r t h i n g s , t h a t Mrs. 

M i l l e r ' s i n j u r i e s were p r o x i m a t e l y caused by the n e g l i g e n c e or 

wantonness of another. C l e c k l e r then moved f o r a summary 

judgment, a s s e r t i n g t h a t h i s a c t i o n s d i d not p r o x i m a t e l y cause 

the a c c i d e n t . C l e c k l e r ' s summary-judgment motion a l s o a s s e r t e d 

t h a t , a l t h o u g h Alabama law p r o h i b i t s a d r i v e r from f o l l o w i n g 

a nother d r i v e r too c l o s e l y , Alabama law does not r e q u i r e a 

d r i v e r t o l o o k b e h i n d him b e f o r e s t o p p i n g f o r t r a f f i c . 

C l e c k l e r ' s motion i m p l i c i t l y argued t h a t W i l l i a m s ' s conduct 

p r o x i m a t e l y caused the a c c i d e n t . The t r i a l c o u r t e n t e r e d a 

judgment g r a n t i n g C l e c k l e r ' s summary-judgment motion, and the 

t r i a l c o u r t c e r t i f i e d t h a t judgment as f i n a l , p u r s u a n t t o Rule 

5 4 ( b ) , A l a . R. C i v . P. Mrs. M i l l e r a p p e a l e d t o the supreme 
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c o u r t , and the supreme c o u r t t r a n s f e r r e d the ap p e a l t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

" I n r e v i e w i n g the d i s p o s i t i o n o f a motion f o r 
summary judgment, 'we u t i l i z e the same s t a n d a r d as 
the t r i a l c o u r t i n d e t e r m i n i n g whether the evi d e n c e 
b e f o r e [ i t ] made out a genuine i s s u e o f m a t e r i a l 
f a c t , ' Bussey v. John Deere Co., 531 So. 2d 860, 862 
(A l a . 1988), and whether the movant was ' e n t i t l e d t o 
a judgment as a matter of law.' Wright v. Wri g h t , 
654 So. 2d 542 ( A l a . 1995); Rule 5 6 ( c ) , A l a . R. C i v . 
P. When the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g such an i s s u e . Bass v.  
Sou t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989). Evidence i s ' s u b s t a n t i a l ' i f i t 
i s of 'such weight and q u a l i t y t h a t f a i r - m i n d e d 
persons i n the e x e r c i s e of i m p a r t i a l judgment can 
r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o 
be proved.' W r i g h t , 654 So. 2d a t 543 ( q u o t i n g West  
v. Founders L i f e Assurance Co. of F l o r i d a , 547 So. 
2d 870, 871 ( A l a . 1989)). Our r e v i e w i s f u r t h e r 
s u b j e c t t o the caveat t h a t t h i s C ourt must rev i e w 
the r e c o r d i n a l i g h t most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Wilma Corp. v. Flem i n g Foods of  
Alabama, I n c . , 613 So. 2d 359 ( A l a . 1993); Hanners  
v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
1990)." 

Hobson v. American Cast I r o n P i p e Co., 690 So. 2d 341, 344 

(A l a . 1997). 

On a p p e a l , Mrs. M i l l e r f i r s t argues t h a t the t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary judgment i n C l e c k l e r ' s f a v o r on 

the n e g l i g e n c e c l a i m because, she says, the r e c o r d c o n t a i n s 
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s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t C l e c k l e r ' s conduct 

p r o x i m a t e l y caused the a c c i d e n t . C o n v e r s e l y , C l e c k l e r argues 

t h a t the e v i d e n c e e s t a b l i s h e s t h a t W i l l i a m s ' s conduct was the 

s o l e p r o x i m a t e cause of the a c c i d e n t . That i s , C l e c k l e r 

m a i n t a i n s t h a t W i l l i a m s ' s conduct s e r v e d as an i n t e r v e n i n g 

cause between C l e c k l e r ' s a l l e g e d n e g l i g e n c e and the a c c i d e n t . 

"In o r d e r t o e s t a b l i s h a n e g l i g e n c e c l a i m , a p l a i n t i f f 

must p r o v e : '(1) a duty t o a f o r e s e e a b l e p l a i n t i f f ; (2) a 

b r e a c h of t h a t duty; (3) p r o x i m a t e c a u s a t i o n ; and (4) damage 

or i n j u r y . ' " S.B. v. S a i n t James Sch., 959 So. 2d 72, 97 

( A l a . 2006) ( q u o t i n g M a r t i n v. A r n o l d , 643 So. 2d 564, 567 

( A l a . 1994)). "A summary judgment i s r a r e l y a p p r o p r i a t e i n a 

n e g l i g e n c e a c t i o n . " N e l s o n v. Meadows, 684 So. 2d 145, 148 

( A l a . C i v . App. 1996). T y p i c a l l y , the q u e s t i o n of p r o x i m a t e 

c a u s a t i o n i s a q u e s t i o n of f a c t t o be r e s o l v e d by the j u r y ; 

t h a t q u e s t i o n must be d e c i d e d by the j u r y i f r e a s o n a b l e 

i n f e r e n c e s from the e v i d e n c e s u p p o r t the p l a i n t i f f ' s c l a i m . 

Dixon v. Board of Water & Sewer Comm'rs of M o b i l e , 865 So. 2d 

1161, 1166 ( A l a . 2003); C i t y of M o b i l e v. Largay, 346 So. 2d 

393, 395 ( A l a . 1977). See a l s o T u s c a l o o s a County v. B a r n e t t , 

562 So. 2d 166, 169 ( A l a . 1990) ( s t a t i n g t h a t q u e s t i o n s of 

6 



2090195 

pro x i m a t e c a u s a t i o n and i n t e r v e n i n g cause are q u e s t i o n s f o r 

the j u r y ) . 

" L o o s e l y d e f i n e d , an ' i n t e r v e n i n g cause' i s one 
which o c c u r s a f t e r an a c t committed by a t o r t f e a s o r 
and which r e l i e v e s him of h i s l i a b i l i t y by b r e a k i n g 
the c h a i n of c a u s a t i o n between h i s a c t and the 
r e s u l t i n g i n j u r y . V i n e s v. P l a n t a t i o n Motor Lodge, 
336 So. 2d 1338 ( A l a . 1976) . T h i s Court has s t a t e d : 

"'However n e g l i g e n t a person may have been 
i n some p a r t i c u l a r , he i s l i a b l e o n l y t o 
those who may have been i n j u r e d by reason 
of such n e g l i g e n c e , as the p r o x i m a t e cause. 
Where some independent agency has 
i n t e r v e n e d and been the immediate cause of 
the i n j u r y , the p a r t y g u i l t y of n e g l i g e n c e 

the f i r s t i n s t a n c e i s not r e s p o n s i b l e . ' i n 
Mo -
A l a . 217, 130 So. 2d 388 (1961) 
M o b i l e C i t y L i n e s , I n c . v. P r o c t o r , 272 

"An i n t e r v e n i n g cause may be an 'act of God,' 
such as an e x t r a o r d i n a r y event of n a t u r e , B r a d f o r d  
v. S t a n l e y , 355 So. 2d 328 ( A l a . 1978), or the 
a c t i o n s of a n o t h e r , u s u a l l y , though not n e c e s s a r i l y , 
another t o r t f e a s o r ; however, a cause i s not an 
i n t e r v e n i n g cause, so as t o r e l i e v e a t o r t f e a s o r of 
h i s l i a b i l i t y , u n l e s s i t comes i n t o a c t i v e o p e r a t i o n 
a f t e r the t o r t f e a s o r has a c t e d . [W. Keeton, D. 
Dobbs, R. Keeton, D. Owen,] P r o s s e r & Keeton on 
T o r t s , [§ 44, p.] 301 [ ( 5 t h ed. 1 9 8 4 ) ] . In o t h e r 
words, i t must oc c u r between the a c t of the 
t o r t f e a s o r and the i n j u r y s u s t a i n e d f o r the c h a i n of 
c a u s a t i o n between the a c t and the i n j u r y t o be 
broken. V i n e s , s u p r a ; A p l i n v. Dean, 231 A l a . 320, 
164 So. 737 (1935) . 

"Not e v e r y cause which comes i n t o o p e r a t i o n 
a f t e r a t o r t f e a s o r has a c t e d w i l l r e l i e v e him of 
l i a b i l i t y f o r h i s w r o n g f u l a c t . More than the 
p r o p e r t e m p o r a l r e l a t i o n s h i p between the 
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t o r t f e a s o r ' s a c t and the subsequent cause i s 
r e q u i r e d . In o r d e r t o be an i n t e r v e n i n g cause, a 
subsequent cause a l s o must have been u n f o r e s e e a b l e 
and must have been s u f f i c i e n t i n and of i t s e l f t o 
have been the s o l e 'cause i n f a c t ' of the i n j u r y . 
V i n e s , s u p r a , a t 1339. I f an i n t e r v e n i n g cause c o u l d 
have r e a s o n a b l y been f o r e s e e n a t the time the 
t o r t f e a s o r a c t e d , i t does not break the c h a i n of 
c a u s a t i o n between h i s a c t and the i n j u r y . V i n e s , 
s u p r a ; Morgan[ v. C i t y of T u s c a l o o s a , 268 A l a . 493, 
108 So. 2d 342 (1959)]; L o u i s v i l l e & N.R. Co. v.  
Courson, 234 A l a . 273, 174 So. 474 (1937). 
C o n v e r s e l y , i f the i n t e r v e n i n g cause was 
u n f o r e s e e a b l e , the c a u s a l c h a i n i s broken. V i n e s , 
s u p r a . In the same r e s p e c t , i f the i n t e r v e n i n g cause 
i s not s u f f i c i e n t t o be c o n s i d e r e d the s o l e 'cause 
i n f a c t ' of the i n j u r y , i f i t i s not i n and of 
i t s e l f s u f f i c i e n t t o s t a n d as the ' e f f i c i e n t cause' 
of the i n j u r y , the c a u s a l c h a i n i s not broken; but, 
i f the i n t e r v e n i n g cause was a lone s u f f i c i e n t t o 
produce the i n j u r y complained o f , i t i s deemed the 
p r o x i m a t e cause of the i n j u r y and the t o r t f e a s o r o r 
t o r t f e a s o r s between whose a c t s and the i n j u r y the 
cause i n t e r v e n e d are r e l i e v e d of l i a b i l i t y . Watt v.  
Combs, 244 A l a . 31, 12 So. 2d 189 (1943); Goodwyn v.  
Gibson, 235 A l a . 19, 177 So. 140 (1937)." 

G e n e r a l Motors Corp. v. Edwards, 482 So. 2d 1176, 1194-95 

( A l a . 1985), o v e r r u l e d on o t h e r grounds, Schwartz v. V o l v o 

N o r t h America Corp., 554 So. 2d 927 ( A l a . 1989). T h e r e f o r e , i n 

summary, i n o r d e r f o r conduct t o be an i n t e r v e n i n g cause 

i n s u l a t i n g the defendant from l i a b i l i t y , the conduct must (1) 

o c c u r a f t e r the defendant's a c t i o n s g i v i n g r i s e t o the 

n e g l i g e n c e c l a i m , (2) be u n f o r e s e e a b l e t o the defendant a t the 

time the defendant a c t s , and (3) be s u f f i c i e n t t o be the s o l e 

8 



2090195 

pr o x i m a t e cause of the p l a i n t i f f ' s i n j u r y . I d . 

C l e c k l e r contends t h a t W i l l i a m s , by f o l l o w i n g one 

automobile l e n g t h b e h i n d Mrs. M i l l e r w h i l e t r a v e l i n g 70 m i l e s 

per hour, s e r v e d as the i n t e r v e n i n g cause of the a c c i d e n t and 

the a l l e g e d r e s u l t i n g i n j u r i e s . 1 C l e c k l e r c i t e s Mrs. M i l l e r ' s 

t e s t i m o n y s t a t i n g t h a t , when she b r a k e d i n response t o 

C l e c k l e r ' s and Mr. M i l l e r ' s b r a k i n g i n f r o n t of her, her 

v e h i c l e was i n no danger of c o l l i d i n g w i t h the back of Mr. 

M i l l e r ' s v e h i c l e u n t i l W i l l i a m s ' s v e h i c l e s t r u c k h e r v e h i c l e . 

However, W i l l i a m s t e s t i f i e d t h a t he thought Mrs. M i l l e r ' s 

v e h i c l e c o l l i d e d w i t h the back of Mr. M i l l e r ' s v e h i c l e f i r s t , 

b e f o r e the c o l l i s i o n between W i l l i a m s ' s v e h i c l e and Mrs. 

M i l l e r ' s v e h i c l e , but he was not c o m p l e t e l y sure about t h a t . 

T h e r e f o r e , t h e r e appears t o be a f a c t u a l i s s u e r e g a r d i n g the 

i n i t i a l c o l l i s i o n i n t h i s case. I f Mrs. M i l l e r ' s v e h i c l e i n 

1 S e c t i o n 32-5A-89(a), A l a . Code 1975, p r o v i d e s : 

"(a) The d r i v e r of a motor v e h i c l e s h a l l not 
f o l l o w a nother more c l o s e l y than i s r e a s o n a b l e and 
pr u d e n t , h a v i n g due r e g a r d f o r the speed of such 
v e h i c l e s and the t r a f f i c upon and the c o n d i t i o n of 
the highway. Except when o v e r t a k i n g and p a s s i n g 
a nother v e h i c l e , the d r i v e r of a v e h i c l e s h a l l l e a v e 
a d i s t a n c e of a t l e a s t 20 f e e t f o r each 10 m i l e s p e r 
hour of speed between the v e h i c l e t h a t he i s d r i v i n g 
and the v e h i c l e t h a t he i s f o l l o w i n g . " 
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f a c t c o l l i d e d w i t h the back of Mr. M i l l e r ' s v e h i c l e b e f o r e 

W i l l i a m s ' s v e h i c l e c o l l i d e d w i t h the back of Mrs. M i l l e r ' s 

v e h i c l e , W i l l i a m s ' s t a i l g a t i n g c o u l d not be an i n t e r v e n i n g 

cause s u f f i c i e n t t o break the c h a i n of c a u s a t i o n between 

C l e c k l e r ' s conduct and the a c c i d e n t . In such a s i t u a t i o n , 

whether C l e c k l e r ' s conduct caused the a c c i d e n t would be a 

f a c t u a l q u e s t i o n t o be r e s o l v e d by the t r i e r of f a c t . 

Even assuming t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 

f a c t r e g a r d i n g the i n i t i a l c o l l i s i o n and t h a t W i l l i a m s ' s 

v e h i c l e s t r u c k Mrs. M i l l e r ' s v e h i c l e f i r s t , C l e c k l e r has not 

e s t a b l i s h e d t h a t W i l l i a m s ' s conduct was an i n t e r v e n i n g cause. 

In o r d e r f o r W i l l i a m s ' s conduct t o be an i n t e r v e n i n g cause, i t 

must have o c c u r r e d a f t e r C l e c k l e r ' s a l l e g e d n e g l i g e n c e , i t 

must have been u n f o r e s e e a b l e t o C l e c k l e r , and i t must have 

been s u f f i c i e n t t o be the s o l e p r o x i m a t e cause of the 

a c c i d e n t . G e n e r a l Motors, s u p r a . F i r s t , W i l l i a m s ' s conduct, 

t a i l g a t i n g , o c c u r r e d c o n c u r r e n t l y w i t h C l e c k l e r ' s conduct. 

Second, t h e r e i s a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether W i l l i a m s ' s conduct s h o u l d have been f o r e s e e a b l e t o 

C l e c k l e r . C l e c k l e r t e s t i f i e d t h a t t r a f f i c a t the time of the 

a c c i d e n t was heavy. Given t h a t t e s t i m o n y , t h e r e i s a f a c t u a l 
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i s s u e r e g a r d i n g whether C l e c k l e r s h o u l d have f o r e s e e n t h a t a 

d r i v e r would be t a i l g a t i n g among the c a r s b e h i n d him, c r e a t i n g 

a p o t e n t i a l l y dangerous s i t u a t i o n i f C l e c k l e r s h o u l d have t o 

brake suddenly, when C l e c k l e r merged i n t o a space t h r e e or 

f o u r a u t o m o b i l e - l e n g t h s l o n g d i r e c t l y ahead of Mr. M i l l e r . 

In a d d i t i o n t o a s s e r t i n g i n the summary-judgment motion 

t h a t he d i d not cause the a c c i d e n t , C l e c k l e r a l s o a s s e r t e d 

t h a t t h e r e i s no caselaw or s t a t u t e s t a t i n g t h a t a d r i v e r "has 

a duty t o l o o k b e h i n d him b e f o r e he s t o p s f o r t r a f f i c . " 

I n s o f a r as C l e c k l e r may have moved f o r a summary judgment on 

the a d d i t i o n a l ground t h a t he d i d not owe a duty t o Mrs. 

M i l l e r , we make the f o l l o w i n g comments. C l e c k l e r , as the 

d r i v e r ahead, had a duty t o the d r i v e r s b e h i n d him " ' t o use 

the road i n the u s u a l way, i n ke e p i n g w i t h the laws of the 

ro a d . ' " Cox v. M i l l e r , 361 So. 2d 1044, 1045 ( A l a . 1978) 

( q u o t i n g G r i b b l e v. Cox, 349 So. 2d 1141, 1144 ( A l a . 1977)). 

In g e n e r a l , a d r i v e r has the duty t o e x e r c i s e due care and t o 

keep a l o o k o u t f o r o t h e r s u s i n g the road. H o l l e y v. Josey, 

263 A l a . 349, 354, 82 So. 2d 328, 332 (1955). " ' [ E ] v e n i f a 

m o t o r i s t c o m p l i e s w i t h a l l the requirements of a s t a t u t e or 

o r d i n a n c e r e g u l a t i n g the o p e r a t i o n of motor v e h i c l e s , he may 
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ye t be l i a b l e f o r the f a i l u r e t o e x e r c i s e o r d i n a r y c a r e t o 

a v o i d i n j u r y t o another t r a v e l e r i n f r o n t of or b e h i n d him on 

the highway.'" Cox, 361 So. 2d a t 1046 ( q u o t i n g G r i b b l e , 349 

So. 2d a t 1144) . The t r i a l c o u r t c o u l d not have p r o p e r l y 

e n t e r e d a summary judgment i n f a v o r of C l e c k l e r based on the 

g e n e r a l ground t h a t he d i d not owe a duty t o Mrs. M i l l e r . 

Mrs. M i l l e r a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment i n f a v o r of C l e c k l e r on her 

wantonness c l a i m . In Ex p a r t e E s s a r y , 992 So. 2d 5, 9 ( A l a . 

2007), our supreme c o u r t s t a t e d : 

"'Wantonness' has been d e f i n e d by t h i s C ourt as 
the c o n s c i o u s d o i n g of some a c t or the o m i s s i o n of 
some duty w h i l e knowing of the e x i s t i n g c o n d i t i o n s 
and b e i n g c o n s c i o u s t h a t , from d o i n g or o m i t t i n g t o 
do an a c t , i n j u r y w i l l l i k e l y or p r o b a b l y r e s u l t . 
Bozeman v. C e n t r a l Bank of the South, 646 So. 2d 601 
( A l a . 1994). To c o n s t i t u t e wantonness, i t i s not 
n e c e s s a r y t h a t the a c t o r know t h a t a p e r s o n i s 
w i t h i n the zone made dangerous by h i s conduct; i t i s 
enough t h a t he knows t h a t a s t r o n g p o s s i b i l i t y 
e x i s t s t h a t o t h e r s may r i g h t f u l l y come w i t h i n t h a t 
zone. Joseph v. Staggs, 519 So. 2d 952, 954 ( A l a . 
1988). A l s o , i t i s not e s s e n t i a l t h a t the a c t o r 
s h o u l d have e n t e r t a i n e d a s p e c i f i c d e s i g n o r i n t e n t 
t o i n j u r e the p l a i n t i f f , o n l y t h a t the a c t o r i s 
' c o n s c i o u s ' t h a t i n j u r y w i l l l i k e l y or p r o b a b l y 
r e s u l t from h i s a c t i o n s . I d . 'Conscious' has been 
d e f i n e d as ' " p e r c e i v i n g , apprehending, o r n o t i c i n g 
w i t h a degree of c o n t r o l l e d thought o r o b s e r v a t i o n : 
c a pable of o r marked by thought, w i l l , d e s i g n , o r 
p e r c e p t i o n " ' ; '"having an awareness of one's own 
e x i s t e n c e , s e n s a t i o n s , and t h o u g h t s , and of one's 
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environment; capable of complex response t o 
environment; d e l i b e r a t e . " ' B e r r y v. F i f e , 590 So. 
2d 884, 885 ( A l a . 1991) ( q u o t i n g Webster's New  
C o l l e g i a t e D i c t i o n a r y 239 (1981) and The American  
H e r i t a g e D i c t i o n a r y of the E n g l i s h Language 283 
(1969), r e s p e c t i v e l y ) . " 

The r e c o r d c o n t a i n s t e s t i m o n y t h a t , b e f o r e the a c c i d e n t 

o c c u r r e d , C l e c k l e r was moving h i s p i c k u p t r u c k from l a n e t o 

la n e i n heavy t r a f f i c , a p p a r e n t l y t r y i n g t o pass o t h e r 

d r i v e r s . Mr. M i l l e r t e s t i f i e d t h a t C l e c k l e r was d r i v i n g " a t 

a h i g h r a t e of speed." However, Mr. M i l l e r a l s o t e s t i f i e d 

t h a t he was d r i v i n g o n l y a p p r o x i m a t e l y 65 m i l e s p e r hour when 

C l e c k l e r moved h i s p i c k u p t r u c k d i r e c t l y ahead of him 

im m e d i a t e l y b e f o r e the a c c i d e n t . The e v i d e n c e i n the r e c o r d 

i n d i c a t e s t h a t the speed l i m i t was 70 m i l e s per hour. 

C l e c k l e r t e s t i f i e d t h a t , when he merged i n f r o n t of Mr. 

M i l l e r , he moved i n t o a space t h r e e or f o u r a u t o m o b i l e - l e n g t h s 

l o n g b e f o r e h a v i n g t o brake f o r the t r a f f i c ahead of him. 

A l t h o u g h C l e c k l e r ' s conduct c o n c e i v a b l y c o u l d amount t o 

n e g l i g e n c e , t h e r e i s not s u b s t a n t i a l e v i d e n c e s u p p o r t i n g the 

wantonness c l a i m a g a i n s t him. The r e c o r d does not c o n t a i n 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t C l e c k l e r a c t e d w i t h the 

r e q u i s i t e c o n s c i o u s n e s s t h a t i n j u r y was l i k e l y t o or would  

p r o b a b l y r e s u l t from h i s conduct. Ex p a r t e E s s a r y . 
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A c c o r d i n g l y , the t r i a l c o u r t d i d not e r r i n e n t e r i n g a summary 

judgment on Mrs. M i l l e r ' s wantonness c l a i m a g a i n s t C l e c k l e r . 

In c o n c l u s i o n , we a f f i r m the summary judgment w i t h 

r e s p e c t t o Mrs. M i l l e r ' s wantonness c l a i m . We r e v e r s e the 

summary judgment w i t h r e s p e c t t o Mrs. M i l l e r ' s n e g l i g e n c e 

c l a i m , and we remand the case t o the t r i a l c o u r t . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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