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BRYAN, Judge.-

Jefferson County, the defendant below, appeals from a

judgment in faver of Suzanne Birchfield, the plaintiff below.

'This appeal was previously assigned to another judge of
this court.
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We reverse and remand.

Procedural History

On July 26, 2006, Birchfield sued Jefferson County. Her
complaint, as ultimately amended, alleged that she had served
as the appointed chief deputy tax assessor for the Bessemer
Division of Jefferson County ("the chief deputy tax assessor-
Bessemer") from September 29, 1887, until October 15, 2006;
that she was entitled to cost-of-living adjustments ("COLAs")
to her salary while she served as the chief deputy tax
assessor-Bessemer; that John Scott, who was the elected
assistant tax assessor for the Bessemer Division of Jefferson
County ("the assistant tax assessor-Bessemer") when she was
appcecinted the c¢hief deputy tax assessor-Bessemer, had
represented to her in September 1987 that she was not entitled
Lo COLAs because COLAs would cause her compensation toe exceed
80% of his compensation, which would viclate applicable law;
that that representaticn constituted a misrepresentation of
material fact; and that she was entitled to the CCLAs that had
not been paid to her from September 29, 1987, through
September 30, 2002. Based c¢on those allegaticns, Birchfield

sought a judgment declaring that she was entitled to COLAs for
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the period September 29, 1987 through September 30, 2002, and
damages based on theories of Dbreach of contract and
misrepresentation. Answering, Jefferson County denied that
Birchfield was entitled to COLAs while she served as the chief
deputy Ttax assessor-Bessemer and denied that Scott had
misrepresented a material fact to Birchfield. Jefferson County
alsc asserted wvarious affirmative defenses 1including the
applicable statutes of limitations.

Following a bench trial at which it received evidence cre
tenus, the trial court entered the following judgment:

"This cause came on to be heard on Plaintiff,
Suzanne Birchfield's Complaint for payment of Cost
of Living Adjustment Benefits due from Jefferson
County. The Court tock testimeny on June 30th and
July 6th, 200%. After considering said testimony and
the exhibits received into evidence, this Court
finds that the following order is due to be entered:

"l. On July 14, 1987, the Alabama Legislature
enacted Act 87-421 which precvided for the
appcecintment of a Chief Deputy Tax Assessor by the
Flected Jefferson County Tax Assesscor and by the
Elected Jefferson County Assistant Tax Assessor,
Bessemer Division. Sald act provided that the Deputy
Tax Assessor would be 'compensated at a rate egual
to Jefferscen County Merit System Class Thirty '
and that 'Sald Chief Deputles shall recelive any and
all benefits that are received by Merit System
Employees, including longevity payments ....'T

"2. One o¢f the bkenefits to which the Merit
System Employees of Jefferson County were and are
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entitled is a yearly Cost of Living Adjustment. The
amount of the benefit is adjusted In the fall of
each vyear by the Jefferson County Commission.

"3. Suzanne Birchfield was appolinted as Chief
Deputy Tax Assessor for the Bessemer Division of
Jefferson County, Alabama on September 29, 1987 and
held that position until October 15, 2006,

"4, Jefferson County by and through itLs
employees and agents represented to Suzanne
Birchfield that she was not entitled to the Cost of
Living Adjustment Benefit from 18287 until July of
2004,

"5. Suzanne Birchfield learned for the first
time that she was entitled to the Cost of Living
Adjustment Benefit 1in August of 2004 when she
received a copy of an opinion issued on July 27,
2004, by the Office of the Attorney Gensral of the
State of Alabama. This opinion, designated as
Opinion 2004-189[,] provided in pertinent part:

"'The acls state that the "Chief
Deputy" shall recelive any and all benefits
that are received by Merit System
Employees, 1ncluding lcngevity payments

S (Citations omitted). It 1s the
opinion of this Office that cost-of-living
increases qualify as such a benefit.
Therefore, if the Jefferson County
Commission grants merit system employees in
Jefferson County a cost-of-1iving increase,
the chief deputies would be entitled to the
same cost-of-living increase.'

"The opinion further provided:

"'The chief deputlies are entitled to
a cost-of-living increase, however, because
Acts 87-421, 88-936, and 88-946 state that
the chief deputies are entitled to all of
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the benefits of county merit system
employees. When  the Jefferson County
Commission grants a cost-of-1living increase
to merit system employees, the deputies
should receive the same cost-of-living
increase.'

"6. Suzanne Birchfield contacted the Jefferson
County's Attorney's Office on August 2, immediately
after she learned of the Attorney General's opinion
and reguested payment o¢f the Cost of Living
Adjustment Benefits.

"7. On the 15th day of September, 2004, Ms,.
Birchfield received from Jefferson County the sum of
$1,640.76, which Jefferson County c¢laimed was
payment of the Cost of Living Adjustment Benefit for
the period QOctober 1, 2003 through [September] 4,
2004.

"8. On the 28th day of February, 2005, Ms.
Birchfield received from Jefferson County the sum of
$1,352.40 which Jefferson County claimed was payment
of the Cost of Living Adjustment Benefit for the
period October 1, 2002 through September 30, 2003.

"G, Suzanne Birchfield submitted a claim to
Jefferson County for the Cost of Living Adjustment
Benefits which had been wrongfully denied to her for
the time pericd September 29, 1987 through
[September 30, 2002].

"10. Jefferscn County refused to pay the claim.

"11. Suzanne Birchfield filed suit in this Ccurt
within two years of the CLime that she first learned
that she, as the Chief Deputy Tax Assessor of [the
Bessemer Division of] Jefferson County, was entitled
to the Cost of Living Adjustment Benefit received by
the Merit System Fmployees of Jefferson County.

"12, At trial, Suzanne Birchfield submitted an
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amended claim to this Court for the unpaid Cost of
Living Adjustment Benefits in the amount of
[$]1141,542.24.

"13. Section 6-5-101 of the Code of 2Alabama
provides:

"'Misrepresentations of & material fact
made wilfully to deceive, or recklessly
without knowledge and acted on by the
opposite party, or if made by mistake
innocently and acted on by the opposite
party constitute legal fraud.'

"14. Jefferson County, through its officials,
agents and employees represented to Suzanne
Birchfield that she was not entitled to a benefit
which she was, by law, entitled to receive. These
false representations were continuing in nature and
were made Lo Suzanne Birchfield with the intent that
she should rely on them. Suzanne Birchfield relied
on the false representations made by Jefferscon
County and she was damaged.

"15. Defendant, Jefferson County failed tc pay
Lo Suzanne Birchfield, the Cost of Living Adjustment
benefit which was due tc her, as mandated by the
Legislature of the State o¢f Alabama. Jefferson
County owes tLo Suzanne Birchfield the sum of
5141,542.24,

"Judgment is hereby rendered against Jefferson
County and in favor of Suzanne RBRirchfield in the
amount of $141,542.,24 together with costs."
Jefferson County timely appealed to Lhe supreme court;
the supreme court then transferred the appeal to this court

pursuant to & 12-2-7{(6), Ala. Code 1975,

Facts
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The Alabama Legislature enacted Act No. 87-421, Ala. Acts
1887, in July 1%87. In pertinent part, Act No. 87-421
provided:

"Section 1. The Elected Jefferson County Tax
Assessor and the Elected Jefferson County Assistant
Tax Assessor, Bessemer Division, are empowered to
each appoint one person Lo serve as Chief Deputy.

"Section 3. BSald Chief Deputies shall be
compensated at a rate equal to Jefferson County
Merit System Class Thirty, however, 1in no event
shall such compensation exceed ninety percent of the
compensation received by the Appointing Authority.

"Section 4. Said Chief Deputies shall receive
any and all benefits that are received by Merit
System Emplcevees, including longevity payments ...."

(Emphasis added.)

Birchfield testified that Scott had written the proposed
bill that was submitted to the legislature and enacted as Act
No. 87-421 and that she had been working as a merit-system
employee in Scott's office when he wrcote the proposed bill.
She further testified that, Dbefore she applied for the
position of chief deputly Lax assessor-Bessemer, Scott had told
her that "it was his ¢pinicn" that, 1if she were appointed

deputy chief tax assessor-Bessemer, she would not be entitled
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to COLAs because CCLAs would cause her compensation to exceed
0% of his compensation. (Emphasis added.) Birchfield further
testified that she nonetheless applied for the position of
chief deputy tax assessor-Bessemer and that Scott appolinted
her to that position on September 29, 1987.

Birchfield testified that Scott subsequently began
receliving an automcbile allowance in the amount of
approximately $5,200 per year and that she had asked Scott
whether she could receive a COLA because he was recelving that
autcomobile allowance. According to Birchfield, Scott told her
"[tlhat [her] salary was capped at 20% [of his]" and that
"[e]l]ven though he was getting more money, there was no way
that [she] could get more money."

In 198%, the Alabama Legislature enacted Act No. 89-1009,
Ala. Acts 1989, In pertinent part, Act No. 89-1009 provided:

"Section 1. Effective at the beginning of the
next term of office, October 1, 1991, the Jefferson

County tax assessor ... shall receive a salary of

$55,800.00 per annum

"Section 2. Effectlive at the beginning of the
next term of office, Octoker 1, 1991, the elected
assistant tax assessor, Bessemer Divigion, ... shall
receive a salary of 90 percent of the annual salary

of the Jefferscn County tLax assessor

"Section 3. Effective at the beginning of the
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next term of office, October 1, 1991, ... the chief
deputy tLax assessor, Bessemer Division, ... shall
receive an annual salary cqual to Jefferson County
merit system class 30, step 5, but in no event shall
such salary exceed 90 vpercent of the annual salary

received by the appointing official. ... TIbL 1is
further provided that the provisions of Alabama Act
[No.] 87-421 ... shall be extended by the enactment

of this bill."
(Emphasis added.)

Birchfield testified that, in 1992, a guesticn arose
regarding whether she would be entitled to a longevity payment
and that Jeanne Edwards, who was then the Jefferson County
Payroll Manager, told Birchfield that she could not receive
the longevity payment because 1t would result in her
compensation exceeding %0% of the compensation of the
assistant tax assessor-Bessemer. Birchfield further testified
that she subsequently received a copy of a memorandum dated
August 5, 1992, that A&Andy Strickland, who was then the
Jefferson County Attorney, had sent to Edwards. In that
memorandum, Strickland opined that, because Section 4 of Act
No. 87-421 expressly provided that the chief deputy tax
assessor-Bessemer was entitled to "all benefits ... including

longevity payments" and Act No. 89-1009 had noct repealed

Section 4 of Act No. 87-421, the chief deputy tax assesscr-
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Bessemer was entitled to longevity benefits "regardless of the
statutory 90% cap on her salary"” contained in Section 2 of Act
No. 89-1009.

In 1996, the Alabama Legislature enacted Act No. 96-541,
Ala. Acts 19%6. That act provided:

"Section 1. Section 3 of Act No. 8%-1009% ... is
amended to read as fellows:

"'Section 3. Effective at the
beginning of the next term of office,
Octeober 1, 19%1, ... the chief deputy tax
assessor, Bessemer Division ... shall

receive an annual salarv equal to Jefferson
County merit sgvstem class 30, but in no
event shall such salarvy exceed 90 percent
of the annual salary received by the

appeinting official. ... Tt 1is further
provided that the provisions of Act [No.]
g§7-421 ... shall he extended by the

enactment of this bill.'"
(Emphasis added.)

In 1996, Scott died, and Karen Tucker became the
assistant tax assessor-Bessemer. Tucker renewed Birchfield's
appcecintment as chief deputy tax assesscr-Bessemer.

In 1999, the Alabama Legislature enacted Act No. 99-647,
Ala. Acts 19%9. In pertinent part, that act provided:

"Section Z. (a) Commencing immediately following
the effective date of this act, the elected

Agsistant Tax Assessor, Bessemer Division, of
Jefferson County shall be entitled to an additional

10
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expense allowance in the amount of eleven thousand
twenty dollars (811,020} per annum, which shall be
in addition to all other expense allowances,
compensation, or salary provided by law.

"(b) Beginning with the expiration ¢f the term
of the incumbent elected Assistant Tax Assessor,
Bessemer Division, the annual salary for the elected
Agsistant Tax Assessor, Bessemer Division, shall be
sixty-six thousand four hundred twenty dollars
($66,420} per annum ... and at that time, subsection
(a} shall become null and void.

"

"Section 4. (&) Commencing on the first day of
the month immediately following the effective date
of this act, the Chief Depuly Tax Assessor, Bessemer
Division, of Jefferson County shall be entitled to
an additional expense allcowance in the amount of
nine thousand seven hundred twenty dollars ($9,720)
per annum which shall be in additlion to all cother
expense allowances, compensation, or salary provided
by law.

"(b) Beginning with the expiration of the term
of the incumbent Chief Deputy Tax Assessor, Bessemer
Division, the annual salary for the Chief Deputy Tax
Assessor, Bessemer Division, shall be fifty-nine
thcusand seven  hundred  seventy-sight dollars
($59,778) per annum ... and at that time, subsection
(a} shall become null and void."
On May 2, 2003, Strickland sent a memorandum tc Tucker
and a number of other Jefferson Ccunty officials in which he
opined that Act No. 2000-108, Ala. Acts 2000, the Omnibus

Compensation Act, entitled certain Jefferson County cfficials,

including the assistant tCax assessor-Bessemer, Lo a COLA In

11
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an amount equal to 3% cof their base compensation. The list of
officials who Strickland opined were entitled to COLAs by
virtue of the COmnibus Compensation Act did not include the
chief deputy tax assessor-Bessemer.

Birchfield testified that she received a copy of
Strickland's May 2, 20032, memorandum and that she and Tucker
then began guesticoning Jefferson County officials regarding
whether Birchfield was entitled to COLAs. Birchfield testified
that she subsequently received a copy of an e-mail that Doug
Hand, who had become the Jefferson County Payroll Manager, had
written Strickland on May &, 2002. Hand noted that he was
responding to a telephone call in which Strickland had
informed Hand that, as a result of Strickland's May 2, 2003,
memorandum regarding COLAs, Birchfield and three other
appolinted employees o¢of Jefferscon County were claiming that
they also were entitled to COLAs. EHand's e-mail further
stated:

"My interpretation cof the applicable laws 1is

that none ¢f these pesitions is due an increase at

this time as a result of your COLA opinion. Act No.

96-541 states that these positlions 'shall receive an

annual salary equal to Jefferson County merit system

class 30, but In no event shall such salary exceed

80 percent of the annual salary received by the
appointing official.' A1l of these positions resached

12
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the 90% maximum several years ago and your recent

opinion regarding COLA's has resulted in a present

increase 1in expense allowances for the appolinting
officials, but not a present increase 1in their
salary amounts.

"None of these four appointed positions 1in
question received an expense allowance prior Lo the
passage of Acts No. 85-647 and 2000-359 which
established expense allowances of fixed dollar
amounts for the remainder of this current term of
office. These expense allowances are not tied to the
salary or expense allowance amount being paid te the
appeinting officials,

"T hope this explains why none of these four
appcinted positions is due an increase in salary or
expense allowance at this time. ..."

(Emphasis added.)

On May 9, 2003, Strickland forwarded a copy of Hand's e-
mail to Tucker. That same day, Tucker wrcte Strickland a
letter and an e-mail. In both her letter and her e-mail,
Tucker expressed her belief that the chief deputy tax
assessor-Bessemer was entitled tc COLAs. On May 27, 2003,
Tucker and at least one other elected Jefferscon County
official sent Strickland a letter reguesting that he seek an
opinion from the attorney general regarding whether the chief
deputy tax assessor-Bessemer and certain other appointed

Jefferson County officials were entitled to COLAs,

On September 25, 2003, Tucker sent Hand an e-mail 1in

13
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which she reguested that he "please revisit Section 4 of Act
No. 87-421 and compare to Section 4 of Act No. 2000-108 and
explain why the 2003 3% COLA would not apply to Chief Deputies
as 'any and all benefits that are received by Merit System
Employees.'" Birchfield testified that she was given a copy of
Tucker's September 25, 2003, e-mail to Hand.

Hand responded to Tucker's e-mail 1in an e-mail dated
September 29, 2003, in which he stated:

"I have a memc 1in my files dated June 10, 1992
from Andy Strickland giving his opinion as Lo
whether the Chief Deputy Tax Assessor was eligible
for longevity payments., In Lhat memo, Andy states,
regarding Act 87-421: 'The compensation limitatiocn
of "ninety percent™ in Section 3 applies only Lo
"such compensation." It does not apply to the
"benefits ... including longevity payments" 1in
Section 4.' Also, 1n the memo's conclusion, Andy
writes: 'Section 4 of Act Neo. 87-421 which awards
"all benefits ... including lcngevity payments" to
said Chief Deputy is "extended" by Act No. 89-1009
and such benefits, including longevity payments, are
in addition to the annual salary and are not limited
by the 90% cap on the "salary" of the Chief Deputy.’

"Tf the kbenefits authorized by Section 4 of Act
No. 87-421 are in addition to the annual salary, as
Andy states, then the 3% COLA should not be
considered such a benefit because the COLA is not in
addition to the annual salary, but becomes a part cof
the annual salary (i.e., the COLA 1is an adjustment
to the salary; 1t 1s referred to as a 'salary
adjustment increase' throughout the Commission
resclution which authorizes it). And 1f the argument
1s now being made that the COLA should be considered

14
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a benefit authorized by Section 4, then why have we
not been paying (and nc¢ one, Lo my knowledge, has
ever argued that we should have paid) the COLA to
the Chief Depubties each year In the past since, in
Andy's ocopinion, such benefits were not limited by
the 90% cap on salary?

"Unless instructed ctherwise by my supervisors
or the County Attorney's office, we will proceed
with dimplementing the pay rates for the Chief
Deputies (which do nct include the 3% COLA) as
stated in the email T sent to you last week."

Birchfield testified that Tucker gave her a copy of Hand's
September 29, 2003, e-mail.

Birchfield testified that, on September 30, 2003, she
received an e-mall from Tucker, which stated:

"Ok so the COLA 1is not considered as a
'benefit.' So it becomes 'compensation.' Now the
preblem is  the salary is set legislatively at
559,778 and is no longer at 90%. The 20% was used as
a cap only and not as a minimum salary. Do you want
to respond?"”

Rirchfield testified that she then sent Hand an e-mail on
September 320, 2003, which stated:

"Doug —-- It looks like the basic problem 1is in
terminology and definition. When Andy sald in his
last sentence 'are in addition to the annual salary
and are not limited by the 90% cap on the "salary"
of the Chief Deputy,’ he should have used the
wording from the '87 bill, Section 3, which states
'compensation.' I was appcinted in 1987 under that
enabling act and was told that my compensation would
egual Merit System Grade 30 nct to exceed 90% of the
appointing authorities! compensabtion, Other

15
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legislation passed 1in 89 (Act 88-1009) set the
salary of the appointing authorities and the chief
deputies {the chief deputies' salary still did not
exceed the 90% cap on compensation set under 87-421
but 1f it had we would have been limited to 90% of
the compensation of the appointing authority). Act
86-541 simply eliminated the Step 5 within Class 30
and had no effect on the compensation of said Chief
Deputies. Act 99-647 gave the appointing authorities
and the chief deputies an expense allowance (ancther
form of compensation) that rolled intc salary and
alsc set the salary of all effective October 1,
2003. Salary 1is Jjust one form of compensaticn and
should not be read as replacing the promise of
compensation made to the Chief Deputies in Act 87-
4271, Act 99-647 which allowed expense allowances for
the Chief Deputles as well as the Appolnting
Authorities c¢learly shows that other forms of
compensation should [ke] and are allowed to the
Chief Deputies.

"The COLA granted to the Appointing Authoritlies
is definitely a form of compensaticn even when 1t
turns inte salary at the beginning of the term,
Salarv being only a part of compensation, the chief
Deputies should receive an allowance that takes them
back up te 80% of the compensation of the Appolinting
Authorities.

"Act 99-647 does not have a repealing statement
80 1t did not repeal 87-421. Acts 8%9-1009% and 96-541
which deal with salary of the Chief Deputies was nob
intended to repeal Section 3 of 87-421 Dbecause
salary 1s clearly shown as a portion of compensaticon
-— there is no conflict there. In fact, bcth of
these laws state that 'It 1is further provided that
the provisicns ¢f Act No. 87-421 and 88-946 shall be
extended by the enactment of this bill,' indicating
that there was no Iintent to repeal anything.

"The Jefferson County Commissicn provides a
Statement o¢f Compensation annually toe all its

16
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employees listing all the forms of compensation
given to employess and stresses that salary is just
a part of compensation.

"Please correct my compensaticon to include the
salary as set under Act 99-647 and other allowances
that would make the compensation equal to Grade 30
step 10 as provided under Act 87-421, not to exceed
0% of the compensaticn of the Assistant Tax
Assessor, Karen Tucker,"

That same day, Hand sent Birchfield an e-mail stating:

"Effective COctober 1, 2003, your salary is set
at an annual amount of $5&,778 by Act # 98-647. As
of that date, the amount you are pald no longer has
anything to do with the amount paid to a Grade 30 in
the Jefferson County Merit System nor is it affected
in any way by the amount paid tc the Tax
Assessor-Bessemer (i.e,, the maximum limitation of
0% of the salary pald to the Tax Assessor-Bessemer
is no longer in effect).

"You make Lhe statement ... Chat 'Salary is just
one form of compensaticn and should nct be read as
replacing the premise of compensation made to the
Chief Deputies 1n Act 87-421.' The 1issue oI the
ameount ¢of cempensation to be pald to Chief Deputies
1s addressed in the first sentence of Secticn 3 of
Act # 87-421 which reads as follows: 'Said Chief
Deputies shall be compensated at a rate equal to
Jefferson County Merit System Class Thirty, however,
in no event shall such compensation exceed ninety
percent o¢f the compensation received by the
Appolnting Authority.' I don't see how this
compensation descriked 1in Section 3  could Dbhe
interpreted as anything other than salary, primarily
because tLhe compensation was set at a rate equal to
a Jefferson County Merit System Class {(or Grade) 30
and each Grade in the Merit System has a range of
salary amounts assigned to it. So if you are talking
abeout the amcunt pald to a Grade 30 1in the system,

17
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vou are talking about a salary amount. There is no
other type of compensation assigned to a Grade 30 in
the system, only salary. In fact, in the subseguent
acts (# 89-1009 and # 96-541) related Co the pay of
the Chief Deputies, the term salary 1s used 1in
Section 3 of those acts when discussing the issue of
the amount to be paid being equal to the amount paid
to a Grade 30.

"With that being the case, T believe it becomes
clear that Act # 89-1009 simply changed Section 3 to
read Class (i.e., Grade} 30, Step 5 instead of just
Class 30; Act # 96-541 changed Section 3 to cnce
again read just Class 30; and then Act # 89-647 set
a new salary amount effective October 1, 2003 which
replaces the salary amounts authorized by these
previous acts.

"As for the implementation of these new pay
rates, my plan remains the same as stated in the
last paragraph of my emall sent to Karen yesterday

Subsequently, Birchfield received a copy of an opinion of
the Alazbama Attorney General, which had been requested by a
member ¢f the Alabama Legislature. In pertinent part, Chat
opinion, which was datea July 27, 2004, stated:

"The acts state that the 'Chief Deputy shall
recelve any and all benefits that are received by
Merit System Employees, including leongevity payments

' ... It 1is the opinion of this Office that
cost of-living increases gqualify as such a benefit.
Therefore, if the Jefferson County Commission grants
merit system emplcoyees 1in  Jefferscon County a
cost-of-1living increase, the chief deputies would be
entitled to the same cost-of-living increase. This
cost-of-living increase will not be subject to a
limitation o¢of 90 percent of the cost-of-living

18
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increase received by the appointing authorities. The

only limitation placed on the compensation of the

chief deputies is that their salary should not

'exceed 90 percent of Lhe annual salary received by

the appointing official.' 1886 Ala. Acts No. 96-541,

757."

(Emphasis added.)

Birchfield testified that, after she received a copy of
the attorney general's opinion, she telephoned Jeff Sewell,
whe was then the assistant county attorney, and asked him
whether she would be entitled to COLAs, and that Sewell told
her that the attorney general's opinion "clearly state[d] that
[she] should have had [COLAs] since 1987." Birchfield further
testified that she asked Sewell what course of action she
should take to obtain COLAs and that Sewell told her to notify
Hand. Birchfield testified that she told Sewell that she
wanted to c¢laim the COLAs she should have received since 1987
and that Sewell told her to tell the payroll clerk that she
wanted to file & c¢laim against the county. Birchfield also
testified that she communicated the substance o¢f her
conversation with Sewell to Tucker and the persons who were
appointed chief deputies in Birmingham and Bessemer.,

On September 8, 2004, Birchfield submitted to Jefferson

County a written claim for COLAs from 1887 through August

19
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2004. Her claim tectaled $98,575.48. Birchfield testified that,
on September 15, 2004, Jefferson County paid her $1,640.76 as
a COLA for the period October 1, 2003, through September 15,
2004. On September 28, 2004, Birchfield submitted an amended
claim for COLAs for the period September 28, 1887, through
September 30, 2003. In February 2005, Jefferscn County paid
Birchfield $1,352.40, which represented a COLA for the period
October 1, 2002 through September 20, 2002. In January 2006,
Birchfield submitted an amended claim for COLAs totaling
$135,333.44. Birchfield later received COLAs for the periods
October 1, 2005, through September 20, 2006, and Octobker 1,
2006, through September 30, 2007.

Birchfield testified that, after receiving additicnal
infermation from Jefferson County regarding the COLAs
authorized by the Jefferson County Commission for the period
from September 29, 1987, through September 30, 2002, she had
calculated that the total COLAs she was due was $141,542.24,

Standard of Reviecw

"'MUIWlhen a trial court hears ore tenus
testimony, dits findings on disputed facts are
presumed correct and its Jjudgment based on those
findings will not ke reversed unless the judgment is
palpakly erroneocus c¢r manifestly unjust.'"' Water
Works & Sanitary Sewer Bd. v. Parks, 977 So. 2d 440,

20
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443 {(Ala. 2007) {(quoting Fadalla v. Fadalla, %29 So.
24 429, 433 (Ala. 2005), quoting in turn Philpot v,
State, 842 So. 24 122, 125 {(Ala. 2002)). '"The
presumpticn ¢f correctness, however, 1s rebuttable
and may be overcome where there is insufficient
evidence presented Lo tLhe trial court Lo sustain its
judgment.™' Waltman v. Rowell, 913 So. 2d 1083, 1086
(Ala. 2005) (gquoting Dennis v. Dobbs, 474 So. 2d 77,
79 (Ala. 1985)). 'Additionally, the ore tenus rule
does nobt extend to c¢loak with a presumption of
correctness a trial judge's conclusions of law or
the incorrect application of law to the facts.'
Waltman v. Rowell, 913 So. 2d at 108e6."

Retaill Developers of Alabama, LLC v. East Gadsden Golf Club,

Inc., 985 So. 2d 924, 929 (Ala. 2007).

Analvsis

Jefferson County argues, among other things, that the
trial court erred in finding in favor of Birchfield with
respect to her misrepresentation c¢laim because, Jefferson
County savys, the statements upon which Birchfield bases her
misrepresentation claim were all expressions of opinion. In

Jones v. McGuffin, 454 So. Zd 509 (Ala. 1984), the McGuffins

conditioned their purchase of a home on a favorable report by
a structural engineer. Jones, the structural engineer,
inspected the home and, although he noted several cracks in
the walls, stated that "in [his] opinion" the home was in

excellent structural condition. 454 So. 2d at 510. The
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McGuffins purchased the home and soon thereafter had to spend
over $12,000 to repair the foundaticen of the home. The
McGuffins sued Jones and stated a claim of misrepresentation.
The supreme court held that "mere statements of copinion are
not material facts upon which actions for legal fraud can ke
maintained." 454 So. 2d at 512,

In the case now Dbefore us, the statutes governing
Birchfield's compensation did not specifically address the
gquestion whether she was entitled to COLAs. Consequently,
until the legislature enacted an act specifically answering
that question or that guestion was resolved by a court of last

resort, see, e.g9., ExX parte C.L.C., 897 So. 2d 234, 236-37

(Ala. 2004) (holding that an appellate court accords no
presumption of correctness to a trial court's ruling on a
question of law and that, on certicorari review, the supreme
court accords no presumption of correctness to the legal
conclusions of an intermediate appellate court), any statement
purporting to answer that guestion was necessarily a mere

expression of opinion.® Even the attorney general's opinion

‘Because the resolution of this appeal does not reguire
18 to reach the issue whether Birchfield was entitled to COLAS
from September 29, 1987, through September 30, 2002, we
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concluding that Birchfield was entitled to COLAs was merely an

advisory oplinion. See Osborne v. Banks, 439 So. 2d 695, 698

(Ala. 1983) ("Although an attorney general's opinion is
entitled to great weight, it does not have the force and
effect of law and is only advisory in nature."). Birchfield
admitted that, when Scott teld her in 1987 that she would not
be entitled to COLAs under Act No. 87-421, he was expressing
his "opinion." Accordingly, we conclude that the
representations on which Birchfield bases her
misrepresentation claim were merely expressions of opilnion
that will not support a misrepresentation c¢laim and,
therefore, that the trial court erred in finding in favor of
Birchfield with respect tc her misrepresentation claim. See
Jones.

Paragraph 15 o¢f the tCrial court's Jjudgment appears Lo
find in favor of Birchfield with respect to her claim seeking
a declaratory judgment. With respect to that ruling, Jefferson
County argues, amcong cther things, that the trial court erred
because, Jefferson County says, the statute of limitaticns

contained in § 6-2-28{m), Ala. Code 1975, bars Birchfield's

express no opinion regarding that Issue,
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claim for declaratory relief. Section 6-2-38{m) provides:

"(m) A1l actions for the recovery of wages,
overtime, damages, fees, or penalllies accruing under
laws respecting the payment of wages, overtime,
damages, fees, and penalties must be brought within
two vyears."

The parties have not cited any caselaw specifically
addressing the 1issue whether a COLAs constitutes "wages"
within the meaning of § 6-2-328(m}; however,

"[wlhen Interpreting a statute, this Court is bound
to look to the plain meaning of the words used by
the legislature.

"'"In determining the meaning of a
statute, this Court 1lcoks to the plain
meaning of the words as written by the
legislature. As we have said:

"'M"i'Words used in a statute must
be given their natural, plzin,
ordinary, and cecmmonly understood
meaning, and where plain language
is wused a court 1is bound to
interpret that language Lo mean
exactly what it says. TIf the
language ctf the statute is
unambiguous, then there 1s no
room for Jjudicial construction
and the clearly expressed intent
of the legislature must be given
effect.,’'

"!'"Blue Cross & Blue Shield v, Nielsen, 7114
So. 2d 293, 296 (Ala. 1998) (guoting IMED
Corp. v. Systems Eng'g Assocs. Corp., 602
So. 2d 344, 346 (Ala. 1992)y)....""
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"Tolar Constr., LLC v. Kean Elec. Co., 944 So. 2d
138, 14¢ (Ala., 2006)."

Cleburne County Comm'n v. Norton, 979 So. 2d 766, 773 (Ala.

2007) . Black's Law Dictionary 1610 (8th ed. 2004) defines

"wage" as follows:

"(usulally] pllural]}) Payment for labor or services,
usulally] based on time worked or guantity produced;
speciflically], compensation of any employee bhased
on time worked or output o¢f production @ Wadges
include every form of remunsration pavable for a
given period to an individual for personal services,
including salaries, commissions, vacation ©pay,
bonuses, and the reasonable value of board, lodging,
payments in kind, tips, and any similar advantage
recelived from the employer. An employer usulally]
must withhold income taxes from wages., ..."

(Emphasis added.) Accordingly, we conclude that COLAs
constitute "wages" for purposes of § 6-2-38(m). Consequently,
5 6-2-38(m) barred Birchfield from recovering any COLAs she
may have been cwed for periods more than two years before she
filed her action. Because she had been paid all COLAs she may
have been owed for periods within two years before she filed
her acticn, the trial court erred Iin finding in her favor with
respect to the claim seeking a declaratory judgment. See § 6-
2-38(m) .

In summary, we reverse Lhe judgment of the trial court

insofar as 1t found in favor of Birchfield with respect to her
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claim of misrepresentation and her claim seeking a declaratory
Judgment, and we remand the cause to the trial court for
further ©proceedings consistent with this opinion.’ We
pretermit discussion of the other issues and arguments
presented by Jefferson County.

REVERSED AND REMANDED.

Pittman and Moore, JJ., concur.

Thompson, P.J., and Thomas, J., concur 1in the result,
without writings.

"The judgment of the trial court implicitly found in favor
of Jefferson Ccunty with respect to Birchfield's breach-of-
contract c¢laim, and that holding is supported by Alabama
caselaw heolding that "the salary of a public officer is not
based upon a contract.” Cleburne County Comm'n, 979 So. 2Zd at
772, Neither party has challenged that ruling of the trial
court on appeal.
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