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F a c t s 

On January 23, 2008, a t a p p r o x i m a t e l y 4:45 a.m., N o b l i t t 

was d r i v i n g h i s auto m o b i l e west on U.S. Highway 72 ("Highway 

7 2 " ) , a f o u r - l a n e highway w i t h two westbound l a n e s and two 

eastbound l a n e s s e p a r a t e d by a median, when h i s automobile 

c r o s s e d the median i n t o the eastbound l a n e s and s t r u c k an 

automobile o c c u p i e d by Malone. A l v i n Ray Poe, a w i t n e s s who 

was d r i v i n g west on Highway 72 a p p r o x i m a t e l y o n e - e i g h t h of a 

m i l e b e h i n d N o b l i t t , t e s t i f i e d i n h i s d e p o s i t i o n t h a t he f i r s t 

o b s e r ved N o b l i t t ' s a u tomobile w e l l o f f the s h o u l d e r of the 

westbound l a n e s near a fence and t h a t 

" [ s ] u d d e n l y [ N o b l i t t ' s a u t o m o b i l e ] v e e r e d a c r o s s 
b o t h westbound l a n e s i n t o the median and was jumping 
around i n the median. Then [ N o b l i t t ] came back 
a c r o s s the westbound l a n e s and he dropped down t o a 
low p l a c e . He went out of s i g h t . 

"Then I saw him g o i n g up the h i l l on the o t h e r 
s i d e . He suddenly v e e r e d back a c r o s s b o t h l a n e s , 
a c r o s s the median, a c r o s s the eastbound l a n e s i n t o 
the s h o u l d e r , back out i n t o the eastbound l a n e s and 
proceeded west i n the eastbound l a n e s . By t h a t time 
I had g o t t e n up a l i t t l e c l o s e r . I was s t i l l i n the 
westbound l a n e . He was i n the eastbound l a n e . 

" I d i d n ' t a c t u a l l y see. I knew t h e r e was some 
inv o l v e m e n t w i t h a v e h i c l e , I t h i n k he s i d e s w i p e d 
i t . Then I saw v e h i c l e s l e a v i n g the l i g h t a t County 
L i n e Road and they h i t head-on. I t h i n k they were 
bot h i n the i n s i d e l a n e . " 
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Poe f u r t h e r t e s t i f i e d t h a t he stopped, t e l e p h o n e d 

emergency 911 t o r e p o r t the a c c i d e n t , and went t o check on the 

peop l e i n v o l v e d i n the c o l l i s i o n . Poe t e s t i f i e d t h a t when he 

f i r s t got t o the scene of the c o l l i s i o n , he stopped t o check 

on a woman who was c o m p l a i n i n g of p a i n , w h i l e another man went 

t o check on N o b l i t t . The o t h e r man t o l d Poe t h a t he c o u l d not 

communicate w i t h N o b l i t t , who "was j u s t s i t t i n g t h e r e " i n h i s 

au t o m o b i l e . A f t e r an ambulance a r r i v e d , Poe went over t o 

N o b l i t t ' s a u t o m o b i l e and N o b l i t t "was s t i l l s i t t i n g t h e r e and 

wasn't s a y i n g a n y t h i n g . " Poe then l e f t N o b l i t t ' s a utomobile 

and r e j o i n e d the man who had f i r s t checked on N o b l i t t . 

T h e r e a f t e r , a deputy a r r i v e d , and Poe and the deputy checked 

on N o b l i t t . N o b l i t t " s t i l l wasn't s a y i n g a n y t h i n g . " Poe 

t e s t i f i e d t h a t , based on the e r r a t i c way t h a t N o b l i t t had been 

d r i v i n g i m m e d i a t e l y b e f o r e the c o l l i s i o n , he assumed t h a t 

N o b l i t t was i n t o x i c a t e d ; however, Poe t e s t i f i e d t h a t 

" [ n ] e i t h e r the deputy [ n ] o r [ P o e ] c o u l d s m e l l a l c o h o l on him 

or the v e h i c l e . " Poe f u r t h e r t e s t i f i e d : 

"The deputy had a f l a s h l i g h t . We b o t h l o o k e d i n 
the v e h i c l e . We l o o k e d i n the back. I t l o o k e d l i k e 
egg c a r t o n s or something back t h e r e as I r e c a l l . 
There were no b o t t l e s , no cans or a n y t h i n g i n the 
f l o o r b o a r d t h a t we saw a t t h a t t i m e . H i s window was 
e i t h e r down or the door was open, I can't r e c a l l f o r 
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s u r e , but we c o u l d n ' t s m e l l any odors from the 
v e h i c l e . " 

N o b l i t t t e s t i f i e d i n h i s d e p o s i t i o n t h a t he had no memory 

of the c o l l i s i o n . He t e s t i f i e d t h a t , the n i g h t b e f o r e the 

a c c i d e n t , he had v i s i t e d h i s w i f e , who was a p a t i e n t i n a 

h o s p i t a l , and then had gone t o bed a t a p p r o x i m a t e l y 8:30 p.m. 

On the morning of the a c c i d e n t , he got up a t 4:00 a.m.; took 

a shower; s h a v e d ; took h i s p r e s c r i p t i o n m e d i c i n e , which 

c o n s i s t e d of a p r e s c r i p t i o n m e d i c a t i o n f o r h i g h b l o o d p r e s s u r e 

and a p r e s c r i p t i o n m e d i c a t i o n f o r h i g h c h o l e s t e r o l ; and l e f t 

h i s house a t 4:30 a.m. t o go t o h i s b u s i n e s s , Monrovia Market 

and D e l i . On the way, he c a l l e d h i s s t e p s o n on h i s c e l l u l a r 

t e l e p h o n e , had a c o n v e r s a t i o n w i t h him, and ended the c a l l 

when he was p a s s i n g Madison Square M a l l on Highway 72 s e v e r a l 

m i l e s b e f o r e he reached J e f f Road, the r o a d where he t u r n s o f f 

of Highway 72 t o go t o h i s b u s i n e s s . N o b l i t t t e s t i f i e d t h a t he 

does not remember a n y t h i n g from the time he ended h i s c a l l 

w i t h h i s s t e p s o n u n t i l he woke up i n the h o s p i t a l a f t e r the 

c o l l i s i o n . The c o l l i s i o n o c c u r r e d a p p r o x i m a t e l y t h r e e m i l e s 

a f t e r N o b l i t t had p a s sed J e f f Road; N o b l i t t t e s t i f i e d t h a t he 

d i d not know why he p a ssed J e f f Road i n s t e a d of t u r n i n g onto 

i t . 
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N o b l i t t t e s t i f i e d t h a t he had not drunk any a l c o h o l s i n c e 

1971 and t h a t he had never had an adverse r e a c t i o n t o h i s 

p r e s c r i p t i o n m e d i c a t i o n . 

Dr. A m r i t A r o r a , a b o a r d - c e r t i f i e d n e u r o l o g i s t who 

examined N o b l i t t i n the i n t e n s i v e - c a r e u n i t o f H u n t s v i l l e 

H o s p i t a l on the day o f the c o l l i s i o n and s u b s e q u e n t l y t r e a t e d 

N o b l i t t , t e s t i f i e d i n h i s d e p o s i t i o n as f o l l o w s : 

"Q. A l l r i g h t . What h i s t o r y or u n d e r s t a n d i n g d i d you 
have r e g a r d i n g the reason f o r Mr. N o b l i t t b e i n g i n 
the h o s p i t a l and f o r you b e i n g r e q u e s t e d t o c o n s u l t 
w i t h him? 

"A. He was -- he had been i n a motor v e h i c l e 
a c c i d e n t w i t h an u n e x p l a i n e d p e r i o d where he was 
d r i v i n g f o r a few m i l e s , and due t o the u n e x p l a i n e d 
p e r i o d i n absence o f time , t h e y c a l l e d me i n t o 
e v a l u a t e f o r any p o t e n t i a l n e u r o l o g i c cause. 

"Q. Was i t your u n d e r s t a n d i n g t h a t Mr. N o b l i t t had 
gone f o r some p e r i o d o f time w i t h o u t any r e c a l l or 
r e c o l l e c t i o n o f the events s u r r o u n d i n g the a c c i d e n t ? 

"A. Yes. 

"Q. And t h a t t h i s had o c c u r r e d f o r some l e n g t h o f 
time p r i o r t o the time o f the a c c i d e n t ? 

"A. That's c o r r e c t 

"Q. ... D i d you conduct an e x a m i n a t i o n o f Mr. 

N o b l i t t ? 

"A. I d i d . 

"Q. A l l r i g h t . As a r e s u l t — w e l l , f i r s t of a l l , 
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w i t h r e g a r d t o the h i s t o r y t h a t you r e c e i v e d , d i d 
you have any i n d i c a t i o n whatsoever t h a t Mr. N o b l i t t 
was i n t o x i c a t e d a t the time of t h i s a c c i d e n t ? 

"A. No. 

"Q. A l l r i g h t . D i d you have any i n d i c a t i o n t h a t he 
was under the i n f l u e n c e of any drugs a t the time of 
t h i s a c c i d e n t t h a t would e x p l a i n h i s c o n d i t i o n ? 

"A. No. 

"Q. A l l r i g h t . As a r e s u l t of your e x a m i n a t i o n , d i d 
you form a d i a g n o s i s or o p i n i o n as t o what may have 
caused the e p i s o d e t h a t he d e s c r i b e d t o you? 

"A. We d i d . 

"Q. Okay. And what was t h a t o p i n i o n ? 

"A. The most l i k e l y d i a g n o s i s was complex p a r t i a l 
s e i z u r e . 

"Q. Would you p l e a s e e x p l a i n t o the l a d i e s and 
gentlemen of the j u r y what a complex p a r t i a l s e i z u r e 
i s ? 

"A. A s e i z u r e i s an e l e c t r i c a l s h o r t c i r c u i t i n the 
b r a i n . A p a r t i a l s e i z u r e i s one t h a t i n v o l v e s p a r t 
of the b r a i n t h a t can sometimes cause l o s s of time 
and awareness. 

"Q. A l l r i g h t . Assuming t h a t your d i a g n o s i s or 
o p i n i o n was, i n f a c t , what o c c u r r e d , would Mr. 
N o b l i t t have had any advanced warning t h a t he might 
be about t o s u f f e r such a s e i z u r e ? 

"A. No, he would not. 

"Q. Assuming t h a t Mr. N o b l i t t l a p s e d i n t o some l e v e l 
of u n c o n s c i o u s n e s s a t t h a t t i m e , c o u l d he have done 
t h a t and t h e r e have been no warning of any symptoms, 

6 



2090362 

and c o u l d he have done t h a t w i t h o u t knowledge t h a t 
t h a t c o n d i t i o n was about t o occur? 

"A. Yes. 

"Q. Okay. What type of t r e a t m e n t d i d you r e n d e r t o 
Mr. N o b l i t t a t t h a t time? 

"A. We s t a r t e d him on an a n t i - s e i z u r e m e d i c a t i o n 
c a l l e d Keppra. 

"Q. Have you c o n t i n u e d t o see Mr. N o b l i t t s i n c e t h a t 
date? 

"A. Yes, I have. 

"Q. Are you s t i l l c o n t i n u i n g t o t r e a t him f o r a 
s u s p e c t e d s e i z u r e c o n d i t i o n ? 

"A. Yes, I am. 

"Q. And i s he s t i l l on m e d i c a t i o n f o r t h a t purpose? 

"A. He i s . 

"Q. Had you ever seen Mr. N o b l i t t p r i o r t o January 
the 23rd of 2008? 

"A. No, I have not — no, I d i d not. 

"Q. Do you have any h i s t o r y whatsoever or any 
i n d i c a t i o n whatsoever t h a t Mr. N o b l i t t had ever 
s u f f e r e d a c o n d i t i o n or event of t h i s type p r i o r t o 
January the 23rd of 2008? 

"A. No." 

P r o c e d u r a l H i s t o r y 

On F e b r u a r y 28, 2008, Malone sued N o b l i t t , s t a t i n g c l a i m s 
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of n e g l i g e n c e and wantonness. Answering, N o b l i t t d e n i e d t h a t 

he was g u i l t y of n e g l i g e n c e or wantonness and, as an 

a f f i r m a t i v e d e fense, a s s e r t e d t h a t he was not n e g l i g e n t or 

wanton because, he s a i d , he had suddenly l o s t c o n s c i o u s n e s s 

b e f o r e the c o l l i s i o n , he had not done a n y t h i n g t o cause h i s 

l o s s of c o n s c i o u s n e s s , and he c o u l d not have f o r e s e e n t h a t he 

would l o s e c o n s c i o u s n e s s . See Walker v. C a r d w e l l , 348 So. 2d 

1049 ( A l a . 1977) ( r e c o g n i z i n g t h a t an i n v o l u n t a r y and 

u n f o r e s e e a b l e l o s s of c o n s c i o u s n e s s c o n s t i t u t e d an a f f i r m a t i v e 

defense t o n e g l i g e n c e and wantonness c l a i m s based on an 

a u t omobile a c c i d e n t ) . On September 11, 2009, N o b l i t t moved f o r 

a summary judgment based on t h a t a f f i r m a t i v e d e f e n s e . He 

s u p p o r t e d h i s summary-judgment motion w i t h h i s d e p o s i t i o n , 

Poe's d e p o s i t i o n , and Dr. A r o r a ' s d e p o s i t i o n . 

A l s o on September 11, the t r i a l c o u r t e n t e r e d an o r d e r 

d i r e c t i n g Malone t o respond t o N o b l i t t ' s summary-judgment 

motion w i t h i n 21 days. Malone n e i t h e r moved t o s t r i k e any of 

the e v i d e n c e N o b l i t t had s u b m i t t e d i n s u p p o r t of h i s summary-

judgment motion, nor s u b m i t t e d any e v i d e n c e i n o p p o s i t i o n t o 

N o b l i t t ' s summary-judgment motion, nor responded i n any o t h e r 

way t o N o b l i t t ' s summary-judgment motion. On October 6, 2009, 
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the t r i a l c o u r t e n t e r e d an o r d e r g r a n t i n g N o b l i t t ' s summary-

judgment motion. 

On October 16, 2009, Malone, h a v i n g employed new c o u n s e l , 

moved the t r i a l c o u r t t o v a c a t e the summary judgment i n f a v o r 

of N o b l i t t on the ground t h a t her former c o u n s e l ' s f a i l u r e t o 

f i l e a n y t h i n g i n response t o N o b l i t t ' s summary-judgment motion 

c o n s t i t u t e d an e x t r a o r d i n a r y c i r c u m s t a n c e t h a t j u s t i f i e d the 

v a c a t i n g of the o r d e r g r a n t i n g N o b l i t t ' s summary-judgment 

motion. In su p p o r t of her motion, Malone s u b m i t t e d an 

a f f i d a v i t i n which she a t t e s t e d t h a t she had kept i n c l o s e 

c o n t a c t w i t h her p r i o r c o u n s e l c o n c e r n i n g the s t a t u s of her 

a c t i o n , t h a t her p r i o r c o u n s e l had i n f o r m e d her t h a t he would 

be r e s p o n d i n g t o N o b l i t t ' s summary-judgment motion, and t h a t 

she had not l e a r n e d t h a t her former c o u n s e l had not responded 

t o N o b l i t t ' s summary-judgment motion u n t i l a f t e r the t r i a l 

c o u r t had e n t e r e d i t s o r d e r g r a n t i n g N o b l i t t ' s summary-

judgment motion. 

N o b l i t t r e p l i e d t o Malone's motion t o v a c a t e the summary 

judgment on October 28, 2009. N o b l i t t a s s e r t e d t h a t Malone's 

former c o u n s e l had not responded t o N o b l i t t ' s summary-judgment 

motion because he r e c o g n i z e d t h a t the summary-judgment motion 
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was due t o be g r a n t e d and t h a t , t h e r e f o r e , h i s f a i l u r e t o 

respond d i d not c o n s t i t u t e an e x t r a o r d i n a r y c i r c u m s t a n c e t h a t 

j u s t i f i e d v a c a t i n g the summary judgment. N o b l i t t a l s o a s s e r t e d 

t h a t the t r i a l c o u r t s h o u l d deny Malone's motion t o v a c a t e the 

summary judgment because, he s a i d , Malone had not s u b m i t t e d 

any e v i d e n c e w i t h t h a t motion e s t a b l i s h i n g the e x i s t e n c e of a 

genuine i s s u e of m a t e r i a l f a c t . 

On November 20, 2009, the t r i a l c o u r t h e l d a h e a r i n g w i t h 

r e s p e c t t o Malone's motion t o v a c a t e the summary judgment. 

F o l l o w i n g the h e a r i n g , Malone moved the t r i a l c o u r t t o 

supplement the r e c o r d t o i n c l u d e documents t h a t Malone's 

c o u n s e l had r e f e r r e d t o d u r i n g the h e a r i n g r e g a r d i n g Malone's 

motion t o v a c a t e the summary judgment. The documents i n c l u d e d 

N o b l i t t ' s answers t o Malone's i n t e r r o g a t o r i e s , which i n c l u d e d 

the f o l l o w i n g i n t e r r o g a t o r y and answer: 

"22. Had you taken any p r e s c r i p t i v e or 
n o n - p r e s c r i p t i v e drugs w i t h i n t w e n t y - f o u r (24) hours 
of the s u b j e c t c o l l i s i o n ? I f so, p l e a s e i d e n t i f y the 
drug, the date and time taken and the amount t a k e n . 

"ANSWER: L i p i t o r and A c c u p r i l . I do not know i f I 
took an Ambien or n o t . " 

On November 30, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

d e n y i ng Malone's motion on the ground t h a t Malone had n e i t h e r 
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d i r e c t e d the t r i a l c o u r t t o any e v i d e n c e t h a t was i n the 

r e c o r d b e f o r e the e n t r y of the summary judgment t h a t 

e s t a b l i s h e d the e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t 

nor s u b m i t t e d any new e v i d e n c e e s t a b l i s h i n g the e x i s t e n c e of 

a genuine i s s u e of m a t e r i a l f a c t . 

Malone a p p e a l e d t o the supreme c o u r t on December 21, 

2009, and the supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

Malone f i r s t argues t h a t the t r i a l c o u r t e r r e d i n 

g r a n t i n g N o b l i t t ' s summary-judgment motion because, she says, 

the e v i d e n c e s u b m i t t e d by N o b l i t t d i d not negate the e x i s t e n c e 

of genuine i s s u e s of m a t e r i a l f a c t r e g a r d i n g whether N o b l i t t 

was under the i n f l u e n c e of a l c o h o l or drugs a t the time of the 

a c c i d e n t because, Malone says, N o b l i t t d i d not submit any 

r e s u l t s of l a b o r a t o r y t e s t s a t the h o s p i t a l i n d i c a t i n g t h a t he 

d i d not have a l c o h o l i n h i s b l o o d when the a c c i d e n t o c c u r r e d ; 

N o b l i t t s t a t e d i n h i s responses t o i n t e r r o g a t o r i e s t h a t he d i d 

not know whether he had t a k e n Ambien, a m e d i c a t i o n i n t e n d e d t o 

i nduce s l e e p , w i t h i n 24 hours of the a c c i d e n t ; and Dr. A r o r a ' s 

o p i n i o n t h a t a complex p a r t i a l s e i z u r e was "the most l i k e l y 

d i a g n o s i s " of N o b l i t t ' s c o n d i t i o n when the a c c i d e n t o c c u r r e d 
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was s p e c u l a t i v e . 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a matter of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986) . Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

"A t r i a l c o u r t d e c i d e s a motion f o r summary 
judgment upon a c o n s i d e r a t i o n of whatever m a t e r i a l s 
are s u b m i t t e d i n s u p p o r t of or i n o p p o s i t i o n t o the 
motion. The t r i a l c o u r t cannot c o n s i d e r any f a c t s 
not of j u d i c i a l n o t i c e e x c e p t those f a c t s e v i d e n c e d 
by m a t e r i a l s c o n t a i n e d i n the t r i a l c o u r t r e c o r d 
upon s u b m i s s i o n of the motion f o r summary judgment. 
L i k e w i s e , the t r i a l c o u r t cannot be r e v e r s e d on any 
ground or argument not p r e s e n t e d f o r or a g a i n s t the 

12 



2090362 

motion. 

"An a p p e l l a t e c o u r t can c o n s i d e r a f a c t t o 
supp o r t or t o undermine a summary judgment o n l y t o 
the e x t e n t t h a t the r e c o r d on appea l c o n t a i n s 
m a t e r i a l s from the r e c o r d b e f o r e the t r i a l c o u r t 
e v i d e n c i n g t h a t f a c t a t the time of s u b m i s s i o n of  
the motion f o r summary judgment. L i k e w i s e , the 
a p p e l l a t e c o u r t can c o n s i d e r an argument a g a i n s t the 
v a l i d i t y of a summary judgment o n l y t o the e x t e n t  
t h a t the r e c o r d on ap p e a l c o n t a i n s m a t e r i a l from the  
t r i a l c o u r t r e c o r d p r e s e n t i n g t h a t argument t o the  
t r i a l c o u r t b e f o r e or a t the time of s u b m i s s i o n of  
the motion f o r summary judgment." 

Ex p a r t e R y a l s , 773 So. 2d 1011, 1013 ( A l a . 2000) ( c i t a t i o n s 

and o r i g i n a l emphasis o m i t t e d ; emphasis added). 

We cannot c o n s i d e r any of Malone's arguments c h a l l e n g i n g 

the summary judgment because they were not p r e s e n t e d t o the 

t r i a l c o u r t b e f o r e or a t the time of s u b m i s s i o n of the 

summary-judgment motion. See Ex p a r t e R y a l s , 773 So. 2d a t 

1013 ("[T]he a p p e l l a t e c o u r t can c o n s i d e r an argument a g a i n s t 

the v a l i d i t y of a summary judgment o n l y t o the e x t e n t t h a t the  

r e c o r d on appea l c o n t a i n s m a t e r i a l from the t r i a l c o u r t r e c o r d  

p r e s e n t i n g t h a t argument t o the t r i a l c o u r t b e f o r e or a t the  

time of s u b m i s s i o n of the motion f o r summary judgment." 

( c i t a t i o n and o r i g i n a l emphasis o m i t t e d ; emphasis added)). 

Moreover, even i f we c o u l d c o n s i d e r them, they have no 

m e r i t . N o b l i t t ' s t e s t i m o n y t h a t he had no r e c o l l e c t i o n of 
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a n y t h i n g between the time he t e r m i n a t e d h i s c a l l w i t h h i s 

s t e p s o n s e v e r a l m i l e s b e f o r e the a c c i d e n t o c c u r r e d and the 

time he woke up i n the h o s p i t a l ; h i s t e s t i m o n y denying t h a t he 

had consumed a l c o h o l s i n c e 1971; h i s t e s t i m o n y t h a t the o n l y 

drugs he had taken the day of the a c c i d e n t were p r e s c r i p t i o n 

m e d i c a t i o n s f o r h i g h b l o o d p r e s s u r e and h i g h c h o l e s t e r o l and 

t h a t he had never had any adverse r e a c t i o n s t o those drugs; 

Poe's t e s t i m o n y t h a t , a f t e r the a c c i d e n t , he d i d not d e t e c t 

any i n d i c a t i o n t h a t N o b l i t t had consumed a l c o h o l ; Dr. A r o r a ' s 

t e s t i m o n y t h a t , a f t e r the a c c i d e n t , he d i d not d e t e c t any 

i n d i c a t i o n t h a t N o b l i t t was under the i n f l u e n c e of a l c o h o l or 

drugs; and N o b l i t t ' s t e s t i m o n y t h a t he had never s u f f e r e d a 

s i m i l a r l o s s of c o n s c i o u s n e s s or awareness b e f o r e he s u f f e r e d 

such a l o s s i m m e d i a t e l y b e f o r e the a c c i d e n t , and the absence 

of any e v i d e n c e i n d i c a t i n g t h a t N o b l i t t s u f f e r e d a head i n j u r y 

i n the a c c i d e n t t h a t would have caused amnesia, c o n s t i t u t e d 

s u b s t a n t i a l e v i d e n c e t e n d i n g t o prove t h a t N o b l i t t s u f f e r e d an 

i n v o l u n t a r y and u n f o r e s e e a b l e l o s s of c o n s c i o u s n e s s or 

awareness i m m e d i a t e l y b e f o r e the a c c i d e n t , see West v.  

Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 870, 871 

( A l a . 1989) ( " [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such 
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weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of 

i m p a r t i a l judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 

f a c t sought t o be p r o v e d . " ) , which s h i f t e d the burden t o 

Malone t o produce s u b s t a n t i a l e v i d e n c e e s t a b l i s h i n g the 

e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t w i t h r e s p e c t t o 

whether N o b l i t t s u f f e r e d an i n v o l u n t a r y and u n f o r e s e e a b l e l o s s 

of c o n s c i o u s n e s s or awareness. See Dow v. Alabama Democratic  

P a r t y , 897 So. 2d a t 1038 ("Once the movant makes a prima 

f a c i e showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , 

the burden then s h i f t s t o the nonmovant t o produce 

' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e of a genuine i s s u e 

of m a t e r i a l f a c t . " ) . Thus, N o b l i t t made a prima f a c i e showing 

of h i s a f f i r m a t i v e defense w i t h o u t s u b m i t t i n g the r e s u l t s of 

l a b o r a t o r y t e s t s i n d i c a t i n g t h a t he d i d not have a l c o h o l i n 

h i s b l o o d and w i t h o u t r e l y i n g on Dr. A r o r a ' s o p i n i o n t h a t a 

complex p a r t i a l s e i z u r e was the most l i k e l y cause of h i s l o s s 

of c o n s c i o u s n e s s or awareness. The o n l y e v i d e n c e Malone 

s u b m i t t e d t h a t she a s s e r t s met her burden of p r o d u c t i o n i s 

N o b l i t t ' s i n t e r r o g a t o r y answer t o the e f f e c t t h a t he d i d not 

know whether he had t aken an Ambien w i t h i n 24 hours of the 

a c c i d e n t , which Malone s u b m i t t e d a f t e r the summary-judgment 
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motion had a l r e a d y been g r a n t e d . Even i f t h a t e v i d e n c e had 

been t i m e l y s u b m i t t e d b e f o r e or a t the time the t r i a l c o u r t 

took the summary-judgment motion under s u b m i s s i o n , i t would 

not have e s t a b l i s h e d a genuine i s s u e of m a t e r i a l f a c t w i t h 

r e s p e c t t o whether N o b l i t t was under the i n f l u e n c e of drugs 

when the a c c i d e n t o c c u r r e d because i t d i d not t e n d t o prove 

t h a t i t was more p r o b a b l e t h a t N o b l i t t took an Ambien than i t 

was t h a t he d i d not take an Ambien w i t h i n 24 hours of the 

a c c i d e n t and, t h e r e f o r e , i t d i d not c o n s t i t u t e s u b s t a n t i a l 

e v i d e n c e i n d i c a t i n g t h a t N o b l i t t had t aken an Ambien w i t h i n 24 

hours of the a c c i d e n t . See West v. Founders L i f e Assurance Co.  

of F l o r i d a , 547 So. 2d a t 871 ( " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 

i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d . " ) . 

Malone a l s o argues t h a t the t r i a l c o u r t e r r e d i n d e n y ing 

her motion t o v a c a t e the summary judgment because, she says, 

her f i r s t c o u n s e l f a i l e d t o a t t e n d Dr. A r o r a ' s d e p o s i t i o n and 

f a i l e d t o respond t o the summary-judgment motion, which 

c o n s t i t u t e d e x t r a o r d i n a r y c i r c u m s t a n c e s j u s t i f y i n g the 

v a c a t i n g of the summary judgment. F i r s t , we cannot c o n s i d e r 
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Malone's argument i n s o f a r as i t i s based on her former 

c o u n s e l ' s a l l e g e d f a i l u r e t o a t t e n d Dr. A r o r a ' s d e p o s i t i o n 

because the r e c o r d does not e s t a b l i s h t h a t she p r e s e n t e d t h a t 

argument t o the t r i a l c o u r t . See Andrews v. M e r r i t t O i l Co., 

612 So. 2d 409, 410 ( A l a . 1992) ("This C o u r t cannot c o n s i d e r 

arguments r a i s e d f o r the f i r s t time on a p p e a l ; r a t h e r , our 

r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments c o n s i d e r e d 

by the t r i a l c o u r t . " ) . We f i n d no m e r i t i n Malone's argument 

i n s o f a r as i t i s based on her former c o u n s e l ' s f a i l u r e t o 

respond t o the summary-judgment motion because Malone made no 

showing t h a t she c o u l d have e s t a b l i s h e d the e x i s t e n c e of a 

genuine i s s u e of m a t e r i a l f a c t i f her former a t t o r n e y had 

responded t o the summary-judgment motion. 

For the reasons d i s c u s s e d above, we a f f i r m the judgment 

of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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