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T.C.T.B.M. 

v. 

B.T. 

Appeal from Mobile Juvenile Court 
(JU-09-114.91) 

PER CURIAM. 

T.C.T.B.M. ("the mother") 1 appeals from a judgment of the 

M o b i l e J u v e n i l e Court t h a t m o d i f i e d c u s t o d y of the p a r t i e s ' 

1The mother's name appears i n the r e c o r d a number of 
d i f f e r e n t ways. We have chosen t o use i n i t i a l s r e f l e c t i n g the 
v e r s i o n of the mother's name t h a t appears i n the j u v e n i l e 
c o u r t ' s f i n a l judgment. 
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c h i l d , awarded the mother v i s i t a t i o n w i t h the c h i l d , and 

o r d e r e d the mother t o pay c h i l d s u p p o r t . We r e v e r s e and remand 

w i t h i n s t r u c t i o n s . 

L.T. ("the c h i l d " ) was born out of wedlock i n January 

2005 t o the mother and B.T. ("the f a t h e r " ) ; the mother and the 

f a t h e r never m a r r i e d . As a r e s u l t of a p a t e r n i t y and c h i l d -

s u p p o r t a c t i o n f i l e d by the mother, the j u v e n i l e c o u r t e n t e r e d 

a judgment on November 1 7 , 2005, i n case no. CS-05-5392, t h a t 

a d j u d i c a t e d the f a t h e r t o be the f a t h e r of the c h i l d , s e t the 

f a t h e r ' s monthly c h i l d - s u p p o r t o b l i g a t i o n a t $199 a month, and 

awarded the f a t h e r " s t a n d a r d " v i s i t a t i o n w i t h the c h i l d ; 

however, the f a t h e r was r e q u i r e d t o e x e r c i s e o v e r n i g h t 

v i s i t a t i o n w i t h the c h i l d a t the p a t e r n a l g r a n d p a r e n t s ' home. 

On December 5, 2008, i n case no. JU-08-114.91, the f a t h e r 

f i l e d a p e t i t i o n t o modify the v i s i t a t i o n p r o v i s i o n s s e t f o r t h 

i n the November 2005 judgment. On F e b r u a r y 11, 2009, the 

f a t h e r amended h i s p e t i t i o n t o modify v i s i t a t i o n i n case no. 

JU-09-114.91, and he sought an o r d e r m o d i f y i n g c u s t o d y of the 

c h i l d . 2 

2We conclude t h a t the j u v e n i l e c o u r t p r o p e r l y e x e r c i s e d 
j u r i s d i c t i o n t o modify i t s November 2005 judgment. B e f o r e the 
enactment of the c u r r e n t Alabama J u v e n i l e J u s t i c e A c t ("the 
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A f t e r c o n d u c t i n g an ore tenus h e a r i n g , the j u v e n i l e c o u r t 

e n t e r e d an o r d e r on October 21, 2009, t h a t s t a t e d t h a t i t had 

found t h a t t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s 

s i n c e the e n t r y of the November 2005 judgment; however, the 

j u v e n i l e c o u r t d i d not e n t e r a f i n a l judgment, and i t 

r e q u e s t e d t h a t the c h i l d ' s g u a r d i a n ad l i t e m make the c h i l d ' s 

p e d i a t r i c and c o u n s e l i n g r e c o r d s a v a i l a b l e t o the c o u r t . The 

j u v e n i l e c o u r t awarded temporary j o i n t l e g a l and p h y s i c a l 

c u s t o d y of the c h i l d t o the mother and the f a t h e r pending 

e n t r y of i t s f i n a l judgment. On November 30, 2009, the 

j u v e n i l e c o u r t e n t e r e d a judgment t h a t found t h a t the f a t h e r 

had met h i s burden s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 

A J J A " ) , § 12-15-101 e t seq., A l a . Code 1975, which became 
e f f e c t i v e on January 1, 2009, the j u v e n i l e c o u r t had 
c o n t i n u i n g j u r i s d i c t i o n t o modify a c u s t o d y judgment made i n 
c o n j u n c t i o n w i t h a p a t e r n i t y a c t i o n p u r s u a n t t o former § 12¬
15-32, A l a . Code 1975, and former § 26-17-10(e) A l a . Code 
1975. See W.B.G.M. v. P.S.T., 999 So. 2d 971, 974-75 ( A l a . 
C i v . App. 2008). Both former § 12-15-32 and former § 26-17-
10(e) were r e p e a l e d when the AJJA became e f f e c t i v e . See A c t 
No. 2008-2779(a), A l a . A c t s 2008; and A c t No. 2008-376, A l a . 
A c t s 2008, § 1. Pursuant t o § 12-15-117(a), A l a . Code 1975, a 
p r o v i s i o n i n the AJJA, the j u v e n i l e c o u r t now r e t a i n s 
c o n t i n u i n g j u r i s d i c t i o n o n l y over cases i n which "a c h i l d has 
been a d j u d i c a t e d dependent, d e l i n q u e n t , or i n need of 
s u p e r v i s i o n " Because the f a t h e r f i l e d an a c t i o n t o modify 
the November 2005 judgment i n December 2008, b e f o r e the 
enactment of the AJJA, we conclude t h a t the j u v e n i l e c o u r t 
r e t a i n e d j u r i s d i c t i o n t o modify i t s November 2005 judgment. 
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863 ( A l a . 1984), and p h y s i c a l c u s t o d y of the c h i l d was 

t r a n s f e r r e d t o the f a t h e r . The judgment a l s o awarded the 

mother s t a n d a r d v i s i t a t i o n w i t h the c h i l d and s e t her c h i l d -

s u p p o r t o b l i g a t i o n a t $344 a month. 

The mother f i l e d a motion t o a l t e r , amend, or v a c a t e the 

j u v e n i l e c o u r t ' s judgment, p u r s u a n t t o R u l e 59, A l a . R. C i v . 

P. I n her motion, the mother c h a l l e n g e d the j u v e n i l e c o u r t ' s 

f i n d i n g t h a t the f a t h e r had met h i s burden of p r o o f p u r s u a n t 

t o Ex p a r t e McLendon, the award of s t a n d a r d v i s i t a t i o n , and 

the c a l c u l a t i o n of her c h i l d - s u p p o r t o b l i g a t i o n . The mother's 

postjudgment motion was d e n i e d by o p e r a t i o n of law, and she 

t i m e l y a p p e a l e d . 3 See Rule 1 ( b ) , A l a . R. Juv. P. 

The mother p r e s e n t s t h r e e i s s u e s f o r t h i s c o u r t t o r e v i e w 

on a p p e a l : (1) whether the j u v e n i l e c o u r t e r r e d i n d e t e r m i n i n g 

t h a t the f a t h e r met h i s burden of p r o o f p u r s u a n t t o the 

c u s t o d y - m o d i f i c a t i o n s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon; 

3Throughout the p r o c e e d i n g s below, the j u v e n i l e c o u r t and 
the p a r t i e s used b o t h case numbers, JU-09-114.91 and CS-05-
5392, t o r e f e r t o the a c t i o n i n i t i a t e d by the f a t h e r on 
December 5, 2008, and a s s i g n e d case no. JU-09-114.91. The 
mother's a p p e a l was d o c k e t e d by the c l e r k of t h i s c o u r t as an 
a p p e a l from JU-09-114.91 and CS-05-5392. A l t h o u g h some of the 
p l e a d i n g s and the judgment l i s t b o t h case numbers, the 
judgment i n case no. JU-09-114.91 i s what i s a c t u a l l y b e i n g 
a p p e a l e d by the mother. 
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(2) whether the j u v e n i l e c o u r t e r r e d i n awarding the mother 

o n l y s t a n d a r d v i s i t a t i o n w i t h the c h i l d ; and (3) whether the 

j u v e n i l e c o u r t e r r e d i n i t s computation of her c h i l d - s u p p o r t 

o b l i g a t i o n . 

The f o l l o w i n g p e r t i n e n t f a c t s were p r e s e n t e d t o the 

j u v e n i l e c o u r t . The mother, who was 29 ye a r s o l d a t the time 

of the f i n a l h e a r i n g , t e s t i f i e d r e g a r d i n g a v i s i t a t i o n d i s p u t e 

between her and the f a t h e r . A c c o r d i n g t o the mother, d u r i n g 

the summer of 2008, she and the f a t h e r agreed t h a t the f a t h e r 

c o u l d e x e r c i s e o v e r n i g h t v i s i t a t i o n w i t h the c h i l d a t the 

f a t h e r ' s home, d e s p i t e the r e s t r i c t i o n s e t f o r t h i n the 

November 2005 judgment. However, on November 21, 2008, the 

mother f i l e d a p e t i t i o n f o r p r o t e c t i o n from abuse a g a i n s t the 

f a t h e r a f t e r the c h i l d complained a f t e r v i s i t a t i o n w i t h the 

f a t h e r t h a t the f a t h e r had h i t him i n the stomach and had made 

h i s " f o o d come up." A c c o r d i n g t o the t e s t i m o n y of the p a r t i e s , 

a h e a r i n g on the mother's p e t i t i o n f o r p r o t e c t i o n from abuse 

was h e l d on December 17, 2008, and the mother v o l u n t a r i l y 

d i s m i s s e d her p e t i t i o n on the c o n d i t i o n t h a t the f a t h e r abide 

by the November 2005 judgment, which r e s t r i c t e d h i s o v e r n i g h t 

v i s i t a t i o n w i t h the c h i l d t o be spent a t the p a t e r n a l 
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g r a n d p a r e n t s ' home. The mother d i d not d i s p u t e t h a t the f a t h e r 

m i s s e d two weekend v i s i t s w i t h the c h i l d as a r e s u l t of her 

p e t i t i o n f o r p r o t e c t i o n from abuse. The mother s t a t e d t h a t the 

f a t h e r had not m i s s e d any v i s i t s w i t h the c h i l d s i n c e t h a t 

t i m e . 

A t the time of the f i n a l h e a r i n g , the c h i l d was e n r o l l e d 

i n s c h o o l i n a p r e - k i n d e r g a r t e n program. A c c o r d i n g t o the 

mother, the c h i l d ' s grades were w o n d e r f u l , the c h i l d was 

l e a r n i n g F r e n c h , and the c h i l d was d o i n g " f a b u l o u s " a t t h a t 

s c h o o l . The f a t h e r s t a t e d t h a t he wanted the c h i l d t o go t o a 

d i f f e r e n t s c h o o l , one t h a t was known f o r t h e i r e d u c a t i o n a l 

f a c i l i t i e s ; however, the f a t h e r a d m i t t e d t h a t he was not 

f a m i l i a r w i t h the c h i l d ' s s c h o o l on an e d u c a t i o n a l l e v e l . 

The f a t h e r t e s t i f i e d t h a t the mother r e g u l a r l y changed 

r e l i g i o u s a f f i l i a t i o n s w h i l e he was i n a r e l a t i o n s h i p w i t h her 

-- i . e . , b e f o r e the e n t r y of the November 2005 judgment -- but 

t h a t he never d i s c u s s e d the mother's r e l i g i o u s b e l i e f s w i t h 

her because, he s a i d , " [ i ] t [ i s ] up t o an i n d i v i d u a l t o seek 

what they t h i n k i s the t r u t h . " The f a t h e r s u b m i t t e d an 

a r t i c l e from a l o c a l magazine, t h a t appeared i n the October 

26, 2005 - November 8, 2005 i s s u e of the magazine, t h a t 
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f e a t u r e d the mother. 4 In the a r t i c l e , the mother d i s c u s s e d 

her r e l i g i o u s a f f i l i a t i o n s , b ut the mother a l l e g e d a t the 

f i n a l h e a r i n g t h a t the l o c a l magazine had misquoted h e r . The 

f a t h e r s t a t e d t h a t he d i d not a t t e n d a c h u r c h . 

The mother a g a i n changed r e l i g i o u s a f f i l i a t i o n s i n June 

2007. At the time of the f i n a l h e a r i n g , the mother had been 

m a r r i e d f o r almost two y e a r s and she and her husband had a 13-

month-old c h i l d . The mother met her husband on a Web s i t e 

around J u l y 2007, and th e y m a r r i e d i n January 2008. 5 The 

mother s t a t e d t h a t the c h i l d had spent o n l y two days around 

her husband b e f o r e they m a r r i e d . However, a c c o r d i n g t o the 

mother, her husband and the c h i l d had a good r e l a t i o n s h i p and 

the f a t h e r had never e x p r e s s e d any c o m p l a i n t s about her 

husband. The mother a l s o s t a t e d t h a t her two c h i l d r e n got 

a l o n g v e r y w e l l . 

4We note t h a t t h i s a r t i c l e was p u b l i s h e d b e f o r e the e n t r y 
of the November 2005 judgment, and n o t h i n g i n the r e c o r d 
i n d i c a t e s t h a t the f a t h e r became aware of t h i s a r t i c l e o n l y 
a f t e r the e n t r y of the November 2005 judgment. 

5 A c c o r d i n g t o the mother, she was m a r r i e d once b e f o r e she 
m a r r i e d her c u r r e n t husband. That m a r r i a g e l a s t e d 
a p p r o x i m a t e l y s i x months. A c c o r d i n g t o the mother, she 
d i v o r c e d her f i r s t husband because he was c a r e l e s s w i t h 
f i r e a r m s around the c h i l d . 
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The mother t e s t i f i e d t h a t she had d i f f i c u l t y 

communicating w i t h the f a t h e r because he would not speak t o 

her on the t e l e p h o n e and would o n l y communicate v i a t e x t 

messages. The f a t h e r s t a t e d t h a t he would not t a l k t o the 

mother on the t e l e p h o n e because she had a r e p u t a t i o n f o r b e i n g 

u n t r u t h f u l and because he wanted e v e r y t h i n g t h a t she s a i d t o 

be i n w r i t i n g . However, he s t a t e d t h a t he would promote 

t e l e p h o n e c o n t a c t between the c h i l d and the mother i f he was 

awarded cu s t o d y of the c h i l d . 

The mother s t a t e d t h a t she had c o n g e n i t a l o p t i c 

neuropathy w i t h a nystagmus, which b a s i c a l l y means t h a t she 

has poor depth p e r c e p t i o n ; f o r t h a t reason, she i s unable t o 

o b t a i n a d r i v e r ' s l i c e n s e . However, the mother s t a t e d t h a t her 

c o n d i t i o n was not d e g e n e r a t i v e and t h a t , o t h e r than her 

i n a b i l i t y t o d r i v e , her c o n d i t i o n d i d not a f f e c t her everyday 

l i f e . She s t a t e d t h a t she r e l i e d on her husband and her mother 

f o r t r a n s p o r t a t i o n . At the time of the f i n a l h e a r i n g , the 

mother worked a p p r o x i m a t e l y 20 hours each week a t a 

t h e r a p e u t i c massage p a r l o r , and she earned a p p r o x i m a t e l y 

$1,500 a month. The mother s t a t e d t h a t she worked on Mondays 

from 1:00 p.m. t o 6:00 p.m., on Thursdays from 10:00 a.m. t o 
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5:00 p.m., on F r i d a y s from 9:00 a.m. t o 3:00 p.m., and on 

"some" Saturdays or Sundays. 

The mother began t a k i n g the c h i l d t o a c o u n s e l o r i n 

December 2008 a f t e r the c h i l d t o l d her t h a t the f a t h e r had h i t 

him i n the stomach and had made h i s " f o o d come up." The 

mother s t a t e d t h a t the c h i l d had had nightmares and h o r r i b l e 

screaming f i t s on Sunday n i g h t s a f t e r he r e t u r n e d from weekend 

v i s i t a t i o n w i t h the f a t h e r . The mother s t a t e d t h a t she p a i d 

the c h i l d ' s c o u n s e l o r $100 f o r each v i s i t and t h a t she c o u l d 

not a f f o r d t o tak e him t w i c e a month. However, even i n c l u d i n g 

the c h i l d ' s s c h o o l t u i t i o n , which was $270 a month, the mother 

agreed t h a t her monthly income exceeded her monthly expenses. 

The e v i d e n c e i n d i c a t e d t h a t the c h i l d was not under any course 

of t r e a t m e n t w i t h h i s c o u n s e l o r and t h a t the c o u n s e l o r o n l y 

saw the c h i l d t o check h i s p r o g r e s s . 

The mother s t a t e d t h a t she d i d not use i l l e g a l drugs and 

t h a t she d i d not d r i n k a l c o h o l . The mother s t a t e d t h a t the 

f a t h e r had never e x p r e s s e d any concerns about the way t h a t she 

r a i s e d the c h i l d . The f a t h e r i n d i c a t e d t h a t he thought t h a t 
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the mother might t r y t o take the c h i l d out of the c o u n t r y , 6 

a p p a r e n t l y because the mother had sought h i s h e l p i n o b t a i n i n g 

a p a s s p o r t f o r the c h i l d . The mother s t a t e d t h a t she had asked 

the f a t h e r about g e t t i n g a p a s s p o r t f o r the c h i l d so t h a t she 

and the c h i l d c o u l d v i s i t the mother's f r i e n d i n Canada. 

The mother s t a t e d t h a t she and her mother, the m a t e r n a l 

grandmother, were the s u b j e c t of an i n v e s t i g a t i o n by the 

Alabama Department of Human Resources ("DHR") i n January 2008 

a f t e r the c h i l d , who was t h r e e y e a rs o l d a t the time , was 

found "wandering" down the s t r e e t from the m a t e r n a l 

grandmother's home. However, the mother s t a t e d t h a t she was 

not a t her mother's home a t t h a t time and t h a t no one from DHR 

ever i n t e r v i e w e d her about the i n c i d e n t or o t h e r w i s e d i d any 

f o l l o w - u p t o the i n v e s t i g a t i o n . The c h i l d ' s c o u n s e l i n g r e c o r d s 

i n d i c a t e d t h a t the c h i l d ' s c o u n s e l o r had f i l e d a r e p o r t w i t h 

DHR i n December 2008 c o n c e r n i n g the a l l e g a t i o n s of abuse made 

by the c h i l d t h a t i m p l i c a t e d the f a t h e r . A c c o r d i n g t o the 

c h i l d ' s r e c o r d s , DHR had a s s i g n e d a caseworker t o i n v e s t i g a t e 

the f a t h e r , but n o t h i n g i n the r e c o r d on appeal i n d i c a t e s t h a t 

6The mother's husband i s not an American c i t i z e n , b u t, a t 
the time of the f i n a l h e a r i n g , he had a "green c a r d . " 
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the f a t h e r was found t o have abused the c h i l d . 

The f a t h e r t e s t i f i e d t h a t , s i n c e the e n t r y of the 

November 2005 judgment, he had g r a d u a t e d from c o l l e g e w i t h a 

degree i n e n g i n e e r i n g and had found employment e a r n i n g 

a p p r o x i m a t e l y $26 an hour. A c c o r d i n g t o the f a t h e r he was 

r e q u i r e d t o work 40 hours a week, which he t y p i c a l l y f u l f i l l e d 

from 8:00 a.m. t o 5:00 p.m., Monday through F r i d a y . The f a t h e r 

bought a three-bedroom, two-and-one-half-bathroom home i n 

Fe b r u a r y 2008, and, a t the time of the f i n a l h e a r i n g , the 

f a t h e r had one roommate, a man who was a manager of an 

a n e s t h e s i o l o g i s t group a t a l o c a l h o s p i t a l . The f a t h e r 

t e s t i f i e d t h a t he had never h i t or i n j u r e d the c h i l d , t h a t he 

had a g r e a t r e l a t i o n s h i p w i t h the c h i l d , and t h a t he had 

u n i l a t e r a l l y i n c r e a s e d the amount of c h i l d s u p p o r t t h a t he 

p a i d t o the mother from $199 a month t o $325 a month i n 

January 2008. 7 

The f a t h e r s t a t e d t h a t he had an e x t e n s i v e f a m i l y network 

i n the M o b i l e area t h a t c o u l d a s s i s t him i n c a r i n g f o r the 

c h i l d . The mother's f a m i l y - s u p p o r t system a p p a r e n t l y c o n s i s t e d 

7The f a t h e r ' s c h i l d s u p p o r t o b l i g a t i o n was s u b s e q u e n t l y 
i n c r e a s e d , a p p a r e n t l y by a c o u r t o r d e r , t o $450 a month. 
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of her husband, her mother, her s t e p f a t h e r , her g r a n d f a t h e r , 

and her aunt. He s t a t e d t h a t the l a s t time he spent time w i t h 

the mother's mother, she had used p r e s c r i p t i o n m e d i c a t i o n , 

a l c o h o l , and m a r i j u a n a . However, he s t a t e d t h a t he had not 

seen the mother's f a m i l y s i n c e h i s r e l a t i o n s h i p w i t h the 

mother ended i n A p r i l 2005. 

The f a t h e r s t a t e d t h a t he sought c u s t o d y of the c h i l d 

because he f e l t l i k e he c o u l d p r o v i d e a more s t a b l e 

environment f o r the c h i l d and because he wanted t o spend more 

time w i t h the c h i l d . The f a t h e r s t a t e d t h a t he was what had 

changed s i n c e the e n t r y of the November 2005 judgment. He 

s t a t e d t h a t h i s environment would be b e t t e r f o r the c h i l d 

because he l i v e d i n a good neighborhood c l o s e t o s c h o o l s and 

a h o s p i t a l . He s t a t e d t h a t the c h i l d ' s l i f e would be improved 

because the c h i l d would have a s e t s c h e d u l e , because he would 

be a v a i l a b l e f o r the c h i l d on the weekends, and because he had 

a d r i v e r ' s l i c e n s e . 

We f i n d the mother's f i r s t i s s u e , whether the f a t h e r met 

h i s burden p u r s u a n t t o Ex p a r t e McLendon, d i s p o s i t i v e of her 

a p p e a l . T h i s c o u r t ' s s t a n d a r d of r e v i e w i n g a judgment 

m o d i f y i n g c u s t o d y i s w e l l s e t t l e d : 
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"When ev i d e n c e i n a c h i l d c u s t o d y case has been 
p r e s e n t e d ore tenus t o the t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s of f a c t based on t h a t e v i d e n c e are presumed 
to be c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a cust o d y d e t e r m i n a t i o n -- i t hears 
the e v i d e n c e and observes the w i t n e s s e s . A p p e l l a t e 
c o u r t s do not s i t i n judgment of d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a cust o d y h e a r i n g . " 

Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 1996). 

In i t s f i n a l judgment, the j u v e n i l e c o u r t d i d not s e t 

f o r t h any s p e c i f i c f i n d i n g s of f a c t t o su p p o r t i t s 

d e t e r m i n a t i o n t h a t the f a t h e r had met h i s burden p u r s u a n t t o 

Ex p a r t e McLendon. Thus, t h i s c o u r t must assume t h a t the 

j u v e n i l e c o u r t made f i n d i n g s of f a c t t h a t would su p p o r t i t s 

judgment, u n l e s s those f i n d i n g s would be c l e a r l y e r r o n e o u s . Ex  

p a r t e Bryowsky, 676 So. 2d a t 1324. 

Pursuant t o Ex p a r t e McLendon, the f a t h e r , as the p a r t y 

p e t i t i o n i n g t o modify cu s t o d y of the c h i l d , was r e q u i r e d t o 

prove (1) t h a t he was a f i t c u s t o d i a n , (2) t h a t a m a t e r i a l 

change i n c i r c u m s t a n c e s a f f e c t i n g the w e l f a r e of the c h i l d had 

o c c u r r e d s i n c e the e n t r y of the November 2005 judgment, and 

(3) t h a t the change i n cust o d y would m a t e r i a l l y promote the 

b e s t i n t e r e s t and w e l f a r e of the c h i l d so t h a t the i n h e r e n t l y 

d i s r u p t i v e e f f e c t of the proposed change i n cust o d y would be 
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outweighed by the p o s i t i v e good r e s u l t i n g from the change. 455 

So. 2d a t 865-66. 

Re g a r d i n g the " m a t e r i a l - p r o m o t i o n " prong of the Ex p a r t e 

McLendon s t a n d a r d , our supreme c o u r t has e x p l a i n e d : 

" ' [ T h i s ] i s a r u l e of repose, a l l o w i n g the 
c h i l d , whose w e l f a r e i s paramount, the 
v a l u a b l e b e n e f i t of s t a b i l i t y and the r i g h t 
t o put down i n t o i t s environment those 
r o o t s n e c e s s a r y f o r the c h i l d ' s h e a l t h y 
growth i n t o a d o l e s c e n c e and a d u l t h o o d . The 
d o c t r i n e r e q u i r e s t h a t the p a r t y s e e k i n g 
m o d i f i c a t i o n prove t o the c o u r t ' s 
s a t i s f a c t i o n t h a t m a t e r i a l changes 
a f f e c t i n g the c h i l d ' s w e l f a r e s i n c e the 
most r e c e n t decree demonstrate t h a t c u s t o d y 
s h o u l d be d i s t u r b e d t o promote the c h i l d ' s 
b e s t i n t e r e s t s . The p o s i t i v e good brought 
about by the m o d i f i c a t i o n must more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t 
caused by u p r o o t i n g the c h i l d . Frequent 
d i s r u p t i o n s are t o be condemned.' 

"Wood v. Wood, 333 So. 2d 826, 828 ( A l a . C i v . App. 
1976). 

" I t i s not enough t h a t the p a r e n t show t h a t [he] 
has ... reformed h [ i s ] l i f e s t y l e , and improved h [ i s ] 
f i n a n c i a l p o s i t i o n . C a r t e r v. H a r b i n , 279 A l a . 237, 
184 So. 2d 145 (1966); A b e l v. Hadder, 404 So. 2d 64 
( A l a . C i v . App. 1981) . The p a r e n t s e e k i n g the 
cus t o d y change must show not o n l y t h a t [he] i s f i t , 
but a l s o t h a t the change of cu s t o d y ' m a t e r i a l l y 
promotes' the c h i l d ' s b e s t i n t e r e s t and w e l f a r e . " 

455 So. 2d 865-66. 

A f t e r a c a r e f u l r e v i e w of the r e c o r d , we conclude t h a t 
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the f a t h e r f a i l e d t o meet t h i s burden. The f a t h e r p r e s e n t e d 

e v i d e n c e i n d i c a t i n g t h a t he c o u l d p r o v i d e a s t a b l e home 

environment f o r the c h i l d . However, the f a t h e r p r e s e n t e d no 

ev i d e n c e i n d i c a t i n g t h a t the c h i l d was l i v i n g i n an u n s t a b l e 

environment i n the mother's home, or t h a t the mother d i d not 

p r o v i d e the c h i l d w i t h a s c h e d u l e . A l t h o u g h the f a t h e r argued 

t h a t h i s work schedu l e a l l o w e d him t o be a v a i l a b l e f o r the 

c h i l d on the weekends, we cannot conclude t h a t the p o s i t i v e 

good brought about by the f a t h e r ' s a b i l i t y t o spend the e n t i r e 

weekend w i t h the c h i l d was s u f f i c i e n t t o overcome the 

i n h e r e n t l y d i s r u p t i v e e f f e c t t h a t a change i n cu s t o d y would 

have on a f o u r - y e a r - o l d c h i l d who had l i v e d p r i m a r i l y w i t h the 

mother s i n c e h i s b i r t h . 

The f a t h e r a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t the 

c h i l d would b e n e f i t by l i v i n g w i t h him because the f a t h e r had 

a d r i v e r ' s l i c e n s e and the mother d i d not. However, t h e r e was 

no e v i d e n c e i n d i c a t i n g t h a t the mother's i n a b i l i t y t o o b t a i n 

a d r i v e r ' s l i c e n s e a f f e c t e d the c h i l d i n any way. The mother 

p r e s e n t e d u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t her husband and 

her mother met her t r a n s p o r t a t i o n needs, and t h e r e was no 

i n d i c a t i o n t h a t t h e y c o u l d not do so i n the event of an 
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emergency. Furthermore, a l t h o u g h the f a t h e r t e s t i f i e d t h a t he 

wanted t o e n r o l l the c h i l d i n a s c h o o l t h a t was w e l l known f o r 

i t s e d u c a t i o n a l f a c i l i t i e s , the f a t h e r p r e s e n t e d no e v i d e n c e 

i n d i c a t i n g t h a t the s c h o o l t h a t the c h i l d a t t e n d e d a t the time 

of the f i n a l h e a r i n g d i d not p r o v i d e the c h i l d w i t h a good 

e d u c a t i o n ; i n f a c t , the f a t h e r a d m i t t e d t h a t he was not 

f a m i l i a r w i t h the c h i l d ' s s c h o o l on an e d u c a t i o n a l l e v e l . The 

f a t h e r d i d not p r e s e n t any c o m p l a i n t s about the mother's 

a b i l i t y t o r a i s e the c h i l d , her p a r e n t i n g t e c h n i q u e s , her 

husband, or even her o f t - c h a n g i n g r e l i g i o u s a f f i l i a t i o n s . 

"We r e a d i l y acknowledge t h a t the t r i a l c o u r t was i n 
the b e s t p o s i t i o n t o e v a l u a t e the c r e d i b i l i t y of the 
w i t n e s s e s . See F e l l v. F e l l , 869 So. 2d 486, 494 
( A l a . C i v . App. 2003) ( n o t i n g t h a t the t r i a l c o u r t 
i s i n the unique p o s i t i o n t o d i r e c t l y observe the 
w i t n e s s e s and t o a s s e s s t h e i r demeanor and 
c r e d i b i l i t y ) . A l t h o u g h i t was c e r t a i n l y w i t h i n the 
p r o v i n c e of the t r i a l c o u r t t o determine the 
c r e d i b i l i t y of the w i t n e s s e s and t o shape i t s 
judgment a c c o r d i n g l y , t h a t judgment must be 
s u p p o r t e d by the e v i d e n c e . See Judah v. Gilmore,[804 
So. 2d 1092 ( A l a . C i v . App. 2 0 0 0 ) ] . " 

B i s h o p v. K n i g h t , 949 So. 2d 160, 167 ( A l a . C i v . App. 2006). 

There was much d i s p u t e d t e s t i m o n y a t the ore tenus 

h e a r i n g , and, as s t a t e d above, the j u v e n i l e c o u r t was i n the 

b e s t p o s i t i o n t o r e s o l v e those d i s p u t e s . However, the f a c t 

remains t h a t the r e c o r d l a c k s e v i d e n c e t o s u p p o r t a f i n d i n g 
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t h a t the c h i l d ' s b e s t i n t e r e s t s would be m a t e r i a l l y promoted 

by the change i n custo d y . Because we conclude t h a t the 

j u v e n i l e c o u r t ' s judgment m o d i f y i n g c u s t o d y of the c h i l d i s 

unsupported by the e v i d e n c e , we must r e v e r s e the judgment t h a t 

awarded cu s t o d y of the c h i l d t o the f a t h e r . 8 In l i g h t of the 

f o r e g o i n g , we a l s o remand the case w i t h i n s t r u c t i o n s t o v a c a t e 

the p o r t i o n s of the judgment t h a t t r a n s f e r r e d c u s t o d y of the 

c h i l d t o the f a t h e r , awarded the mother v i s i t a t i o n , and 

o r d e r e d the mother t o pay c h i l d s u p p o r t . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

A l l the judges concur. 

8Because the c u s t o d y - m o d i f i c a t i o n i s s u e i s d i s p o s i t i v e of 
the mother's a p p e a l , we p r e t e r m i t d i s c u s s i o n of the r e m a i n i n g 
i s s u e s p r e s e n t e d by the mother on a p p e a l . 

17 


