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BRYAN, Judge. 

J.W. ("the p a t e r n a l g r a n d f a t h e r " ) and S.W. ("the p a t e r n a l 

grandmother") ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as "the 

p a t e r n a l grandparents") and L.W. ("the f a t h e r " ) a p p e a l from a 

judgment of the C o f f e e J u v e n i l e C o u r t t h a t m o d i f i e d c u s t o d y of 

F.C.W. ("the c h i l d " ) . 

P r o c e d u r a l H i s t o r y 

On J u l y 21, 2008, the j u v e n i l e c o u r t , p u r s u a n t t o a 

f i n d i n g of dependency, awarded j o i n t l e g a l c u s t o d y of the 

c h i l d t o the p a t e r n a l g r a n d p a r e n t s and S.B. ("the m a t e r n a l 

g r a n d f a t h e r " ) and J.B. ("the m a t e r n a l grandmother") 

( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as "the m a t e r n a l 

g r a n d p a r e n t s " ) . P h y s i c a l c u s t o d y of the c h i l d was awarded t o 

the p a t e r n a l g r a n d p a r e n t s . The p a r t i e s s u b s e q u e n t l y s u b m i t t e d 

an agreed-upon v i s i t a t i o n s c h e d u l e t h a t awarded the m a t e r n a l 

g r a n d p a r e n t s v i s i t a t i o n w i t h the c h i l d and awarded C.B. ("the 

mother") and the f a t h e r v i s i t a t i o n w i t h the c h i l d a t times 

agreed upon by the mother and the f a t h e r and the p a t e r n a l 

g r a n d p a r e n t s . A s e p a r a t e p r o v i s i o n i n the v i s i t a t i o n agreement 

awarded the mother v i s i t a t i o n w i t h the c h i l d so l o n g as i t was 

s u p e r v i s e d by e i t h e r the m a t e r n a l g r a n d p a r e n t s o r the p a t e r n a l 
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g r a n d p a r e n t s , depending on which s e t of g r a n d p a r e n t s was 

e x e r c i s i n g c u s t o d y of the c h i l d a t the time the mother 

r e q u e s t e d v i s i t a t i o n . The v i s i t a t i o n agreement i n c l u d e d a 

p r o v i s i o n t h a t s t a t e d : "The p a t e r n a l and m a t e r n a l g r a n d p a r e n t s 

acknowledge t h a t the u l t i m a t e g o a l f o r [ t h e c h i l d ] i s t o see 

her r e u n i t e d w i t h [ t h e mother and the f a t h e r ] and w i l l work 

toward t h a t end." 

On June 9, 2009, the mother f i l e d a "motion f o r h e a r i n g " 

s e e k i n g t o be r e u n i t e d w i t h the c h i l d . The mother a l l e g e d t h a t 

she had completed a d r u g - r e h a b i l i t a t i o n program and t h a t she 

had o b t a i n e d employment. The j u v e n i l e c o u r t s u b s e q u e n t l y 

e n t e r e d an o r d e r t h a t s t a t e d t h a t the mother's June 9, 2009, 

motion f o r h e a r i n g would be t r e a t e d as a p e t i t i o n t o modify 

c u s t o d y of the c h i l d because the c h i l d ' s dependency and 

c u s t o d y had been f i n a l l y a d j u d i c a t e d p u r s u a n t t o the J u l y 2008 

judgment. 

The j u v e n i l e c o u r t conducted an ore tenus h e a r i n g on the 

mother's c u s t o d y - m o d i f i c a t i o n p e t i t i o n on August 31, 2009, and 

e n t e r e d a judgment m o d i f y i n g c u s t o d y of the c h i l d on December 

29, 2009. I n t h a t judgment, the j u v e n i l e c o u r t c o n c l u d e d t h a t 

the p r o p e r c u s t o d y - m o d i f i c a t i o n s t a n d a r d t o be a p p l i e d was the 
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s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 455 So. 2d 863 ( A l a . 

1984). Based on t h a t c o n c l u s i o n , the j u v e n i l e c o u r t found t h a t 

the mother had demonstrated t h a t a m a t e r i a l change i n 

c i r c u m s t a n c e s had o c c u r r e d s i n c e the e n t r y of the J u l y 2008 

judgment i n t h a t an i r r e t r i e v a b l e breakdown i n communication 

had d e v e l o p e d between the m a t e r n a l g r a n d p a r e n t s and the 

p a t e r n a l g r a n d p a r e n t s and between the p a t e r n a l g r a n d p a r e n t s 

and the mother, t o the d e t r i m e n t of the c h i l d . The j u v e n i l e 

c o u r t a l s o found t h a t the p o s i t i v e good brought about by a 

change i n c u s t o d y would more than o f f s e t the d i s r u p t i o n caused 

by the change i n custody. P u r s u a n t t o those f i n d i n g s , the 

mother was awarded l e g a l and p h y s i c a l c u s t o d y of the c h i l d , 

the f a t h e r was awarded s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d , 

and the f a t h e r was o r d e r e d t o pay c h i l d s u p p o r t . 

The f a t h e r and the p a t e r n a l g r a n d p a r e n t s f i l e d s e p a r a t e 

postjudgment motions, p u r s u a n t t o Rule 59, A l a . R. C i v . P., 

f o r a new t r i a l o r , i n the a l t e r n a t i v e , t o a l t e r , amend, o r 

v a c a t e the j u v e n i l e c o u r t ' s judgment. The p a t e r n a l 

g r a n d p a r e n t s r e q u e s t e d a h e a r i n g on t h e i r motion, and t h e y 

a l l e g e d t h a t the judgment was not s u p p o r t e d by the e v i d e n c e , 

t h a t the e v i d e n c e was i n s u f f i c i e n t t o s u p p o r t the judgment, 
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and t h a t newly d i s c o v e r e d e v i d e n c e e x i s t e d t h a t i n d i c a t e d t h a t 

f a l s e or m i s l e a d i n g t e s t i m o n y had been g i v e n a t the ore tenus 

h e a r i n g t h a t was d i r e c t l y r e l a t e d t o the b e s t i n t e r e s t s of the 

c h i l d . The f a t h e r , i n h i s postjudgment m o t i o n , c h a l l e n g e d 

c e r t a i n p r o v i s i o n s of h i s v i s i t a t i o n award. The j u v e n i l e c o u r t 

d e n i e d the p a t e r n a l g r a n d p a r e n t s ' and the f a t h e r ' s 

postjudgment motions, and the p a t e r n a l g r a n d p a r e n t s and the 

f a t h e r f i l e d s e p a r a t e n o t i c e s of a p p e a l t o t h i s c o u r t . T h i s 

c o u r t c o n s o l i d a t e d the appeals f i l e d by the f a t h e r and the 

p a t e r n a l g r a n d p a r e n t s ex mero motu. 

Is s u e s 

On a p p e a l , b o t h the f a t h e r and the p a t e r n a l g r a n d p a r e n t s 

c h a l l e n g e the j u v e n i l e c o u r t ' s f i n d i n g t h a t the mother met her 

c u s t o d y - m o d i f i c a t i o n burden p u r s u a n t t o Ex p a r t e McLendon. The 

p a t e r n a l g r a n d p a r e n t s a l s o c h a l l e n g e the j u v e n i l e c o u r t ' s 

f a i l u r e t o conduct a h e a r i n g on t h e i r postjudgment motion i n 

v i o l a t i o n of Rule 5 9 ( g ) , A l a . R. C i v . P. 

F a c t s 

The c h i l d was born i n November 2006, and she was almost 

t h r e e y e a r s o l d a t the time of the ore tenus h e a r i n g . The 

c h i l d had l i v e d i n the p a t e r n a l g r a n d p a r e n t s ' home, a t times 
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w i t h the mother, s i n c e she was a p p r o x i m a t e l y s i x weeks o l d . 

The mother, who was 35 years o l d a t the time of the ore tenus 

h e a r i n g , l i v e d i n M e t a i r i e , L o u i s i a n a . The mother s t a t e d t h a t 

she had v o l u n t a r i l y sought substance-abuse t r e a t m e n t w i t h the 

F a m i l y House substance-abuse program a f t e r the e n t r y of the 

J u l y 2008 judgment. The F a m i l y House substance-abuse program 

r e q u i r e d the mother t o l i v e i n an o n s i t e f a c i l i t y , and the 

mother p a r t i c i p a t e d i n t h a t program from J u l y 31, 2008, u n t i l 

F e b r u a r y 2009. The mother moved i n t o a two-bedroom townhouse 

i n F e b r u a r y 2009 i n what she d e s c r i b e d as a q u i e t 

neighborhood. The mother's r e n t was s u b s i d i z e d so t h a t she had 

t o pay o n l y 30% of the monthly r e n t due. The mother worked as 

a s e c r e t a r y a t a r e a l - e s t a t e company 30 hours each week, and 

she earned a p p r o x i m a t e l y $10.50 an hour. 

The mother had t h r e e c h i l d r e n : a 1 4 - y e a r - o l d son, the 

c h i l d , and an 8-month-old daughter. The mother had j o i n t l e g a l 

c u s t o d y of her o l d e s t c h i l d , who l i v e d 15 m i l e s away from the 

mother's home i n M e t a i r i e . A c c o r d i n g t o the mother, she had 

v i s i t a t i o n w i t h her o l d e s t c h i l d e v e r y o t h e r weekend and the 

"whole summer." The mother gave b i r t h t o her t h i r d c h i l d i n 

November 2008 w h i l e she was p a r t i c i p a t i n g i n the F a m i l y House 
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substance-abuse program. A c c o r d i n g t o the mother, she had 

c a r e d f o r her youngest c h i l d s i n c e b i r t h , even w h i l e she was 

p a r t i c i p a t i n g i n substance-abuse r e h a b i l i t a t i o n . The mother 

s t a t e d t h a t she was c e r t a i n t h a t the f a t h e r was the f a t h e r of 

her youngest c h i l d but t h a t the p a t e r n a l grandmother had not 

asked t o see her youngest c h i l d . The mother s t a t e d t h a t she 

brought the youngest c h i l d w i t h her d u r i n g v i s i t a t i o n 

exchanges w i t h the c h i l d so t h a t the p a t e r n a l g r a n d p a r e n t s 

c o u l d see her youngest c h i l d . 

The mother t e s t i f i e d t h a t , as of August 2009, she had not 

used i l l e g a l drugs i n 14 months. The mother a d m i t t e d t h a t she 

had p a r t i c i p a t e d i n a d r u g - r e h a b i l i t a t i o n program i n 2004 and 

t h a t she had c o n t i n u e d t o use i l l e g a l drugs a f t e r she had 

completed t h a t program. The mother s t a t e d t h a t she b e l i e v e d 

t h a t she had c o n t r o l over her drug a d d i c t i o n and t h a t she had 

a s t r o n g s u p p o r t system i n M e t a i r i e , i n c l u d i n g the s t a f f a t 

F a m i l y House, her caseworker from a h o u s i n g program, her 

mother, her f a t h e r , and her s t e p p a r e n t s . She a d m i t t e d t h a t she 

was not s e l f - s u f f i c i e n t a t the time of the ore tenus h e a r i n g 

and t h a t she s t i l l needed people " t o keep her i n l i n e " so t h a t 

she c o u l d get t o a p o i n t where she was s e l f - s u f f i c i e n t . The 
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mother s t a t e d t h a t she a t t e n d e d A l c o h o l i c s Anonymous and 

N a r c o t i c s Anonymous meetings and p a r t i c i p a t e d i n s u b s t a n c e -

abuse a f t e r c a r e . 

Even though the mother had completed a drug-

r e h a b i l i t a t i o n program i n F e b r u a r y 2009, the p a t e r n a l 

grandmother t e s t i f i e d t h a t she d i d not t h i n k t h a t the mother 

was ready t o r e c e i v e c u s t o d y of the c h i l d because the mother 

had completed a d r u g - r e h a b i l i t a t i o n program i n 2004 and was 

a r r e s t e d on d r u g - r e l a t e d charges 13 months l a t e r . The p a t e r n a l 

grandmother s t a t e d t h a t the mother needed more time t o 

demonstrate t h a t she was not g o i n g t o r e l a p s e i n t o drug use 

because of the mother's h i s t o r y of making e f f o r t s t o improve 

her s i t u a t i o n and then " b a c k s l i d i n g . " The p a t e r n a l grandmother 

would not s t a t e a s p e c i f i c p e r i o d of how l o n g the mother would 

have t o m a i n t a i n her independence from drugs b e f o r e she was 

s a t i s f i e d t h a t the mother c o u l d a d e q u a t e l y care f o r the c h i l d , 

but the p a t e r n a l grandmother s t a t e d t h a t she wanted the c h i l d 

t o r e t u r n t o the mother's or the f a t h e r ' s c u s t o d y once i t was 

s a f e f o r the c h i l d . 

The p a t e r n a l grandmother a d m i t t e d t h a t the mother had an 

e i g h t - m o n t h - o l d c h i l d t h a t l i v e d w i t h the mother and was c a r e d 
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f o r by the mother and t h a t she had not t aken any s t e p s t o 

remove the mother's youngest c h i l d from the mother's c u s t o d y . 

The p a t e r n a l grandmother d i s p u t e d the mother's c l a i m s t h a t she 

had not t r i e d t o see the mother's youngest c h i l d . A c c o r d i n g t o 

the p a t e r n a l grandmother, she had made an e f f o r t t o f i n d out 

where the mother had g i v e n b i r t h t o her youngest c h i l d so t h a t 

she c o u l d c a l l the mother i n her h o s p i t a l room, but the 

m a t e r n a l g r a n d p a r e n t s had t o l d her t h a t the mother d i d not 

want t o speak t o h e r . The p a t e r n a l grandmother t e s t i f i e d t h a t 

she had f i l e d motions w i t h the j u v e n i l e c o u r t r e q u e s t i n g 

i n f o r m a t i o n from the m a t e r n a l g r a n d p a r e n t s i n an e f f o r t t o 

f i n d out where the mother l i v e d and where the c h i l d s t a y e d 

when she went t o L o u i s i a n a t o v i s i t the mother. The p a t e r n a l 

grandmother s t a t e d t h a t she got no response or v e r y l i t t l e 

r e s p o n s e . A c c o r d i n g t o the mother, no one had asked her where 

she l i v e d and she d i d not t h i n k t o t e l l the p a t e r n a l 

g r a n d p a r e n t s because the f a t h e r had her a d d r e s s . The p a t e r n a l 

grandmother a d m i t t e d t h a t the f a t h e r , who l i v e d w i t h the 

p a t e r n a l g r a n d p a r e n t s a f t e r he was r e l e a s e d from j a i l i n e a r l y 

August 2009, had the mother's address and t h a t the f a t h e r 

spoke t o the mother r e g u l a r l y . 
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The mother and the m a t e r n a l g r a n d p a r e n t s s t i p u l a t e d t h a t 

the p a t e r n a l g r a n d p a r e n t s had done an e x c e l l e n t j o b r a i s i n g 

the c h i l d and t h a t t h e y had no i s s u e s w i t h the way t h a t the 

p a t e r n a l g r a n d p a r e n t s were r a i s i n g the c h i l d . The mother a l s o 

a d m i t t e d t h a t the p a t e r n a l g r a n d p a r e n t s had been the o n l y 

c o n s i s t e n t c a r e g i v e r s t h a t the c h i l d had ev e r known. The 

mother s t a t e d t h a t she would l i k e f o r the p a t e r n a l 

g r a n d p a r e n t s t o c o n t i n u e t o see the c h i l d i f she were awarded 

cus t o d y because i t would h u r t the c h i l d t o c u t o f f her 

r e l a t i o n s h i p w i t h the p a t e r n a l g r a n d p a r e n t s . 

The mother s t a t e d t h a t she thought t h a t she had done 

e v e r y t h i n g p o s s i b l e t o get c u s t o d y o f the c h i l d b a c k . The 

mother a d m i t t e d t h a t i t would be an adjustment f o r the c h i l d 

t o move i n t o her home and o n l y have v i s i t a t i o n w i t h the 

p a t e r n a l g r a n d p a r e n t s , but the mother t e s t i f i e d t h a t the c h i l d 

d i d not have d i f f i c u l t y a d j u s t i n g t o her home when the c h i l d 

came t o v i s i t . The c h i l d had v i s i t e d the mother f o r 

a p p r o x i m a t e l y 12 weeks between September 2008 and the time of 

the ore tenus h e a r i n g . The mother a d m i t t e d t h a t she had not 

p r o v i d e d any sup p o r t f o r the c h i l d t o the p a t e r n a l 

g r a n d p a r e n t s , but she s t a t e d t h a t her f a m i l y had p r o v i d e d 
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c l o t h i n g f o r the c h i l d . 

The mother s t a t e d t h a t she t r i e d not t o speak w i t h the 

p a t e r n a l g r a n d p a r e n t s a t a l l because i t made her e x t r e m e l y 

u n c o m f o r t a b l e . A c c o r d i n g t o the mother, s u p e r v i s e d v i s i t s w i t h 

the c h i l d a t the p a t e r n a l g r a n d p a r e n t s ' home were e x t r e m e l y 

tense and she a v o i d e d t h a t s i t u a t i o n so as not t o harm the 

c h i l d . The mother a d m i t t e d t h a t the o n l y communication she had 

w i t h the p a t e r n a l g r a n d p a r e n t s was a t v i s i t a t i o n exchanges and 

t h a t she d i d not c a l l the p a t e r n a l g r a n d p a r e n t s w h i l e they had 

custo d y of the c h i l d . The mother thought t h a t the p a t e r n a l 

g r a n d p a r e n t s h a t e d h er, and she s a i d t h a t t h a t f e e l i n g 

c o n t r i b u t e d t o her i n a b i l i t y t o communicate w i t h them. The 

p a t e r n a l grandmother t e s t i f i e d t h a t she l i k e d the mother. The 

mother s t a t e d t h a t she had t r i e d t o be the " b i g g e r p e r s o n " by 

sen d i n g the p a t e r n a l g r a n d p a r e n t s p i c t u r e s of the c h i l d w h i l e 

she was e x e r c i s i n g v i s i t a t i o n w i t h the c h i l d and by a l l o w i n g 

the c h i l d t o speak t o the p a t e r n a l g r a n d p a r e n t s d u r i n g her 

v i s i t a t i o n p e r i o d s . A c c o r d i n g t o the mother, the p a t e r n a l 

g r a n d p a r e n t s d i d not te l e p h o n e h e r . 

The m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t , a t the c h i l d ' s 

dependency p r o c e e d i n g i n J u l y 2008, he t o l d the j u v e n i l e c o u r t 
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t h a t the mother s h o u l d not have c u s t o d y of the c h i l d . B u t , he 

t e s t i f i e d , a f t e r m o n i t o r i n g the mother's r e h a b i l i t a t i o n 

c l o s e l y , he was c o n v i n c e d t h a t the mother s h o u l d have c u s t o d y 

of the c h i l d r e t u r n e d t o h e r . A c c o r d i n g t o the m a t e r n a l 

g r a n d f a t h e r , the mother i s a good mother t o her youngest c h i l d 

and he would not h e s i t a t e t o n o t i f y the j u v e n i l e c o u r t i f he 

saw something about the mother t h a t caused him t o be con c e r n e d 

about the w e l f a r e of the c h i l d . The m a t e r n a l g r a n d f a t h e r 

t e s t i f i e d t h a t he b e l i e v e d t h a t the c h i l d would e a s i l y a d j u s t 

t o l i v i n g w i t h the mother because t h e r e was never an 

adjustment p e r i o d f o r the c h i l d d u r i n g v i s i t a t i o n p e r i o d s w i t h 

the mother. 

Stan d a r d of Review 

"On a p p e l l a t e r e v i e w of c u s t o d y m a t t e r s , t h i s c o u r t 
i s l i m i t e d when the ev i d e n c e was p r e s e n t e d ore 
tenu s , and, i n such c i r c u m s t a n c e s , a t r i a l c o u r t ' s 
d e t e r m i n a t i o n w i l l not be d i s t u r b e d 'absent an abuse 
of d i s c r e t i o n o r where i t i s shown t o be p l a i n l y and 
p a l p a b l y wrong.' A l e x a n d e r v. A l e x a n d e r , 625 So. 2d 
433, 434 ( A l a . C i v . App. 1993) ( c i t i n g Benton v.  
Benton, [520 So. 2d 534 ( A l a . C i v . App. 1 9 8 8 ) ] ) . As 
the Alabama Supreme Court h i g h l i g h t e d i n [Ex 
p a r t e ] P a t r o n a s , [693 So. 2d 473 ( A l a . 1997 ) ] , 
'"[T]he t r i a l c o u r t i s i n the b e t t e r p o s i t i o n t o 
c o n s i d e r a l l of the e v i d e n c e , as w e l l as the many 
i n f e r e n c e s t h a t may be drawn from t h a t e v i d e n c e , and 
to d e c i d e the i s s u e of cu s t o d y . " ' P a t r o n a s , 693 So. 
2d a t 474 ( q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 
1322, 1326 ( A l a . 1996)). Thus, a p p e l l a t e r e v i e w of 
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a judgment m o d i f y i n g c u s t o d y when the e v i d e n c e was 
p r e s e n t e d ore tenus i s l i m i t e d t o d e t e r m i n i n g 
whether t h e r e was s u f f i c i e n t e v i d e n c e t o s u p p o r t the 
t r i a l c o u r t ' s judgment. See P a t r o n a s , 693 So. 2d a t 
475 ." 

Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007). 

D i s c u s s i o n 

We w i l l address the argument made by the f a t h e r and the 

p a t e r n a l g r a n d p a r e n t s t h a t the j u v e n i l e c o u r t e r r e d by 

c o n c l u d i n g t h a t the mother had met the c u s t o d y - m o d i f i c a t i o n 

burden s e t f o r t h i n Ex p a r t e McLendon, s u p r a . 1 

The j u v e n i l e c o u r t p r o p e r l y c o n c l u d e d t h a t the McLendon 

s t a n d a r d a p p l i e d t o the mother's r e q u e s t f o r c u s t o d y of the 

c h i l d . See M.B. v. S.B., [Ms. 2080464, August 7, 2009] So. 

1 I n W.T.M. v. S.P., 802 So. 2d 1091 ( A l a . C i v . App. 2001) 
(Crawley, J . , w i t h one judge c o n c u r r i n g and t h r e e judges 
c o n c u r r i n g i n the r e s u l t ) , a p l u r a l i t y of t h i s c o u r t c o n c l u d e d 
t h a t a f a t h e r who was not a p a r t y t o a c u s t o d y d e t e r m i n a t i o n 
f o l l o w i n g a dependency a d j u d i c a t i o n had s t a n d i n g t o a p p e a l the 
c u s t o d y award i n l i g h t of the f a c t t h a t the f a t h e r r e t a i n e d 
" r e s i d u a l p a r e n t a l r i g h t s and r e s p o n s i b i l i t i e s " t o the c h i l d . 
See § 12-15-102(23), A l a . Code 1975. A l t h o u g h the f a t h e r i n 
t h i s case d i d not have cu s t o d y of the c h i l d b e f o r e the e n t r y 
of the December 2009 c u s t o d y - m o d i f i c a t i o n judgment, and 
a l t h o u g h he d i d not r e q u e s t , nor was he awarded, c u s t o d y of 
the c h i l d p u r s u a n t t o the December 2009 judgment, we b e l i e v e 
t h a t the f a t h e r ' s r e s i d u a l p a r e n t a l r i g h t s , i n s o f a r as he was 
awarded v i s i t a t i o n w i t h the c h i l d and o r d e r e d t o pay c h i l d 
s u p p o r t f o r the c h i l d , c o n f e r l e g a l s t a n d i n g on the f a t h e r so 
t h a t t h i s c o u r t may c o n s i d e r h i s a p p e a l of the award of 
c u s t o d y . 

13 
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3d ___ ( A l a . C i v . App. 2009). Pursuant t o t h a t c u s t o d y -

m o d i f i c a t i o n burden, the mother, as the n o n c u s t o d i a l p a r e n t 

s e e k i n g a change of c u s t o d y , was r e q u i r e d t o demonstrate 

"'(1) " t h a t ... she i s a f i t c u s t o d i a n " ; (2) " t h a t 
m a t e r i a l changes which a f f e c t the c h i l d ' s w e l f a r e 
have o c c u r r e d " ; and (3) " t h a t the p o s i t i v e good 
brought about by the change i n c u s t o d y w i l l more 
than o f f s e t the d i s r u p t i v e e f f e c t of u p r o o t i n g the 
c h i l d . " K u n k e l v. K u n k e l , 547 So. 2d 555, 560 ( A l a . 
C i v . App. 1989) ( c i t i n g , among o t h e r cases, Ex p a r t e  
McLendon, 455 So. 2d 863, 865-66 ( A l a . 1984) 
( s e t t i n g f o r t h t h r e e f a c t o r s a n o n c u s t o d i a l p a r e n t 
must demonstrate i n o r d e r t o modify c u s t o d y ) ) . ' " 

A.W. v. K.L.W., 27 So. 3d 558, 560 ( A l a . C i v . App. 2009) 

( q u o t i n g McCormick v. E t h r i d g e , 15 So. 3d 524, 527 ( A l a . C i v . 

App. 2008)). 

A r e v i e w of the r e c o r d r e v e a l s t h a t t h e r e was e v i d e n c e t o 

s u p p o r t the j u v e n i l e c o u r t ' s i m p l i c i t f i n d i n g t h a t the mother 

was f i t t o care f o r the c h i l d . The e v i d e n c e i n d i c a t e d t h a t the 

mother had c a r e d f o r her e i g h t - m o n t h - o l d daughter f o r t h a t 

c h i l d ' s e n t i r e l i f e and t h a t n e i t h e r the m a t e r n a l g r a n d p a r e n t s 

nor the p a t e r n a l g r a n d p a r e n t s thought i t n e c e s s a r y , f o r the 

w e l f a r e of t h a t c h i l d , t o seek t o remove her from the mother's 

cust o d y . The mother t e s t i f i e d t h a t she had been d r u g - f r e e f o r 

14 months and t h a t she had o b t a i n e d a s t a b l e home and s t a b l e 

employment, and the m a t e r n a l g r a n d f a t h e r t e s t i f i e d t h a t he saw 
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no reason why the mother c o u l d not care f o r the c h i l d . 

R e g a r d i n g the second prong of the McLendon s t a n d a r d , t h i s 

c o u r t has h e l d : 

" I n o r d e r t o prove a m a t e r i a l change of 
c i r c u m s t a n c e s , the n o n c u s t o d i a l p a r e n t must p r e s e n t 
s u f f i c i e n t e v i d e n c e i n d i c a t i n g (1) t h a t t h e r e has 
been a change i n the c i r c u m s t a n c e s e x i s t i n g a t the 
time of the o r i g i n a l c u s t o d y judgment or t h a t f a c t s 
have been r e v e a l e d t h a t were unknown a t the time of 
t h a t judgment, see Stephens v. Stephens, 47 A l a . 
App. 396, 399, 255 So. 2d 338, 340-41 ( C i v . App. 
1971), and (2) t h a t the change i n c i r c u m s t a n c e s i s 
such as t o a f f e c t the w e l f a r e and b e s t i n t e r e s t s of 
the c h i l d . F o r d v. Ford, 293 A l a . 743, 310 So. 2d 
234 (1975). The n o n c u s t o d i a l p a r e n t does not have t o 
prove t h a t the change i n c i r c u m s t a n c e s has a d v e r s e l y 
a f f e c t e d the w e l f a r e of the c h i l d , but he or she may 
s a t i s f y the f i r s t element of the McLendon t e s t by 
p r o v i n g t h a t the change i n c i r c u m s t a n c e s m a t e r i a l l y 
promotes the b e s t i n t e r e s t s of the c h i l d . I d . " 

C.D.K.S. v. K.W.K., [Ms. 2071115, December 18, 2009] So. 

3d ___ , ___ ( A l a . C i v . App. 2009). 

I n s o f a r as the mother was r e q u i r e d t o prove t h a t a 

m a t e r i a l change i n c i r c u m s t a n c e s had o c c u r r e d s i n c e the e n t r y 

of the J u l y 2008 judgment, i t i s w e l l s e t t l e d t h a t the 

mother's r e h a b i l i t a t i o n a l o n e i s not a p r o p e r b a s i s f o r 

m o d i f y i n g c u s t o d y of the c h i l d i n f a v o r of the mother. See 

S.L.L. v. L.S., [Ms. 2090133, A p r i l 2, 2010] So. 3d , 

( A l a . C i v . App. 2010) ( c i t i n g Ex p a r t e McLendon, 455 So. 
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2d a t 866) ("[A]lthough the mother's r e h a b i l i t a t i o n and the 

p o s i t i v e p a t h on which she appears t o be i s commendable, such 

r e h a b i l i t a t i o n a l o n e i s an improper b a s i s f o r r e g a i n i n g 

c u s t o d y . " ) . The j u v e n i l e c o u r t , i n i t s f i n a l judgment, found 

t h a t a m a t e r i a l change i n c i r c u m s t a n c e s had o c c u r r e d s i n c e the 

e n t r y of the J u l y 2008 judgment because an i r r e t r i e v a b l e 

breakdown i n communication had o c c u r r e d between the p a t e r n a l 

g r a n d p a r e n t s and the mother and the m a t e r n a l g r a n d p a r e n t s . The 

j u v e n i l e c o u r t a l s o found t h a t the d e t e r i o r a t i o n i n 

communication between the p a r t i e s was h a v i n g a d e t r i m e n t a l 

a f f e c t on the c h i l d . Thus, the j u v e n i l e c o u r t ' s judgment 

m o d i f y i n g c u s t o d y of the c h i l d d i d not r e l y s o l e l y on the 

mother's s e l f - i m p r o v e m e n t . 

The p a t e r n a l g r a n d p a r e n t s argue t h a t t h e r e was no 

e v i d e n c e t o s u p p o r t the j u v e n i l e c o u r t ' s f i n d i n g t h a t the 

d e t e r i o r a t i o n i n communication between the p a t e r n a l 

g r a n d p a r e n t s and the mother and the m a t e r n a l g r a n d p a r e n t s was 

h a v i n g a d e t r i m e n t a l a f f e c t on the c h i l d , and t h e y c i t e S.L.L.  

v. L.S., s u p r a , t o s u p p o r t t h e i r argument t h a t any a l l e g e d 

l a c k of communication between the p a r t i e s i s not a m a t e r i a l 

change i n c i r c u m s t a n c e s u f f i c i e n t t o s u p p o r t m o d i f i c a t i o n of 
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custo d y . In S.L.L. v. L.S., t h i s c o u r t r e v e r s e d a judgment 

m o d i f y i n g c u s t o d y of a c h i l d from the f a t h e r t o the mother, 

and we c o n c l u d e d t h a t the mother's a l l e g a t i o n s t h a t the f a t h e r 

f a i l e d t o co o p e r a t e w i t h the mother by communicating w i t h her 

about the c h i l d was not s u f f i c i e n t t o su p p o r t a m o d i f i c a t i o n 

of c u s t o d y . ___ So. 3d a t ___ . 

The e v i d e n c e i n t h i s case i n d i c a t e d t h a t the mother and 

the p a t e r n a l g r a n d p a r e n t s d i d not have an a m i c a b l e 

r e l a t i o n s h i p and t h a t t h e r e was a g e n e r a l l a c k of 

communication between the p a t e r n a l g r a n d p a r e n t s and the mother 

and the m a t e r n a l g r a n d p a r e n t s . U n f o r t u n a t e l y , p a r t i e s i n v o l v e d 

i n s h a r i n g custody of a c h i l d o f t e n have d i f f i c u l t y 

communicating w i t h one ano t h e r , and, a l t h o u g h we agree t h a t 

the c h i l d would b e n e f i t i f the p a r t i e s were a b l e t o 

communicate more e f f e c t i v e l y , we cannot conclude t h a t the 

c i r c u m s t a n c e s of t h i s p a r t i c u l a r case r i s e t o a l e v e l t h a t 

w a r r a n t m o d i f i c a t i o n of cust o d y . Our r e v i e w of the e v i d e n c e 

r e v e a l s t h a t the mother was p a r t i a l l y r e s p o n s i b l e f o r any l a c k 

of communication between h e r s e l f and the p a t e r n a l 

g r a n d p a r e n t s . A l t h o u g h t h e r e was ev i d e n c e i n d i c a t i n g t h a t the 

mother had made some e f f o r t t o communicate w i t h the p a t e r n a l 
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gr a n d p a r e n t s w h i l e she had v i s i t a t i o n w i t h the c h i l d , the 

mother a l s o t e s t i f i e d t h a t she t r i e d not t o speak w i t h the 

p a t e r n a l g r a n d p a r e n t s and t h a t she d i d not t e l e p h o n e the 

p a t e r n a l g r a n d p a r e n t s even t o speak t o the c h i l d . Other 

e v i d e n c e i n d i c a t e d t h a t the mother had s t a t e d t o the p a t e r n a l 

g r a n d p a r e n t s t h a t she d i d not want t o speak t o them. In l i g h t 

of u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t the mother c o n t r i b u t e d 

t o the breakdown i n communication between h e r s e l f and the 

p a t e r n a l g r a n d p a r e n t s , we cannot a f f i r m the j u v e n i l e c o u r t ' s 

judgment i n s o f a r as i t found a m a t e r i a l change i n 

c i r c u m s t a n c e s s u f f i c i e n t t o modify custody. 

A c c o r d i n g l y , because the e v i d e n c e i n the r e c o r d i s not 

s u f f i c i e n t t o s u p p o r t the j u v e n i l e c o u r t ' s f i n d i n g t h a t a 

m a t e r i a l change i n c i r c u m s t a n c e s had o c c u r r e d s i n c e the e n t r y 

of the J u l y 2008 judgment, we must r e v e r s e the judgment of the 

j u v e n i l e c o u r t i n s o f a r as i t m o d i f i e d c u s t o d y of the c h i l d 

from the p a t e r n a l g r a n d p a r e n t s and the m a t e r n a l g r a n d p a r e n t s 

t o the mother. The case i s remanded t o the t r i a l c o u r t w i t h 

i n s t r u c t i o n s t o e n t e r an o r d e r c o n s i s t e n t w i t h t h i s o p i n i o n . 2 

2Because we have c o n c l u d e d t h a t the judgment of the 
j u v e n i l e c o u r t i s due t o be r e v e r s e d , we p r e t e r m i t d i s c u s s i o n 
of the r e m a i n i n g i s s u e i n the p a t e r n a l g r a n d p a r e n t s ' a p p e a l 
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APPEAL NO. 20 90397 — REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

APPEAL NO. 20 90398 -- REVERSED AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

r e g a r d i n g the j u v e n i l e c o u r t ' s f a i l u r e t o conduct a h e a r i n g on 
t h e i r postjudgment motion. 
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