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BRYAN, Judge.

J.W. {"the paternal grandfather") and S.W. ("the paternal
grandmother") (hereinafter collectively referred to as "the
paternal grandparents") and L.W. ("the father"} appeal from a

Judgment of the Coffee Juvenile Court that modified custody of
F.C.W. ("the child").

Procedural History

On July 21, 2008, the Jjuvenile court, pursuant to a

finding of dependency, awarded joint legal custecdy of the

child to the paternal grandparents and S.B. ("the maternal
grandfather") and J.B. {"the maternal grandmother™)
(hereinafter collectively referred to as "the maternal
grandparents"). Physical custody of the child was awarded to

the paternal grandgarents. The parties subseguently submitted
an agreed-upon visitation schedule that awarded the maternal
grandparents visitation with the child and awarded C.B. ("the
mother") and the father wvisitation with the c¢child at times
agreed upcn by the mother and the father and the paternal
grandparents. A separate provisicn in the visitation agreement
awarded the mother visitaticon with the child so long as 1t was

supervised by either the maternal grandparents or the paternal
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grandparents, depending on which set of grandparents was
exercising custody of the child at the time the mother
requested visitation. The visitation acgreement included a
provision that stated: "The paternal and maternal grandparents
acknowledge that the ultimate goal for [the child] is to see
her reunited with [the mother and the father] and will work
toward that end."”

On June 9, 2009, the mother filed a "motion for hearing"
seeking to be reunited with the child. The mother alleged that
she had completed a drug-rehabilitation program and that she
had obtained employment. The Juvenile court subseguently
entered an order that stated that the mother's June 9, 2009,
motion for hearing would be treated as a petition to modify
custody of the c¢hild because the child's dependency and
custody had been finally adjudicated pursuant to the July 2008
Judgment.

The juvenile court conducted an c¢re tenus hearing on the
mother's custody-modification petition on August 31, 2009, and
entered a judgment modifying custcedy c¢f the child on December
29, 2009. In that judgment, the juvenile court concluded that

the proper custody-modification standard to be applied was the
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standard set forth in Ex parte McLendon, 455 So. 2d 863 (Ala.

1884) . Based on that conclusion, the juvenile court found that
the mother had demonstrated that a material change 1in
circumstances had occurred since the entry of the July 2008
Judgment in that an irretrievable breakdown in communication
had developed between the maternal grandparents and the
paternal grandparents and between the paternal grandparents
and the mother, to the detriment of the child. The juvenile
court alsc found that the positive good brought about by a
change in custody would more than offset the disruption caused
by the change in custody. Pursuant to those findings, the
mother was awarded legal and physical custody of the child,
the father was awarded supervised visitation with the child,
and the father was ordered to pay child support.

The father and the paternal grandparents filed separate
postijudgment motions, pursuant to Rule 59, Ala. R. Civ. PF.,
for a new trial or, in the alternative, to alter, amend, or
vacate the Juvenile court's Jjudgment. The vaternal
grandparents requested a hearing on thelir moticn, and they
alleged that the judgment was not supported by the evidence,

that the evidence was insufficient tc support the judgment,
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and that newly discovered evidence existed that indicated that
false or misleading testimony had been given at the ore tenus
hearing that was directly related to the best interests of the
child. The father, in his postjudgment motion, challenged
certaln provisicns of his visitation award. The Juvenile court
denied the paternal grandparents' and the father's
postijudgment motions, and the paternal grandparents and the
father filed separate notices of appeal to this ccurt. This
court consolidated the appeals filed by the father and the

paternal grandparents ex mero motu.

Issues
On appgeal, both the father and the paternal grandparents
challenge the Jjuvenile court's finding that the mother met her

custody-modification burden pursuant to Ex parte McLendcn. The

paternal grandparents alsc challenge the Jjuvenile court's
failure to conduct a hearing on thelr poestjudgment motion in
viclation of Rule 5% (g), Ala. R. Civ. P.
Facts
The child was born in November 2006, and she was almost
three vyears c¢ld at the time of the ore tenus hearing. The

child had lived in the paternal grandparents' home, at times
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with the mother, since she was approximately six weeks old.
The mother, who was 35 yvears old at the time of the ore tenus
hearing, lived in Metairie, Louisiana. The mother stated that
she had voluntarily sought substance-akbuse treatment with the
Family House substance-abuse program after the entry of the
July 2008 judgment. The Family House substance-abuse program
required the mother to live in an consite facility, and the
mother participated in that program from July 21, 2008, until
February 200%. The mother moved into a two-bedroom townhcuse
in February 200% 1in what she described as a quilet
neighborhood. The mother's rent was subsidized so that she had
to pay only 30% of the monthly rent due. The mcther worked as
a secretary at a real-estate company 30 hours each week, and
she earned approximately $10.50 an hour.

The mother had three children: a l4-year-cld son, the
child, and an 8-month-old daughter. The mother had joint legal
custody of her coldest child, who lived 15 miles away from the
mother's home in Metairie. According to the mother, she had
visitation with her c¢ldest child every cther weekend and the
"whole summer." The mother gave birth to her third child in

November 2008 while she was participating in the Family House
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substance-abuse program. According to the mother, she had
cared for her vyoungest child since kirth, even while she was
participating in substance-abuse rehabilitation. The mother
stated that she was certain that the father was the father of
her youngest child but that the paternal grandmother had not
asked to see her youngest child. The mother stated that she
brought the voungest c¢hild with her during wvisitation
exchanges with the c¢hild so that the paternal grandparents
could see her youngest child.

The mother testified that, as of August 2009, she had not
used i1llegal drugs in 14 months. The mother admitted that she
had participated in a drug-rehabilitation program in 2004 and
that she had continued to use 1illegal drugs after she had
completed that program. The mother stated that she believed
that she had control over her drug addiction and that she had
a strong support system in Metairie, including the staff at
Family House, her caseworker from a housing program, her
mother, her father, and her stepparents. She admitted that she
was not self-sufficient at the time of the ore tenus hearing
and that she still needed people "to keep her in line" so that

she could get to a point where she was self-sufficient. The
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mother stated that she attended Alcoholics Anonymcus and
Narcotics Anonymous meetings and participated in substance-
abuse aftercare.

Even though the mother had completed a drug-
rehabilitation program 1n February 2009, the paternal
grandmother testified that she did not think that the mother
was ready to receive custody of the child because the mother
had completed a drug-rehabilitation program in 2004 and was
arrested on drug-related charges 13 months later. The paternal
grandmother stated that the mother needed more time to
demonstrate that she was not going to relapse inte drug use
because of the mother's history of making effcrts tce improve
her situation and then "backsliding." The paternal grandmother
would not state & specific period of how long the mother would
have to maintain her independence from drugs before she was
satisfied that the mother could adeguately care for the child,
but the paternal grandmother stated that she wanted the child
to return to the mother's or the father's custedy once 1t was
safe for the child.

The paternal grandmother admitted that the mother had an

eight-month-old child that lived with the mother and was cared
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for by the mother and that she had not taken any steps to
remove the mother's youngest child from the mother's custody.
The paternal grandmother disputed the mother's claims that she
had not tried to see the mother's yvoungest child. According to
the paternal grandmother, she had made an effort to find cut
where the mother had given birth to her youngest child so that
she could call the mother in her hospital room, but the
maternal grandparents had told her that the mother did not
want to speak to her. The paternal grandmother testified that
she had filed motions with the Jjuvenile court requesting
infermation from the maternal grandparents in an effort to
find out where the mother lived and where the child staved
when she went to Louisiana to visit the mother. The paternal
grandmother stated that she got no response or very little
response. According to the mother, no one had asked her where
she lived and she did not think to tell the paternal
grandparents kbecause the father had her address. The paternal
grandmother admitted that the father, who lived with the
paternal grandparents after he was released from jail in early
August 200%, had the mother's address and that the father

spoke to the mother regularly.
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The mother and the maternal grandparents stipulated that
the paternal grandparents had done an excellent Jjob raising
the child and that they had no issues with the way that the
paternal grandparents were raising the child. The mother also
admitted that the paternal grandparents had been the only
consistent caregivers that the c¢hild had ever known. The
mother stated that she would 1like for the paternal
grandparents to continue to see the child 1if she were awarded
custody Dkecause it would hurt the child to cut off her
relationship with the paternal grandparents.

The mother stated that she thought that she had done
everything possible to get custody of the child back. The
mother admitted that it would be an adjustment for the child
to move 1nto her home and only have visitation with the
paternal grandparents, but the mother testified that the child
did not have difficulty adjusting to her home when the child
came to wvisit. The «c¢hild had wvisited the mother for
approximately 12 weeks between September 2008 and the time of
the ore tenus hearing. The mother admitted that she had not
provided any support for the c¢hild to the paternal

grandparents, but she stated that her family had provided

10
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clothing for the child.

The mother stated that she tried not to speak with the
paternal grandparents at all because it made her extremely
uncomfortable. According to the mother, supervised visits with
the child at the paternal grandparents' home were extremely
tense and she avoided that situation so as not to harm the
child. The mother admitted that the only communication she had
with the paternal grandparents was at visitation exchanges and
that she did not call the paternal grandparents while they had
custody of the child. The mother thought that the paternal
grandpgarents hated her, and she said that that feeling
contributed to her inability to communicate with them. The
paternal grandmother testified that she liked the mother. The
mother stated that she had tried to be the "bigger person" by
sending the paternal grandparents pictures of the child while
she was exerclising visitaticn with the child and by allowing
the child to speak to the paternal grandparents during her
visitation pericds. According to the mother, the paternal
grandparents did not telephone her.

The maternal grandfather testified that, at the child's

dependency proceeding in July 2008, he tceld the juvenile court

11
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that the mother should not have custody of the child. But, he
testified, after monitoring the mother's rehabilitation
closely, he was convinced that the mother should have custody
of the child returned to her. According to the maternal
grandfather, the mother is a good mother to her vyoungest child
and he would nct hesitate to notify the juvenile ccurt if he
saw something about the mother that caused him to be concerned
about the welfare of the c¢hild. The maternal grandfather
testified that he believed that the child would easily adjust
to living with the mother because there was never an
adjustment period for the child during visitation periods with
the mother.

Standard of Reviecw

"On appellate review c¢f custody matters, this court
is limited when the evidence was presented ore
Lenus, and, 1in such circumstances, a Lrial court's
determination will not be disturbed 'absent an abuse
of discretion or where 1t 1s shown to be plainly and
palpably wrong.' Alexander v, Alexander, 625 50. 2d
433, 434 (Ala. Civ. App. 199%3) (citing Benton wv.
Benton, [520 So. 2d 534 (Ala. Civ., App. 1988)]). As
the Alabama Supreme Court highlighted 1in [Ex
parte] Patronas, (683 So. 2d 473 (Ala. 19%7)],
'""[Tlhe trial court 1s in the better position to
consider all of the evidence, as well as ths many
inferences that may be drawn from that evidence, and

Lo decide the issue of custody."' Patrcnas, €93 So.
2d at 474 (guoting Ex parte Bryvowskv, 676 So. 2Zd
1322, 1326 (Ala. 1996)). Thus, appellate review of

12
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a judgment modifying custody when the evidence was
presented o¢re tenus 1is limited to determining
whether there was sufficient evidence to support the
trial ccurt's Jjudgment. See Patronas, 693 So. 2d at
475."

Cheek v. Dvess, 1 So. 3d 1025, 1029 (Ala. Civ. App. 2007).

Discussion

We will address the argument made by the father and the
paternal grandparents that the Jjuvenile court erred by
concluding that the mother had met the custody-modification

burden set forth in Ex parte MclLendon, supra.-

The juvenile court properly concluded that the MclLendon
standard applied to the mother's request for custody of the

child. See M.B. v. §.B., [Ms. 2080464, August 7, 2009] So.

'"Tn W.T.M. v. 8.P., 802 S0. 2d 1091 (Ala. Civ. App. 2001)
(Crawley, J., with one Jjudge concurring and three Jjudges
concurring in the result}, a plurality of this court concluded
that a father who was not a party to a custody determination
following a dependency adjudication had standing to appeal the
custody award in light of the fact that the father retained
"residual parental rights and responsibilities"™ to the c¢hild.
See § 12-156-102(23), Ala. Code 1975. Although the father in
this case did not have custcedy of the child before the entry
of the December 2009 custody-modification Jjudgment, and
although he did not request, nor was he awarded, custody of
the child pursuant to the December 2009 judgment, we believe
that the father's residual parental rights, Insofar as he was
awarded visitation with the child and ordered to pay child
support for the child, confer legal standing con the father so
that this court may consider his appeal of the award of
custody.

13
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2d (Ala. Civ. App. 2008%). Pursuant to that custody-

modification burden, the mother, as the noncustodial parent

secking a change of custody, was required to demonstrate

"r(1l) "that ... she is a fit custodian"; (2) "that
material changes which affect the c¢child's welfare
have occurred”; and (3) "that the ypositive good

brought abkout by the change in custody will more
than offset the disruptive effect of uprcooting the
child.”" Kunkel v. Kunkel, 547 Sco. 2d 555, 560 (Ala.
Civ. App. 1889) (citing, among cother cases, ExX parte
McLendon, 455 So., 2d 863, 86h-66 (Ala., 1984)
(setting forth three factors a noncustodial parent
must demenstrate in corder Lo modify custody)).'"

AW, v. K.L.W., 27 So. 3d 558, 560 (Ala. Civ. App. 2009)

(quoting McCormick v. Ethridge, 15 So. 3d 524, 527 (Ala. Civ,

App. 2008})).

A review of the record reveals that there was evidence Lo
support the juvenile court's implicit finding that the mother
was 1t to care for the c¢child., The evidence indicated that the
mother had cared for her eight-month-cld daughter for that
child's entire 1ife and that neither the maternal grandparents
nor the paternal grandparents thought 1t necessary, for the
welfare of that child, to seek to remove her from the mother's
custody. The mother testified that she had been drug-free for
14 months and that she had cobtained a stable home and stable

employment, and Che maternal grandfather testified that he saw

14
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no reason why the mother could not care for the child.
Regarding the second prong of the Mclendon standard, this
court has held:

"In order to prove a material change of
circumstances, the noncustodial parent must present
sufficient evidence indicating (1) that there has
been a change in the circumstances existing at the
time of the original custody judgment cr that facts
have been revealed that were unknown at the time of
that Jjudgment, sce Stephens v. Stephens, 47 Ala.
App. 396, 399, 255 So. 2d 338, 340-41 (Civ. App.
1871), and (2) that the change in circumstances is
such as to affect the welfare and best interests of
the c¢hild. Ford v. Ford, 2932 Ala. 743, 3210 So. 2d
234 (1975). The noncustodial parent does not have to
prove that the change in circumstances has adversely
affected the welfare of the child, but he or she may
satisfy the first element of the McLendon test by
proving that the change in circumstances materially
promotes the best interests of the child. Id4."

C.D.KE.S. v. K.W.K., [Ms. 2071115, December 18, 2008] So.

3d ,  (Ala. Civ. App. 2008).

Inscfar as the mother was regquired to prove that a
material change in circumstances had occurred since the entry
of the July 2008 Jjudgment, it 1s well settled that the
mother's rehabilitation alone 1s not a proper basis for

modifying custody of the child in favor c¢f the mcther. See

S.L.L. v. L.5., [Ms. 2090133, April 2, 2010] So. 3d ;

(Ala. Civ. App. 2010) (citing Ex parte Mclendon, 455 So.

15
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2d at 8&66) ("[A]llthough the mother's rehabilitation and the
positive path on which she appears to be is commendable, such
rehakbilitation alone 1s an IiImproper basis for regalning
custody.™). The juvenile court, in its final judgment, found
that a material change in circumstances had occurred since the
entry of the July 2008 judgment because an irretrievable
breakdown in communication had occurred between the paternal
grandparents and the mother and the maternal grandparents. The
Juvenile court alsco found that the deterioration in
communication between the parties was having a detrimental
affect on the child. Thus, the Juvenile court's Judgment
modifying custody of the child did nct rely sclely on the
mother's self-improvement.

The paternal grandparents argue that there was no
evidence to support the juvenile court's finding that the
deterioration in communication between the paternal
grandparents and the mother and the maternal grandparents was
having a detrimental affect on the child, and they cite S.L.L.

v. L.S., supra, to suppcrt their argument that any alleged

lack of communication between the parties 1s nct a material

change in circumstance sufficient to support modification of

16
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custody. In S.L.L. v. 1L.3., this court reversed a Jjudgment

modifying custody of a child from the father to the mother,
and we concluded that the mother's allegations that the father
failed to cooperate with the mother by communicating with her
about the child was not sufficient to support a modification
of custody. = So. 3d at

The evidence in this case indicated that the mother and
the paternal grandparents did not have an amicabkle
relationship and that there was a general lack of
communication between the paternal grandparents and the mother
and the maternal grandparents. Unfortunately, parties involved
in sharing custody of a c¢hild often have difficulty
communicating with one another, and, although we agree that
the c¢hild would benefit 1f the parties were able to
communicate more effectively, we cannot conclude that the
circumstances of this particular case rise to a level that
warrant modification of custody. Our review of the evidence
reveals that the mother was partially responsible for any lack
of communication between herself and the vaternal
grandparents. Although there was evidence indicating that the

mother had made some effort to cocmmunicate with the paternal

17
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grandparents while she had wvisitation with the c¢hild, the
mother also testified that she tried not to speak with the
paternal grandparents and that she did not teleghone the
paternal grandparents even to speak to the child. Other
evidence indicated that the mother had stated to the paternal
grandparents that she did not want to speak to them. In light
of undisputed evidence indicating that the mother contributed
to the breakdown in communication between herself and the
paternal grandparents, we cannot affirm the juvenile court's
Judgment insofar as it found a material change in
circumstances sufficient to modify custody.

Accordingly, because the evidence in the record i1is not
sufficient to support the Jjuvenile court's finding that a
material change in circumstances had occurred since the entry
of the July 2008 judgment, we must reverse the judgment of the
Juvenile court Inscfar as 1t modified custody of the child
from the paternal grandparents and the maternal grandparents
to the mother. The case 1s remanded tc the trial court with

instructions to enter an order consistent with this opinion.-

‘Recause we have concluded that the Jjudgment of the
juvenile court is due to be reversed, we pretermit discussion
of the remaining issue in the paternal grandparents' appeal

18
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APPEAL  NO. 2090397 —-- REVERSED AND REMANDED WITH
INSTRUCTIONS.

APPEAL NO. 2080398 —-- REVERSED AND REMANDED WITH
INSTRUCTIONS.

Pittman, Thomas, and Moore, JJ., concur.

Thompson, P.J., concurs in the result, without writing.

regarding the juvenile court's failure to conduct a hearing on
their postjudgment motion.
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