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THOMPSON, P r e s i d i n g Judge. 

The Water Works B o a r d o f t h e C i t y o f B i r m i n g h a m ("the 

Boa r d " ) a p p e a l s f r o m t h e judgment o f t h e J e f f e r s o n C i r c u i t 

C o u r t a w a r d i n g A l l a n Isom p e r m a n e n t - p a r t i a l - d i s a b i l i t y 

b e n e f i t s p u r s u a n t t o t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t , § 
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25-5-1 e t s e q . , A l a . Code 1975 ("the A c t " ) . 1 F o r t h e r e a s o n s 

s e t f o r t h h e r e i n , we a f f i r m . 

Isom began w o r k i n g f o r t h e B o a r d i n 1990. On June 16, 

2003, he was i n j u r e d i n an o n - t h e - j o b a c c i d e n t ("the 2003 

i n j u r y " ) . As a r e s u l t o f t h a t a c c i d e n t , Isom f i l e d an a c t i o n 

a g a i n s t t h e B o a r d p u r s u a n t t o t h e A c t . That a c t i o n c o n c l u d e d 

i n a s e t t l e m e n t agreement between t h e p a r t i e s t h a t p r o v i d e d 

f o r a lump-sum payment t o Isom o f $18,480, w i t h t h e B o a r d ' s 

o b l i g a t i o n t o pay f o r Isom's f u t u r e m e d i c a l b e n e f i t s r e m a i n i n g 

open. As p a r t o f i t s judgment b a s e d on t h e p a r t i e s ' 

s e t t l e m e n t , t h e t r i a l c o u r t a s s i g n e d Isom a 1 0 % permanent 

w h o l e - b o d y d i s a b i l i t y r a t i n g . 

On J u l y 3, 2008, Isom f i l e d an a c t i o n a g a i n s t t h e B o a r d 

i n w h i c h he a s s e r t e d t h a t he had been i n j u r e d a g a i n on J u l y 4, 

2006, as a r e s u l t o f a n o t h e r o n - t h e - j o b a c c i d e n t ("the 2006 

i n j u r y " ) . He s o u g h t r e l i e f a g a i n s t t h e B o a r d p u r s u a n t t o t h e 

A c t . The B o a r d f i l e d an answer t o t h e c o m p l a i n t i n w h i c h i t 

d e n i e d t h a t Isom had been i n j u r e d i n an a c c i d e n t on J u l y 4, 

1 N e i t h e r p a r t y contends t h a t the A c t does not a p p l y i n 
t h i s case on the b a s i s t h a t the Board i s an agency of a 
m u n i c i p a l i t y t h a t i s exempted f r o m the A c t by v i r t u e o f § 25-
5-13(b), A l a . Code 1975, and the r e c o r d does not r e f l e c t t h a t 
t h a t exemption i s a p p l i c a b l e t o the Board. 
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2006. The B o a r d a s s e r t e d , among o t h e r t h i n g s , t h a t t h e i n j u r y 

o f w h i c h Isom was c o m p l a i n i n g was a c o n t i n u a t i o n o f t h e 2003 

i n j u r y and t h a t Isom's r e c o v e r y was l i m i t e d t o c o m p e n s a t i o n 

f o r t h e d e g r e e o f i n j u r y t h a t w o u l d have r e s u l t e d f r o m t h e 

2006 i n j u r y i f t h e 2003 i n j u r y had n o t o c c u r r e d . 

On A u g u s t 26, 2009, t h e t r i a l c o u r t h e l d a b e n c h t r i a l o f 

t h e a c t i o n . Isom t e s t i f i e d t h a t he began w o r k i n g f o r t h e 

B o a r d i n 1990 and t h a t he was p r o m o t e d t o h i s p r e s e n t p o s i t i o n 

o f s u p e r v i s o r i n 2002. H i s d u t i e s as a s u p e r v i s o r i n c l u d e d 

o p e r a t i n g w a t e r v a l v e s , l o c a t i n g w a t e r l e a k s , and d i r e c t i n g 

c r e ws t h a t w o r k e d i n t h e f i e l d . 

Isom t e s t i f i e d t h a t t h e 2003 i n j u r y stemmed f r o m an 

a u t o m o b i l e a c c i d e n t i n w h i c h he i n j u r e d h i s l e f t s h o u l d e r and 

n e c k . Isom t e s t i f i e d t h a t he had two s u r g e r i e s on h i s l e f t 

s h o u l d e r and u n d e r w e n t p h y s i c a l t h e r a p y as a r e s u l t o f t h e 

2003 i n j u r y . He t e s t i f i e d t h a t , a f t e r t h e s e c o n d s u r g e r y , he 

was r e l e a s e d t o r e t u r n t o work w i t h o u t r e s t r i c t i o n s and t h a t 

he had w o r k e d s e v e r a l months b e f o r e t h e 2006 i n j u r y w i t h o u t 

s e e i n g a d o c t o r r e g a r d i n g h i s s h o u l d e r . He t e s t i f i e d t h a t , 

d u r i n g t h a t t i m e , he had no p r o b l e m s w i t h h i s s h o u l d e r and 

t h a t he c o u l d do a n y t h i n g he w a n t e d t o do w i t h i t w i t h r e g a r d 
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t o h i s j o b . He t e s t i f i e d t h a t he f e l t as t h o u g h he had 

r e c o v e r e d and h e a l e d f r o m t h e 2003 i n j u r y a f t e r t h e s e c o n d 

s u r g e r y r e l a t e d t o t h a t i n j u r y . 

A t t r i a l , Isom i n t r o d u c e d m e d i c a l r e c o r d s r e l a t i n g t o t h e 

2003 i n j u r y . The r e p o r t f r o m a s u r g e r y t h a t D r . D a v i d A d k i s o n 

p e r f o r m e d on Isom's l e f t s h o u l d e r on A u g u s t 28, 2003, 

i n d i c a t e d t h a t Isom had been d i a g n o s e d w i t h a l e f t - s h o u l d e r 

s u p e r i o r l a b r a l t e a r and s u b a c r o m i a l i m p i n g e m e n t . The s u r g e r y 

r e v e a l e d , among o t h e r t h i n g s , a " v e r y l a r g e t y p e I I l a b r a l 

t e a r e x t e n d i n g i n t o t h e o r i g i n o f t h e MGHL and i n v o l v i n g t h e 

e n t i r e b i c e p s a n c h o r . " 

The m e d i c a l r e c o r d s i n d i c a t e d t h a t D r . D a n i e l M i c h a e l 

began t r e a t i n g Isom i n A p r i l 2004. A m e d i c a l r e c o r d f r o m 

Isom's A p r i l 26, 2004, a p p o i n t m e n t w i t h D r . M i c h a e l i n d i c a t e d 

t h a t Isom was e x p e r i e n c i n g c o n t i n u e d p a i n i n h i s l e f t s h o u l d e r 

and n e c k , o c c a s i o n a l l y r a d i a t i n g t o h i s e l b o w . D r . M i c h a e l 

o r d e r e d an MRI o f Isom's n e c k . The MRI r e v e a l e d some 

d e g e n e r a t i o n o f Isom's c e r v i c a l s p i n e . 

A m e d i c a l n o t e f r o m Isom's May 5, 2004, v i s i t w i t h D r . 

M i c h a e l i n d i c a t e d t h a t D r . M i c h a e l d e c i d e d t o t r e a t Isom's 

n e c k p a i n w i t h an e p i d u r a l b l o c k . A m e d i c a l n o t e d a t e d J u n e 
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2, 2004, i n d i c a t e d t h a t Isom o b t a i n e d s i g n i f i c a n t r e l i e f f o r 

a few days f r o m h i s n e c k p a i n f r o m t h e e p i d u r a l b l o c k . A 

m e d i c a l n o t e f r o m J u l y 14, 2004, i n d i c a t e d t h a t Isom's n e c k 

p a i n had v i r t u a l l y r e s o l v e d b u t t h a t he was c o n t i n u i n g t o 

e x p e r i e n c e p a i n i n h i s l e f t s h o u l d e r w i t h an i n c r e a s i n g 

p o p p i n g i n t h e s h o u l d e r . D r . M i c h a e l o r d e r e d an MRI f o r 

Isom's s h o u l d e r t o d e t e r m i n e w h e t h e r h i s s h o u l d e r was h a v i n g 

d i f f i c u l t y h e a l i n g f r o m t h e A u g u s t 2003 s u r g e r y o r w h e t h e r 

t h e r e was some o t h e r p r o b l e m w i t h h i s r o t a t o r c u f f t h a t had 

been p r e v i o u s l y o v e r l o o k e d . That MRI r e v e a l e d no e v i d e n c e o f 

a t e a r i n t h e r o t a t o r c u f f o r any i n j u r y t o t h e l a b r u m . Dr. 

M i c h a e l o r d e r e d an e p i d u r a l b l o c k f o r Isom's l e f t s h o u l d e r , 

w h i c h r e d u c e d Isom's p a i n . 

A m e d i c a l r e c o r d f r o m December 20, 2004, i n d i c a t e d t h a t 

Isom was e x p e r i e n c i n g s t i f f n e s s and i r r i t a t i o n i n h i s 

s h o u l d e r . A p h y s i c a l e x a m i n a t i o n r e v e a l e d t h a t he m i g h t have 

been e x p e r i e n c i n g some r e c u r r i n g t e n d i n i t i s o r b u r s i t i s . He 

was g i v e n a n o t h e r e p i d u r a l b l o c k . A m e d i c a l r e c o r d f r o m 

J a n u a r y 3, 2005, i n d i c a t e d t h a t he was c o n t i n u i n g t o 

e x p e r i e n c e p a i n i n h i s l e f t s h o u l d e r and t h a t Dr. M i c h a e l 

d e t e r m i n e d t h a t he s h o u l d u n d e r g o a s e c o n d s u r g e r y on h i s 
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s h o u l d e r t o remove s c a r t i s s u e f r o m t h e p r e v i o u s s u r g e r y t h a t 

c o u l d have been c a u s i n g Isom's s h o u l d e r d i f f i c u l t y . 

On J a n u a r y 21, 2005, Dr. M i c h a e l p e r f o r m e d a s e c o n d 

s u r g e r y on Isom's l e f t s h o u l d e r . I t was d e t e r m i n e d d u r i n g 

t h a t s u r g e r y t h a t t h e l a b r u m had n o t r e a t t a c h e d t o t h e 

g l e n o i d , and c o r r e c t i v e p r o c e d u r e s were p e r f o r m e d t o c a u s e 

t h a t r e a t t a c h m e n t . A m e d i c a l n o t e f r o m A p r i l 6, 2005, 

i n d i c a t e d t h a t Isom's s h o u l d e r was b e t t e r e x c e p t f o r some 

o c c a s i o n a l s o r e n e s s when he c r o s s e d h i s arm o v e r h i s c h e s t . 

A m e d i c a l n o t e f r o m May 4, 2005, i n d i c a t e d t h a t " [ t ] h e o n l y 

t i m e [ I s o m ] has t r o u b l e w i t h t h e s h o u l d e r i s when he o v e r does 

i t . " Dr. M i c h a e l i n d i c a t e d t h a t t h e s e c o n d s u r g e r y had been 

s u c c e s s f u l . He a s s i g n e d I som a m e d i c a l - i m p a i r m e n t r a t i n g o f 

10 % t o t h e body as a w h o l e and i n d i c a t e d t h a t Isom's 

a c t i v i t i e s were u n r e s t r i c t e d . A m e d i c a l r e c o r d f r o m A u g u s t 

10, 2005, i n d i c a t e d t h a t I s o m was r e l e a s e d f r o m a l l w o r k 

r e s t r i c t i o n s as o f t h a t d a y . A m e d i c a l r e c o r d f r o m O c t o b e r 

12, 2005, i n d i c a t e d t h a t Isom's l e f t s h o u l d e r was n o t 

b o t h e r i n g h i m v e r y much and t h a t Isom w o u l d f o l l o w up w i t h Dr. 

M i c h a e l on an a s - n e e d e d b a s i s . 
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Isom t e s t i f i e d t h a t , on J u l y 4, 200 6, t h e day o f h i s 

i n j u r y made t h e b a s i s o f t h e p r e s e n t a c t i o n , t h e B o a r d was 

c l o s e d . Isom t e s t i f i e d t h a t he was on c a l l t h a t day, and he 

was c a l l e d i n t o w o r k b e c a u s e o f m u l t i p l e b r o k e n w a t e r m a i n s . 

He s t a t e d t h a t , a t t h e t i m e he was i n j u r e d t h a t day, he was 

o p e r a t i n g a 1 2 - i n c h w a t e r v a l v e w i t h a n o t h e r B o a r d e m p l o y e e . 

He t e s t i f i e d t h a t t h e v a l v e was d i f f i c u l t t o o p e r a t e b e c a u s e 

i t was o l d , h a v i n g been i n s t a l l e d b e f o r e 1921. He t e s t i f i e d 

t h a t , as he and t h e o t h e r employee were p u l l i n g t h e v a l v e , he 

f e l t a t e a r i n g p a i n i n h i s l e f t s h o u l d e r t h a t went t o h i s l e f t 

e l b o w . He s t a t e d t h a t he a l s o e x p e r i e n c e d p a i n i n h i s n e c k . 

Isom t e s t i f i e d t h a t he c a l l e d B r u c e Adams, h i s 

s u p e r v i s o r , t h e n e x t day and t o l d h i m t h a t he had h u r t h i s 

s h o u l d e r and how he had done s o . Isom t e s t i f i e d t h a t t h i s was 

t h e a p p r o p r i a t e p r o c e d u r e f o r r e p o r t i n g a w o r k p l a c e i n j u r y , 

a l t h o u g h he a d m i t t e d t h a t he d i d n o t i n f o r m Adams t h a t t h e 

i n j u r y t o h i s s h o u l d e r was a new one. Isom s t a t e d t h a t Adams 

t o l d h i m t o c a l l Herb A l l e n , t h e B o a r d ' s s a f e t y o f f i c e r , and 

i n f o r m A l l e n a b o u t t h e i n j u r y . Isom t e s t i f i e d t h a t A l l e n 

d i r e c t e d h i m t o c o n t a c t Dr. M i c h a e l , t h e s e c o n d d o c t o r who had 

t r e a t e d Isom f o r t h e 2003 i n j u r y . 
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A m e d i c a l r e c o r d d a t e d J u l y 12, 2006, i n d i c a t e d t h a t Isom 

r e t u r n e d t o Dr. M i c h a e l c o m p l a i n i n g o f s o r e n e s s i n h i s l e f t 

s h o u l d e r . Dr. M i c h a e l gave Isom a s t e r o i d s h o t i n t h e 

s h o u l d e r and r e s t r i c t e d h i m f r o m h e a v y l i f t i n g and s t r e n u o u s 

a c t i v i t y w i t h h i s l e f t arm and l e f t s h o u l d e r . A m e d i c a l 

r e c o r d f r o m A u g u s t 7, 2006, i n d i c a t e d t h a t Isom was c o n t i n u i n g 

t o e x p e r i e n c e p a i n and t h a t Dr. M i c h a e l o r d e r e d a n o t h e r 

s t e r o i d s h o t . A m e d i c a l r e c o r d d a t e d S e p t e m b e r 20, 2006, 

i n d i c a t e d t h a t Isom was c o n t i n u i n g t o e x p e r i e n c e p a i n i n h i s 

l e f t s h o u l d e r . The r e c o r d s t a t e s : 

"Up u n t i l he t u r n e d t h e l a r g e v a l v e e a r l i e r t h i s 
y e a r he s t a t e d t h a t h i s s h o u l d e r had g o t t e n 
c o m p l e t e l y w e l l and he was b a s i c a l l y d o i n g 
e v e r y t h i n g t h a t he w a n t e d t o . S i n c e i t i s n o t 
r e s p o n d i n g and he i s a c t i n g t h e same way he d i d 
b e f o r e we d i d h i s l a s t s u r g e r y I w o u l d be w o r r i e d 
t h a t t h e l a b r a l r e p a i r m i g h t have been d i s r u p t e d . " 

The n o t e a l s o r e l a t e d t h a t Isom was d e v e l o p i n g c u b i t a l t u n n e l 

symptoms i n h i s l e f t e l b o w . Dr. M i c h a e l o r d e r e d an MRI o f 

Isom's s h o u l d e r . The MRI r e v e a l e d t h a t t h e " r o t a t o r c u f f 

t e n d o n r e p a i r a p p e a r [ e d ] t o be i n t a c t w i t h no e v i d e n c e o f 

r e c u r r e n c e . " 

On November 10, 2006, Dr. M i c h a e l p e r f o r m e d a n o t h e r 

s u r g e r y on Isom's l e f t s h o u l d e r . B a s e d on t h e s u r g e r y , Dr. 
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M i c h a e l n o t e d t h a t Isom had a "SLAP" l e s i o n a t t h e i n s e r t i o n 

o f t h e b i c e p s t e n d o n and t h a t he had an a n t e r i o r l a b r a l t e a r . 

He w r o t e : " [ I s o m ] p r e v i o u s l y had a l a b r a l r e p a i r s e v e r a l y e a r s 

ago and w i t h a r e c e n t i n j u r y t h i s a p p a r e n t l y r e t o r e t h a t 

r e p a i r . " A m e d i c a l n o t e f r o m J a n u a r y 24, 2007, i n d i c a t e d t h a t 

Isom's l e f t s h o u l d e r was p r o g r e s s i v e l y i m p r o v i n g b u t t h a t he 

was e x p e r i e n c i n g p a i n i n h i s n e c k . Dr. M i c h a e l o r d e r e d a 

c e r v i c a l e p i d u r a l b l o c k f o r Isom's n e c k p a i n . A m e d i c a l n o t e 

f r o m M a r c h 21, 2007, i n d i c a t e d t h a t Isom was c o n t i n u i n g t o 

e x p e r i e n c e n e c k p a i n , and Dr. M i c h a e l o r d e r e d a n o t h e r e p i d u r a l 

b l o c k f o r Isom's n e c k , as w e l l as t r e a t m e n t f o r h i s l e f t 

e l b o w . 

The m e d i c a l r e c o r d s i n d i c a t e t h a t Dr. Thomas P o w e l l began 

t r e a t i n g Isom i n June 2007 and t h a t Isom was c o n t i n u i n g t o 

have p a i n i n h i s l e f t s h o u l d e r and n e c k a t t h a t t i m e . A 

m e d i c a l n o t e d a t e d September 10, 2007, i n d i c a t e d t h a t Dr. 

P o w e l l b e l i e v e d Isom t o be a t maximum m e d i c a l i m p r o v e m e n t , and 

he o r d e r e d an i m p a i r m e n t r a t i n g . Upon e v a l u a t i o n , Isom was 

a s s i g n e d a 1 0 % i m p a i r m e n t o f t h e l e f t u p p e r e x t r e m i t y and a 6% 

i m p a i r m e n t o f t h e w h o l e p e r s o n . A m e d i c a l n o t e f r o m Isom's 

O c t o b e r 23, 2007, a p p o i n t m e n t w i t h Dr. P o w e l l i n d i c a t e d t h a t 
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Dr. P o w e l l a g r e e d w i t h t h o s e i m p a i r m e n t r a t i n g s . The n o t e 

i n d i c a t e d t h a t Isom was a b l e t o r e t u r n t o w ork and t h a t Dr. 

P o w e l l w o u l d see Isom on an a s - n e e d e d b a s i s . He p r e s c r i b e d 

p a i n m e d i c a t i o n f o r Isom. 

Isom t e s t i f i e d t h a t , a f t e r h i s l a s t v i s i t w i t h Dr. P o w e l l 

i n O c t o b e r 2007, Dr. P o w e l l r e l e a s e d him t o r e t u r n t o 

f u l l - d u t y w o rk w i t h o u t r e s t r i c t i o n s . He t e s t i f i e d t h a t he had 

n o t r e c e i v e d t r e a t m e n t f o r h i s l e f t s h o u l d e r , l e f t e l b o w , and 

n e c k f r o m any o t h e r d o c t o r s s i n c e h i s l a s t v i s i t w i t h Dr. 

P o w e l l . Isom t e s t i f i e d t h a t he had n o t had any p r o b l e m s w i t h 

h i s l e f t e l b o w b e f o r e t h e 2006 i n j u r y b u t t h a t , s i n c e t h a t 

i n j u r y , he has c o n t i n u e d t o have p r o b l e m s w i t h i t . He 

t e s t i f i e d t h a t he had o n g o i n g p r o b l e m s w i t h h i s l e f t arm and 

h i s n e c k as w e l l . He t e s t i f i e d t h a t , b e f o r e t h e 2006 i n j u r y , 

he d i d n o t have t h o s e p r o b l e m s . However, on 

c r o s s - e x a m i n a t i o n , Isom a d m i t t e d t h a t he had e x p e r i e n c e d 

o n g o i n g p a i n i n h i s n e c k s i n c e t h e 2003 i n j u r y , f o r w h i c h he 

t o o k a n a r c o t i c p a i n m e d i c a t i o n u n t i l t h e l a s t t i m e he saw Dr. 

M i c h a e l i n O c t o b e r 2005. Isom t e s t i f i e d t h a t , b e c a u s e o f t h e 

p r o b l e m s w i t h h i s n e c k and h i s l e f t s h o u l d e r , he had 
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d i f f i c u l t y s l e e p i n g a t n i g h t and d o i n g p a r t i c u l a r a c t i v i t i e s , 

s u c h as c u t t i n g t h e g r a s s o r c h a n g i n g a f l a t t i r e . 

H e r b A l l e n , t h e B o a r d ' s s a f e t y o f f i c e r , t e s t i f i e d t h a t , 

u n d e r t h e c i r c u m s t a n c e s , Isom's r e p o r t i n g o f t h e 2006 i n j u r y 

t o h i s s u p e r v i s o r was t h e c o r r e c t p r o c e d u r e f o r Isom t o f o l l o w 

t o r e p o r t h i s i n j u r y . A l l e n t e s t i f i e d t h a t he d i d n o t r e c a l l 

b e i n g i n f o r m e d b e f o r e O c t o b e r 24, 2006, t h a t Isom had 

s u s t a i n e d a new s h o u l d e r i n j u r y , and he s t a t e d t h a t he d i d n o t 

r e c a l l Isom c o n t a c t i n g him on J u l y 5, 2006, r e g a r d i n g t h e 2006 

i n j u r y . A l l e n t e s t i f i e d t h a t he f o u n d Isom, w i t h whom he had 

w o r k e d f o r t h e p r e c e d i n g 18 y e a r s , t o be h o n e s t , t o be a h a r d 

w o r k e r , and t o be a d e p e n d a b l e e m p l o y e e . 

The B o a r d o f f e r e d i n t o e v i d e n c e t h e d e p o s i t i o n o f D r . 

P o w e l l . I n h i s d e p o s i t i o n , D r . P o w e l l t e s t i f i e d t h a t he c o u l d 

n o t s t a t e t o any d e g r e e o f m e d i c a l c e r t a i n t y w h e t h e r t h e 

l a b r a l t e a r was r e l a t e d t o t h e 2003 i n j u r y o r t o t h e 2006 

i n j u r y b e c a u s e he d i d n o t b e g i n t r e a t i n g Isom u n t i l a f t e r Isom 

had had t h e November 2006 s u r g e r y . He s t a t e d t h a t i f Isom had 

"had an a c u t e s y m p t o m a t i c t e a r , w h e t h e r i t was a r e t e a r o r 

n o t , " he w o u l d t h i n k t h a t i t " w o u l d be r e l a t e d t o an e v e n t 

t h a t had j u s t o c c u r r e d . " D r . P o w e l l t e s t i f i e d t h a t t h e 2006 
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i n j u r y " a p p e a r [ e d ] t o be a new i n j u r y " and t h a t , b a s e d on Dr. 

M i c h a e l ' s r e c o r d s and a s s u m i n g t h o s e r e c o r d s were c o r r e c t , i t 

a p p e a r e d t h a t what he was t r e a t i n g Isom f o r was c a u s e d o r 

c o n t r i b u t e d t o by t h e J u l y 4, 2006, a c c i d e n t . 

A l e t t e r f r o m Dr. M i c h a e l t o Isom's c o u n s e l d a t e d A p r i l 

28, 2009, was made an e x h i b i t t o Dr. P o w e l l ' s d e p o s i t i o n . I n 

t h a t l e t t e r , Dr. M i c h a e l w r o t e , i n p e r t i n e n t p a r t : 

" I t a p p e a r s t h a t b e tween [Isom's] l a s t two 
s u r g e r i e s , t h e r e was a p e r i o d o f t i m e where he was 
s y m p t o m - f r e e i n r e g a r d t o t h e l e f t s h o u l d e r . I t 
a p p e a r s t h a t he was b a c k [ t o ] f u l l d u t y w i t h no 
r e s t r i c t i o n s and no l i m i t a t i o n s i n r e g a r d s t o h a v i n g 
had t h e two p r o c e d u r e s done, one by Dr. A d k i s o n and 
t h e o t h e r by me. On o r a r o u n d J u l y 4, 2006, t h e r e 
a p p e a r e d t o be a new i n j u r y w h i l e t u r n i n g a l a r g e 
v a l v e . T h i s i n j u r y s u b s e q u e n t l y l e d t o f u r t h e r 
s u r g e r y on t h e same s h o u l d e r where t h e r e was i n j u r y 
t o t h e a r e a where he had t h e p r e v i o u s two s u r g e r i e s . 
I n r e v i e w i n g t h e r e c o r d s , i t i s my o p i n i o n t h a t t h e 
i n c i d e n t on o r a r o u n d J u l y 4, 2006, was a new i n j u r y 
e v en t h o u g h [ i t ] was i n t h e same a r e a where he had 
some s u r g i c a l r e p a i r o f a t o r n l a b r u m w i t h t h a t 
p e r i o d o f t i m e where he was s y m p t o m - f r e e . I f e e l 
[ t h a t ] h i s i n j u r y had h e a l e d and t h e i n j u r y i n J u l y 
2006 c r e a t e d a new i n j u r y t o t h e o l d a r e a o f t h e 
s h o u l d e r . " 

On December 17, 2009, t h e t r i a l c o u r t e n t e r e d a f i n a l 

j u d g m e n t . The t r i a l c o u r t f o u n d t h a t Isom "was p e r f o r m i n g h i s 

d u t i e s a t t h e t i m e o f t h i s t r a u m a t i c i n j u r y , " t h a t t h e i n j u r y 

a r o s e o u t o f h i s employment w i t h t h e B o a r d , and t h a t t h e B o a r d 
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had been g i v e n t i m e l y n o t i c e o f t h e i n j u r y . The t r i a l c o u r t 

f o u n d t h a t , as a r e s u l t o f t h e i n j u r y t o h i s l e f t s h o u l d e r , 

l e f t e l b o w , and n e c k , Isom had s u f f e r e d a l o s s o f a t l e a s t 

1 2 . 5 % o f t h e use o f h i s l e f t arm and t h a t he was due t o be 

awarded b e n e f i t s p u r s u a n t t o t h e A c t . The t r i a l c o u r t awarded 

Isom $9,459.48 as a c c r u e d p e r m a n e n t - p a r t i a l - d i s a b i l i t y 

p a y m e n t s . The t r i a l c o u r t awarded Isom w e e k l y p e r m a n e n t -

p a r t i a l - d i s a b i l i t y payments o f $92.74 f o r t h e n e x t 190 weeks. 

The t r i a l c o u r t t a x e d t h e c o s t s o f t h e a c t i o n t o t h e B o a r d , 

and i t o r d e r e d t h e B o a r d t o be r e s p o n s i b l e f o r f u t u r e m e d i c a l 

t r e a t m e n t f o r Isom's l e f t s h o u l d e r , l e f t e l b o w , and n e c k . On 

December 21, 2009, t h e t r i a l c o u r t amended t h e amount o f c o s t s 

t a x e d t o t h e B o a r d . The B o a r d a p p e a l s . 

S e c t i o n 2 5 - 5 - 8 1 ( e ) , A l a . Code 1975, p r o v i d e s t h e s t a n d a r d 

by w h i c h t h i s c o u r t r e v i e w s a p p e a l s i n c a s e s a r i s i n g u n d e r t h e 

A c t . T h a t s e c t i o n p r o v i d e s : 

" ( e ) R e v i e w . From an o r d e r o r j u d g m e n t , any 
a g g r i e v e d p a r t y may, w i t h i n 42 days t h e r e a f t e r , 
a p p e a l t o t h e C o u r t o f C i v i l A p p e a l s and r e v i e w 
s h a l l be as i n c a s e s r e v i e w e d as f o l l o w s : 

"(1) I n r e v i e w i n g t h e s t a n d a r d o f 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by t h e C o u r t o f C i v i l 
A p p e a l s s h a l l be w i t h o u t a p r e s u m p t i o n o f 
c o r r e c t n e s s . 
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"(2) I n r e v i e w i n g p u r e f i n d i n g s o f 
f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t 
s h a l l n o t be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . " 

D i s c u s s i n g t h i s s t a n d a r d , t h i s c o u r t w r o t e i n Reeves R u b b e r , 

I n c . v. W a l l a c e , 912 So. 2d 274, 279 ( A l a . C i v . App. 2 0 0 5 ) : 

"When t h i s c o u r t r e v i e w s a t r i a l c o u r t ' s f a c t u a l 
f i n d i n g s i n a w o r k e r s ' c o m p e n s a t i o n c a s e , t h o s e 
f i n d i n g s w i l l n o t be r e v e r s e d i f t h e y a r e s u p p o r t e d 
by s u b s t a n t i a l e v i d e n c e . § 2 5 - 5 - 8 1 ( e ) ( 2 ) , A l a . Code 
1975. S u b s t a n t i a l e v i d e n c e i s ' e v i d e n c e o f s u c h 
w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y i n f e r 
t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . ' 
West v. F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . F u r t h e r , t h i s c o u r t 
r e v i e w s t h e f a c t s ' i n t h e l i g h t most f a v o r a b l e t o 
t h e f i n d i n g s o f t h e t r i a l c o u r t . ' W h i t s e t t v.  
BAMSI, I n c . , 652 So. 2d 287 , 290 ( A l a . C i v . App. 
1 9 9 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e T r i n i t y  
I n d u s . , I n c . , 680 So. 2d 262 ( A l a . 1 9 9 6 ) . T h i s 
c o u r t has a l s o c o n c l u d e d : 'The [1992 W o r k e r s ' 
C o m p e n s a t i o n ] A c t d i d n o t a l t e r t h e r u l e t h a t t h i s 
c o u r t does n o t w e i g h t h e e v i d e n c e b e f o r e t h e t r i a l 
c o u r t . ' Edwards v. J e s s e S t u t t s , I n c . , 655 So. 2d 
1012, 1014 ( A l a . C i v . App. 1 9 9 5 ) . However, o u r 
r e v i e w as t o p u r e l y l e g a l i s s u e s i s w i t h o u t a 
p r e s u m p t i o n o f c o r r e c t n e s s . See H o l y F a m i l y 
C a t h o l i c S c h o o l v. B o l e y , 847 So. 2d 371, 374 ( A l a . 
C i v . App. 2002) ( c i t i n g § 2 5 - 5 - 8 1 ( e ) ( 1 ) , A l a . Code 

1 9 7 5 ) . " 

The B o a r d c o n t e n d s t h a t Isom d i d n o t g i v e i t a d e q u a t e 

n o t i c e o f t h e 2006 i n j u r y . I t a r g u e s t h a t he m e r e l y i n d i c a t e d 

t o h i s s u p e r v i s o r s t h a t he had h u r t h i s l e f t s h o u l d e r w i t h o u t 

14 



2090413 

a c t u a l l y r e l a t i n g t h e 2006 i n j u r y t o a w o r k - r e l a t e d i n c i d e n t . 

I t a r g u e s t h a t Isom d i d n o t p r o v i d e w r i t t e n n o t i c e t o i t o f 

t h e 2006 i n j u r y u n t i l O c t o b e r 24, 2006, t h e day a f t e r Dr. 

M i c h a e l d e t e r m i n e d t h a t he had e x p e r i e n c e d a n o t h e r l a b r a l 

t e a r . 

S e c t i o n 25-5-78, A l a . Code 1975, p r o v i d e s : 

" F o r p u r p o s e s o f t h i s a r t i c l e o n l y , an i n j u r e d 
e m ployee o r t h e e m p l o y e e ' s r e p r e s e n t a t i v e , w i t h i n 
f i v e days a f t e r t h e o c c u r r e n c e o f an a c c i d e n t , s h a l l 
g i v e o r c a u s e t o be g i v e n t o t h e e m p l o y e r w r i t t e n 
n o t i c e o f t h e a c c i d e n t . I f t h e n o t i c e i s n o t g i v e n , 
t h e employee o r t h e e m p l o y e e ' s d e p e n d e n t s h a l l n o t 
be e n t i t l e d t o p h y s i c i a n ' s o r m e d i c a l f e e s n o r any 
c o m p e n s a t i o n w h i c h may have a c c r u e d u n d e r t h e t e r m s 
o f t h i s a r t i c l e , u n l e s s i t can be shown t h a t t h e 
p a r t y r e q u i r e d t o g i v e t h e n o t i c e had been p r e v e n t e d 
f r o m d o i n g so by r e a s o n o f p h y s i c a l o r m e n t a l 
i n c a p a c i t y , o t h e r t h a n m i n o r i t y , f r a u d o r d e c e i t , o r 
e q u a l good r e a s o n . N o t w i t h s t a n d i n g any o t h e r 
p r o v i s i o n o f t h i s s e c t i o n , no c o m p e n s a t i o n s h a l l be 
p a y a b l e u n l e s s w r i t t e n n o t i c e i s g i v e n w i t h i n 90 
d ays a f t e r t h e o c c u r r e n c e o f t h e a c c i d e n t o r , i f 
d e a t h r e s u l t s , w i t h i n 90 days a f t e r t h e d e a t h . " 

A l t h o u g h § 25-5-78 s p e a k s i n t e r m s o f w r i t t e n n o t i c e , t h i s 

c o u r t has w r i t t e n : 

"The p u r p o s e o f w r i t t e n n o t i c e i s t o a d v i s e t h e 
e m p l o y e r t h a t t h e e mployee r e c e i v e d a s p e c i f i e d 
i n j u r y , i n t h e c o u r s e o f h i s employment, a t a 
s p e c i f i e d t i m e , and a t a s p e c i f i e d p l a c e , so t h a t 
t h e e m p l o y e r may v e r i f y t h e i n j u r y by i t s own 
i n v e s t i g a t i o n . James v. H o rnady T r u c k L i n e , I n c . , 
601 So. 2d 1059 ( A l a . C i v . App. 1992 ). W r i t t e n 
n o t i c e i s n o t r e q u i r e d where i t i s shown t h a t t h e 
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e m p l o y e r had a c t u a l n o t i c e o f t h e i n j u r y . James. 
O r a l n o t i c e i s s u f f i c i e n t t o g i v e t h e e m p l o y e r 
a c t u a l n o t i c e . James. L i k e w r i t t e n n o t i c e , o r a l 
n o t i c e i m p a r t s t o t h e e m p l o y e r t h e o p p o r t u n i t y t o 
i n v e s t i g a t e and p r o t e c t i t s e l f a g a i n s t s i m u l a t e d and 
e x a g g e r a t e d c l a i m s . I n t e r n a t i o n a l P a p e r Co. v.  
M u r r a y , 490 So. 2d 1228 ( A l a . C i v . A p p . ) , remanded  
on o t h e r g r o u n d s , 490 So. 2d 1230 ( A l a . 1 9 8 4 ) . Even 
w i t h o r a l n o t i f i c a t i o n , t h e e m p l o y e r must be 
n o t i f i e d t h a t t h e employee was i n j u r e d w h i l e i n t h e 
sc o p e o f h i s employment. James. The f a c t t h a t an 
e m p l o y e r i s aware t h a t t h e employee s u f f e r s f r o m a 
m a l a d y o r has m e d i c a l p r o b l e m s i s n o t , by i t s e l f , 
s u f f i c i e n t t o c h a r g e t h e e m p l o y e r w i t h a c t u a l 
n o t i c e . R u s s e l l C o a l Co. v. W i l l i a m s , 550 So. 2d 
1007 ( A l a . C i v . App. 1 9 8 9 ) . Knowledge on t h e p a r t 
o f a s u p e r v i s o r y o r r e p r e s e n t a t i v e a g e n t o f t h e 
e m p l o y e r t h a t a w o r k - r e l a t e d i n j u r y has o c c u r r e d 
w i l l g e n e r a l l y be i m p u t e d t o t h e e m p l o y e r . B e a t r i c e  
Foods Co. v. Clemons, 54 A l a . App. 150, 306 So. 2d 
18 ( A l a . C i v . App. 1 9 7 5 ) . " 

W a l - M a r t S t o r e s , I n c . v. E l l i o t t , 650 So. 2d 906, 908 ( A l a . 

C i v . App. 1 9 9 4 ) . 

The B o a r d a r g u e s t h a t , i n t h e p r e s e n t c a s e , Isom t o l d 

B r u c e Adams, h i s s u p e r v i s o r , o n l y t h a t he had h u r t h i s 

s h o u l d e r . We a g r e e w i t h t h e B o a r d t h a t , i f t h a t was a l l Isom 

had s a i d t o Adams, t h a t i n f o r m a t i o n w o u l d have been 

i n s u f f i c i e n t t o p r o v i d e t h e B o a r d w i t h t h e knowledge t h a t t h e 

i n j u r y c a u s i n g t h e p a i n i n Isom's s h o u l d e r was r e l a t e d t o h i s 

work f o r t h e B o a r d . See Premdor C o r p . v. J o n e s , 880 So. 2d 

1148, 1155 ( A l a . C i v . App. 2003) ( w o r k e r ' s o r a l s t a t e m e n t t h a t 
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she had h u r t h e r b a c k w i t h o u t i n d i c a t i o n o f how she had h u r t 

h e r b a c k was n o t s u f f i c i e n t n o t i c e t o e m p l o y e r t h a t i n j u r y was 

work r e l a t e d ) . However, t h e t e s t i m o n y a t t r i a l i n d i c a t e d t h a t 

Isom t o l d Adams more t h a n t h a t he had h u r t h i s s h o u l d e r ; Isom 

t e s t i f i e d t h a t he had t o l d Adams how he had h u r t h i s s h o u l d e r . 

B o t h Isom and Herb A l l e n , t h e B o a r d ' s s a f e t y o f f i c e r , 

i n d i c a t e d t h a t Isom's i n f o r m i n g Adams o f t h e 2006 i n j u r y was 

t h e p r o p e r p r o c e d u r e he was t o f o l l o w t o r e p o r t h i s i n j u r y . 

I n o u r v i e w , Isom's and A l l e n ' s t e s t i m o n y was s u f f i c i e n t t o 

s u p p o r t t h e t r i a l c o u r t ' s c o n c l u s i o n t h a t Isom had p r o v i d e d 

a d e q u a t e n o t i c e t o t h e B o a r d o f t h e 2006 i n j u r y and s u f f i c i e n t 

i n f o r m a t i o n t o a p p r i s e i t t h a t h i s i n j u r y was r e l a t e d t o t h e 

work he was p e r f o r m i n g f o r t h e B o a r d . As a r e s u l t , we c a n n o t 

a g r e e t h a t t h e B o a r d d e m o n s t r a t e d t h a t Isom f a i l e d t o p r o v i d e 

a d e q u a t e n o t i c e u n d e r t h e A c t . 

The B o a r d a l s o c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d when 

i t a warded Isom p e r m a n e n t - p a r t i a l - d i s a b i l i t y b e n e f i t s u n d e r 

t h e A c t b a s e d on t h e 2006 i n j u r y when t h e 6% w h o l e - b o d y 

i m p a i r m e n t r a t i n g Dr. P o w e l l a s s i g n e d t o Isom f o r t h e 2006 

i n j u r y was l e s s t h a n t h e 1 0 % w h o l e - b o d y i m p a i r m e n t r a t i n g 

f o u n d by t h e t r i a l c o u r t i n t h e 2005 judgment i t e n t e r e d b a s e d 
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on t h e 2003 i n j u r y . R e l y i n g on § 2 5 - 5 - 5 7 ( a ) ( 4 ) e . and § 25-5¬

58, A l a . Code 1975, t h e B o a r d a r g u e s t h a t " t h e t r i a l c o u r t 

e r r e d i n f a i l i n g t o a p p o r t i o n Isom's d i s a b i l i t y b e t ween [ t h e 

2003 i n j u r y ] and i m p a i r m e n t and h i s a l l e g e d [ 2 0 0 6 i n j u r y ] and 

i m p a i r m e n t " and t h a t Isom was n o t e n t i t l e d t o any a d d i t i o n a l 

payments b e y o n d t h o s e w h i c h he had r e c e i v e d as a r e s u l t o f t h e 

2003 i n j u r y b e c a u s e Isom had n o t e x p e r i e n c e d an i n c r e a s e i n 

h i s i m p a i r m e n t r a t i n g f o r t h e 2006 i n j u r y o v e r t h e 2003 

i n j u r y . 

S e c t i o n 2 5 - 5 - 5 7 ( a ) ( 4 ) e . p r o v i d e s : 

" I f an employee has a permanent d i s a b i l i t y o r has 
p r e v i o u s l y s u s t a i n e d a n o t h e r i n j u r y t h a n t h a t i n 
w h i c h t h e employee r e c e i v e d a s u b s e q u e n t permanent 
i n j u r y by a c c i d e n t , as i s s p e c i f i e d i n t h i s s e c t i o n 
d e f i n i n g p e rmanent i n j u r y , t h e employee s h a l l be 
e n t i t l e d t o c o m p e n s a t i o n o n l y f o r t h e d e g r e e o f 
i n j u r y t h a t w o u l d have r e s u l t e d f r o m t h e l a t t e r 
a c c i d e n t i f t h e e a r l i e r d i s a b i l i t y o r i n j u r y had n o t 
e x i s t e d . " 

S e c t i o n 25-5-58 p r o v i d e s : " I f t h e d e g r e e o r d u r a t i o n o f 

d i s a b i l i t y r e s u l t i n g f r o m an a c c i d e n t i s i n c r e a s e d o r 

p r o l o n g e d b e c a u s e o f a p r e e x i s t i n g i n j u r y o r i n f i r m i t y , t h e 

e m p l o y e r s h a l l be l i a b l e o n l y f o r t h e d i s a b i l i t y t h a t w o u l d 

have r e s u l t e d f r o m t h e a c c i d e n t had t h e e a r l i e r i n j u r y o r 

i n f i r m i t y n o t e x i s t e d . " 
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I n F r a n c i s P o w e l l E n t e r p r i s e s , I n c . v. Andrews, 21 So. 3d 

726, 736 ( A l a . C i v . App. 2 0 0 9 ) , t h i s c o u r t d i s c u s s e d t h e 

p r o p e r a p p l i c a t i o n o f § 25-5-58, w r i t i n g : 

" P o w e l l a r g u e s t h a t b e c a u s e Andrews had a 
p r e e x i s t i n g b a c k i n j u r y w i t h s p o n d y l o l i s t h e s i s , h i s 
r i g h t t o r e c o v e r w o r k e r s ' c o m p e n s a t i o n b e n e f i t s f o r 
t h e November 3, 2003, o n - t h e - j o b i n j u r y i s l i m i t e d 
by § 25-5-58, A l a . Code 1975. ... 

" I n a l o n g l i n e o f c a s e s b e g i n n i n g w i t h I n g a l l s  
S h i p b u i l d i n g C o r p . v. C a h e l a , 251 A l a . 163, 36 So. 
2d 513 (1948) ( s u p e r s e d e d on o t h e r g r o u n d s by 
s t a t u t e , see T i t . 26, § 2 6 2 ( a ) , A l a . Code 1 9 4 0 ) , 
A labama a p p e l l a t e c o u r t s have h e l d t h a t ' " t h e t e r m 
... i n f i r m i t y i n [§ 2 5 - 5 - 5 8 ] r e f e r [ s ] t o a c o n d i t i o n 
w h i c h a f f e c t s [ t h e p l a i n t i f f ' s ] a b i l i t y t o work as 
a n o r m a l man a t t h e t i m e o f t h e a c c i d e n t o r w h i c h 
w o u l d p r o b a b l y so a f f e c t him w i t h i n t h e c o m p e n s a b l e 
p e r i o d . " ' Ex p a r t e L e w i s , 469 So. 2d 599, 601 ( A l a . 
1985) ( q u o t i n g C a h e l a , 251 A l a . a t 173, 36 So. 2d a t 
5 2 1 ) . P u r s u a n t t o C a h e l a , 

" ' t h e l a w presumes t h a t t h e r e i s no 
p r e e x i s t i n g i n j u r y o r i n f i r m i t y when t h e 
e mployee i s a b l e t o f u l l y p e r f o r m h i s o r 
h e r j o b d u t i e s i n a n o r m a l manner p r i o r t o 
t h e s u b j e c t i n j u r y . [ S e c t i o n 2 5 - 5 - 5 8 ] o n l y 
a p p l i e s when t h e p r e v i o u s i n j u r y o r 
i n f i r m i t y has d e m o n s t r a t e d i t s e l f as 
d i s a b l i n g and p r e v e n t e d t h e employee f r o m 
e a r n i n g wages i n a n o r m a l manner.' 

"1 T e r r y A. Moore, Alabama W o r k e r s ' C o m p e n s a t i o n § 
16.25 a t 708-09 (1998) ( e m p h a s i s added; f o o t n o t e 

o m i t t e d ) . " 

We n o t e t h a t "[§] 2 5 - 5 - 5 7 ( a ) ( 4 ) e . has been c o n s t r u e d 

i d e n t i c a l l y t o § 25-5-58 so t h a t i f t h e employee i s w o r k i n g 
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n o r m a l l y a t t h e t i m e o f t h e s e c o n d a c c i d e n t , t h e l a w presumes 

t h e employee had no p r e e x i s t i n g d i s a b i l i t y o r i n j u r y . " Alamo  

v. PCH H o t e l s & R e s o r t s , I n c . , 987 So. 2d 598, 604 n.1 ( A l a . 

C i v . App. 2007) ( c i t i n g Ex p a r t e B r a t t o n , 678 So. 2d 1079, 

1083 ( A l a . 1 9 9 6 ) ) . 

I n t h e p r e s e n t c a s e , Isom t e s t i f i e d t h a t , f o l l o w i n g t h e 

2003 i n j u r y and h i s r e c o v e r y t h e r e f r o m , he was a b l e t o r e t u r n 

t o work and p e r f o r m h i s j o b f u l l y w i t h o u t any r e s t r i c t i o n s f o r 

a p e r i o d o f s e v e r a l months b e f o r e t h e 2006 i n j u r y . He 

t e s t i f i e d t h a t , d u r i n g t h a t p e r i o d , he e x p e r i e n c e d no p r o b l e m s 

w i t h h i s l e f t s h o u l d e r and t h a t he c o u l d do a n y t h i n g he w a n t e d 

w i t h r e g a r d t o h i s j o b . The m e d i c a l r e c o r d s s u b m i t t e d a t 

t r i a l s u p p o r t Isom's t e s t i m o n y i n t h i s r e g a r d . B e c a u s e t h e 

2003 i n j u r y n e i t h e r d e m o n s t r a t e d i t s e l f as d i s a b l i n g n o r 

p r e v e n t e d Isom f r o m e a r n i n g wages i n a n o r m a l manner, t h e 

t r i a l c o u r t d i d n o t e r r i n r e f u s i n g t o c o n s i d e r t h e e f f e c t s o f 

t h e 2003 i n j u r y on Isom's i m p a i r m e n t f o l l o w i n g t h e 2006 

i n j u r y . The t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d as 

t o t h i s i s s u e . 

F i n a l l y , r e l y i n g on t h e " l a s t - i n j u r i o u s - e x p o s u r e r u l e , " 

t h e B o a r d c o n t e n d s t h a t Isom's 2006 i n j u r y was m e r e l y a 
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r e c u r r e n c e o f h i s 2003 i n j u r y and t h a t , b e c a u s e t h e B o a r d had 

a l r e a d y c o m p e n s a t e d h im f o r t h e 2003 i n j u r y , he was n o t 

e n t i t l e d t o any f u r t h e r c o m p e n s a t i o n b a s e d on t h e 2006 i n j u r y . 

The B o a r d p o i n t s t o m e d i c a l n o t e s i n d i c a t i n g t h a t t h e 2006 

i n j u r y was a " r e t e a r " o f t h e s u r g i c a l r e p a i r on Isom's g l e n o i d 

l a b r u m , w h i c h had been t o r n as a r e s u l t o f t h e 2003 i n j u r y . 

The B o a r d a l s o p o i n t s o u t t h a t Isom's m e d i c a l - i m p a i r m e n t 

r a t i n g f r o m t h e 2003 i n j u r y e x c e e d e d h i s m e d i c a l - i m p a i r m e n t 

r a t i n g f r o m t h e 2006 i n j u r y . The B o a r d c o n c l u d e s t h a t " [ t ] h e 

m e d i c a l e v i d e n c e u n d i s p u t e d l y e s t a b l i s h e s t h a t Isom s u s t a i n e d 

a r e c u r r e n c e o f h i s [ 2 0 0 3 i n j u r y ] , and, t h e r e f o r e , t h a t Isom 

d i d n o t s u s t a i n a new i n j u r y e n t i t l i n g h i m t o a d d i t i o n a l 

c o m p e n s a t i o n f o r t h e same i m p a i r m e n t o f t h e same t o r n l a b r u m 

t h a t he s u s t a i n e d on J u n e 13, 2003." 

G e n e r a l l y , t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e i s u t i l i z e d 

by c o u r t s t o d e t e r m i n e w h i c h o f m u l t i p l e e m p l o y e r s i s l i a b l e 

f o r a s u b s e q u e n t i n j u r y s u s t a i n e d by a w o r k e r . 

"Under t h e ' l a s t i n j u r i o u s e x p o s u r e ' r u l e , 
' l i a b i l i t y f a l l s upon t h e c a r r i e r c o v e r i n g [ t h e ] 
r i s k a t t h e t i m e o f t h e most r e c e n t i n j u r y b e a r i n g 
a c a u s a l r e l a t i o n t o t h e d i s a b i l i t y . ' N o r t h R i v e r  
I n s u r a n c e Co. v. P u r s e r , 608 So. 2d 137 9, 1382 ( A l a . 
C i v . App. 1 9 9 2 ) . The t r i a l c o u r t must d e t e r m i n e 
w h e t h e r t h e s e c o n d i n j u r y i s 'a new i n j u r y , an 
a g g r a v a t i o n o f a p r i o r i n j u r y , o r a r e c u r r e n c e o f an 
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o l d i n j u r y ; t h i s d e t e r m i n a t i o n r e s o l v e s t h e i s s u e o f 
w h i c h i n s u r e r i s l i a b l e . ' I d . 

"A c o u r t f i n d s a r e c u r r e n c e when 'the s e c o n d 
[ i n j u r y ] does n o t c o n t r i b u t e even s l i g h t l y t o t h e 
c a u s a t i o n o f t h e [ d i s a b i l i t y ] . ' 4 A. L a r s o n , The  
Law o f Workmen's C o m p e n s a t i o n , § 95.23 a t 17-142 
( 1 9 8 9 ) . ' [ T ] h i s g r o u p a l s o i n c l u d e s t h e k i n d o f 
c a s e i n w h i c h a w o r k e r has s u f f e r e d a b a c k s t r a i n , 
f o l l o w e d by a p e r i o d o f work w i t h c o n t i n u i n g 
symptoms i n d i c a t i n g t h a t t h e o r i g i n a l c o n d i t i o n 
p e r s i s t s , and c u l m i n a t i n g i n a s e c o n d p e r i o d o f 
d i s a b i l i t y p r e c i p i t a t e d by some l i f t o r e x e r t i o n . ' 
4 A. L a r s o n , § 95.23 a t 17-152. A c o u r t f i n d s an 
' a g g r a v a t i o n o f an i n j u r y ' when t h e ' s e c o n d [ i n j u r y ] 
c o n t r i b u t e d i n d e p e n d e n t l y t o t h e f i n a l d i s a b i l i t y . ' 
4 A. L a r s o n , § 95.22 a t 17-141. I f t h e s e c o n d 
i n j u r y i s c h a r a c t e r i z e d as a r e c u r r e n c e o f t h e f i r s t 
i n j u r y , t h e n t h e f i r s t i n s u r e r i s r e s p o n s i b l e f o r 
t h e m e d i c a l b i l l s ; h owever, i f t h e i n j u r y i s 
c o n s i d e r e d an a g g r a v a t i o n o f t h e f i r s t i n j u r y , t h e n 
i t i s c o n s i d e r e d a new i n j u r y and t h e e m p l o y e r a t 
t h e t i m e o f t h e a g g r a v a t i n g i n j u r y i s l i a b l e f o r t h e 
m e d i c a l b i l l s and d i s a b i l i t y p a y m e n t s . N o r t h R i v e r , 
s u p r a . " 

U n i t e d S t a t e s F i d . & Guar. Co. v. S t e p p , 642 So. 2d 712, 715 

( A l a . C i v . App. 1 9 9 4 ) . 

As n o t e d above, i n t h e A p r i l 28, 2009, l e t t e r f r o m D r . 

M i c h a e l t o Isom's c o u n s e l , D r . M i c h a e l o p i n e d t h a t t h e 2003 

i n j u r y had c o m p l e t e l y h e a l e d b e f o r e Isom s u s t a i n e d t h e 2006 

i n j u r y and t h a t t h e 2006 i n j u r y was a new i n j u r y . 2 A l t h o u g h 

2 D u r i n g Dr. P o w e l l ' s d e p o s i t i o n , the Board o b j e c t e d t o , 
and moved t o s t r i k e , Dr. M i c h a e l ' s l e t t e r . When the l e t t e r 
appeared on Isom's p r e t r i a l l i s t o f e x h i b i t s , the Board f i l e d 
an o b j e c t i o n t o the l e t t e r . Isom d i d not o f f e r the l e t t e r as 
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D r . P o w e l l t e s t i f i e d t h a t he c o u l d n o t s t a t e t o any d e g r e e o f 

m e d i c a l c e r t a i n t y w h e t h e r Isom's l a b r a l t e a r f o l l o w i n g t h e 

a c c i d e n t c a u s i n g t h e 2006 i n j u r y was r e l a t e d t o t h e 2003 

i n j u r y o r t o t h e 2006 i n j u r y b e c a u s e he d i d n o t t r e a t Isom 

u n t i l a f t e r t h e November 2006 s u r g e r y , D r . P o w e l l a l s o 

t e s t i f i e d t h a t i f Isom had "had an a c u t e s y m p t o m a t i c t e a r , 

an e x h i b i t a t t r i a l . However, a t the end o f the t r i a l , the 
B oard o f f e r e d Dr. P o w e l l ' s d e p o s i t i o n i n t o e v i d e n c e and d i d 
not move, p u r s u a n t t o Rule 3 2 ( b ) , A l a . R. C i v . P., t o s t r i k e 
Dr. M i c h a e l ' s l e t t e r as an e x h i b i t t o the d e p o s i t i o n . H a v i n g 
f a i l e d t o make such a motion and o b t a i n a r u l i n g t h e r e o n f r o m 
the t r i a l c o u r t , the l e t t e r became a p a r t o f the r e c o r d t h a t 
the t r i a l c o u r t was f r e e t o c o n s i d e r . See Glenn v. V u l c a n  
M a t e r i a l s Co., 534 So. 2d 598, 601-02 ( A l a . 1988), o v e r r u l e d  
on o t h e r grounds, Lowman v. Piedmont Exec. S h i r t Mfg. Co., 547 
So. 2d 90, 95 ( A l a . 1989). C f ^ B r y a n t v. S t a t e Farm F i r e &  
Cas. I n s . Co., 447 So. 2d 181, 184 ( A l a . 1984) ("In 
c o n c l u s i o n , we add t h a t i n the absence of a motion t o s t r i k e 
or e x c l u d e the w i t n e s s ' s answer and a r u l i n g by the t r i a l 
c o u r t on the motion, t h e r e i s n o t h i n g f o r t h i s C ourt t o 
r e v i e w . " ) . 

In apparent r e c o g n i t i o n of i t s o v e r s i g h t i n f a i l i n g t o 
move the t r i a l c o u r t t o s t r i k e Dr. M i c h a e l ' s l e t t e r as an 
e x h i b i t t o the d e p o s i t i o n t h a t i t o f f e r e d t o the c o u r t , the 
Board moves t h i s c o u r t t o s t r i k e the l e t t e r as an e x h i b i t t o 
the d e p o s i t i o n of Dr. P o w e l l . For reasons r e q u i r i n g no 
c i t a t i o n t o law, such a r e q u e s t i s w h o l l y improper a t the 
a p p e l l a t e - c o u r t l e v e l . Even i f we were not t o c o n s i d e r the 
l e t t e r on a p p e a l , however, we conclude t h a t the o t h e r e v i d e n c e 
of r e c o r d , d i s c u s s e d h e r e i n , s u p p o r t s the t r i a l c o u r t ' s 
d e t e r m i n a t i o n t h a t the 2006 i n j u r y i s not a r e c u r r e n c e of the 
2003 i n j u r y b ut, i n s t e a d , i s a new i n j u r y or an a g g r a v a t i o n of 
the 2003 i n j u r y . 
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w h e t h e r i t was a r e t e a r o r n o t , " he w o u l d t h i n k t h a t i t " w o u l d 

be r e l a t e d t o an e v e n t t h a t had j u s t o c c u r r e d " and t h a t t h e 

2006 i n j u r y " a p p e a r [ e d ] t o be a new i n j u r y . " D r . P o w e l l a l s o 

t e s t i f i e d t h a t , b a s e d on D r . M i c h a e l ' s r e c o r d s and a s s u m i n g 

t h o s e r e c o r d s were c o r r e c t , i t a p p e a r e d t h a t what D r . M i c h a e l 

was t r e a t i n g Isom f o r was c a u s e d o r c o n t r i b u t e d t o by t h e 

a c c i d e n t t h a t he d e s c r i b e d as h a v i n g o c c u r r e d on J u l y 4, 

2 0 0 6 . 3 

Isom t e s t i f i e d t h a t , a f t e r t h e J a n u a r y 2005 s u r g e r y , he 

was r e l e a s e d t o r e t u r n t o work w i t h o u t r e s t r i c t i o n s and t h a t 

he w o r k e d s e v e r a l months b e f o r e t h e 2006 i n j u r y w i t h o u t s e e i n g 

a d o c t o r r e g a r d i n g h i s s h o u l d e r . He t e s t i f i e d t h a t , d u r i n g 

t h a t t i m e , he had no p r o b l e m s w i t h h i s s h o u l d e r and t h a t he 

c o u l d do a n y t h i n g he w a n t e d t o do w i t h i t w i t h r e g a r d t o h i s 

j o b , and he t e s t i f i e d t h a t he f e l t as t h o u g h he had r e c o v e r e d 

and h e a l e d f r o m t h e 2003 i n j u r y . 

3The Board a l s o moves t h i s c o u r t t o s t r i k e the p o r t i o n of 
Dr. P o w e l l ' s d e p o s i t i o n t e s t i m o n y t h a t was based on Dr. 
M i c h a e l ' s m e d i c a l r e c o r d s and o p i n i o n s . However, the Board, 
which o f f e r e d Dr. P o w e l l ' s d e p o s i t i o n i n t o e v i d e n c e , d i d not 
move t o s t r i k e t h a t p o r t i o n of Dr. P o w e l l ' s t e s t i m o n y i n the 
t r i a l c o u r t , and, as a r e s u l t , the Board w i l l not be hea r d t o 
argue on appe a l t h a t the t r i a l c o u r t ' s judgment cannot be 
s u p p o r t e d by t h a t t e s t i m o n y . See supra note 2. 
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D r . M i c h a e l ' s m e d i c a l r e c o r d s r e l a t e d t o t h e t r e a t m e n t o f 

Isom's 2003 i n j u r y l a r g e l y s u p p o r t Isom's t e s t i m o n y . Those 

r e c o r d s i n d i c a t e d t h a t , w i t h i n t h r e e months o f h a v i n g 

p e r f o r m e d t h e J a n u a r y 2005 s u r g e r y on Isom's s h o u l d e r , Isom 

was e x p e r i e n c i n g o n l y o c c a s i o n a l s o r e n e s s i n h i s s h o u l d e r , 

t h a t h i s s h o u l d e r p a i n had r e s o l v e d o r had v i r t u a l l y r e s o l v e d 

w i t h i n e i g h t months o f t h e J a n u a r y 2005 s u r g e r y , and t h a t D r . 

M i c h a e l b e l i e v e d t h a t t h e J a n u a r y 2005 s u r g e r y had been 

s u c c e s s f u l . A d d i t i o n a l m e d i c a l r e c o r d s i n d i c a t e d t h a t D r . 

M i c h a e l r e l e a s e d Isom f r o m a l l work r e s t r i c t i o n s a l m o s t 11 

months b e f o r e t h e 2006 i n j u r y . 

The e v i d e n c e , c o n s i d e r e d i n i t s t o t a l i t y , s u p p o r t s t h e 

t r i a l c o u r t ' s c o n c l u s i o n t h a t t h e 2006 i n j u r y was c o m p e n s a b l e 

s e p a r a t e l y f r o m t h e 2003 i n j u r y . The a b o v e - d i s c u s s e d e v i d e n c e 

i n d i c a t e s t h a t t h e l a b r a l t e a r i n Isom's l e f t s h o u l d e r f r o m 

t h e J u n e 2003 a c c i d e n t had h e a l e d and t h a t t h e J u l y 4, 2006, 

a c c i d e n t c a u s e d a new l a b r a l t e a r i n h i s l e f t s h o u l d e r o r , a t 

t h e v e r y l e a s t , r e s u l t e d i n a r e t e a r i n g o f t h e p r e v i o u s l a b r a l 

t e a r , i . e . , an a g g r a v a t i o n o f t h e p r e v i o u s t e a r . See  

H e a l t h - T e x , I n c . v. Humphrey, 747 So. 2d 901, 905 ( A l a . C i v . 

App. 1 9 9 9 ) ( f i n d i n g t h a t e v i d e n c e " t h a t [ t h e w o r k e r ] was n o t 
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e x p e r i e n c i n g p r o b l e m s when she f i r s t s t a r t e d w o r k i n g f o r t h e 

s e c o n d company, b u t t h a t a f t e r a few months o f p e r f o r m i n g h e r 

r e p e t i t i v e - m o t i o n s e w i n g d u t i e s she began t o e x p e r i e n c e p a i n 

and numbness c h a r a c t e r i s t i c o f c a r p a l t u n n e l syndrome," and 

t h e w o r k e r ' s t r e a t i n g p h y s i c i a n ' s t e s t i m o n y " t h a t h e r work a t 

t h e s e c o n d company c o n t r i b u t e d t o h e r s u b s e q u e n t c a r p a l t u n n e l 

syndrome," s u p p o r t e d t r i a l c o u r t ' s c o n c l u s i o n t h a t t h e 

w o r k e r ' s s u b s e q u e n t i n j u r y was an a g g r a v a t i o n o f h e r p r i o r 

i n j u r y r a t h e r t h a n a r e c u r r e n c e o f i t ) . See a l s o 1 T e r r y A. 

Moore, A l a b a m a W o r k e r s ' C o m p e n s a t i o n § 6:19 (1998 & 2009 

Supp.) ("A new i n j u r y i s a h a r m f u l change i n t h e c o n d i t i o n o f 

t h e employee t h a t i s d i f f e r e n t and i n d e p e n d e n t o f t h e o r i g i n a l 

c o m p e n s a b l e i n j u r y , e ven i f l o c a t e d n e a r o r on t h e s i t e o f t h e 

o r i g i n a l c o m p e n s a b l e i n j u r y . " ) ; i d . a t § 6:20 ("An a g g r a v a t i o n 

o c c u r s when, a f t e r t h e employee has resumed w o r k i n g n o r m a l l y 

w i t h o u t c o n t i n u i n g symptoms, a s u b s e q u e n t w o r k - r e l a t e d f a c t o r 

i n d e p e n d e n t l y w o r s e n s t h e o r i g i n a l c o m p e n s a b l e i n j u r y . " ) . As 

a r e s u l t , we f i n d no m e r i t i n t h e B o a r d ' s c o n t e n t i o n t h a t t h e 

e v i d e n c e s u p p o r t e d o n l y a f i n d i n g t h a t t h e 2006 i n j u r y was a 

mere r e c u r r e n c e o f t h e 2003 i n j u r y , and, i n t h i s r e g a r d , t h e 

t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . 
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B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l 

c o u r t ' s judgment i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and t h a t 

t h e B o a r d has f a i l e d t o d e m o n s t r a t e a b a s i s on w h i c h t o h o l d 

t h e t r i a l c o u r t i n e r r o r . A c c o r d i n g l y , we a f f i r m t h e t r i a l 

c o u r t ' s j u d g m e n t . 

AFFIRMED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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