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The p a r t i e s were m a r r i e d i n M a r c h 1986 and were d i v o r c e d 

b y a j u dgment e n t e r e d on J u l y 3 0 , 1 9 9 3 . T h a t j u d g m e n t 

i n c o r p o r a t e d an a g r e e m e n t o f t h e p a r t i e s i n w h i c h c u s t o d y o f 

t h e p a r t i e s ' t h r e e m i n o r c h i l d r e n were a w a r d e d t o t h e f o r m e r 

w i f e , t h e f o r m e r h u s b a n d was o r d e r e d t o p a y c h i l d s u p p o r t , and 

t h e f o r m e r h u s b a n d was o r d e r e d t o p a y t h e f o r m e r w i f e $10,000 

" f o r a ny i n t e r e s t she has i n t h e f a r m e q u i p m e n t a n d t h e 

c h i c k e n h o use e q u i p m e n t " and t o p a y , o v e r 5 y e a r s , an 

a d d i t i o n a l $20,000 p l u s 6% i n t e r e s t f o r t h e f o r m e r w i f e ' s 

i n t e r e s t s i n b o t h t h e m a r i t a l r e s i d e n c e a n d t h e m a r i t a l 

p r o p e r t y a w a r d e d t o t h e f o r m e r h u s b a n d . B e g i n n i n g i n 1988, 

t h e f o r m e r h u s b a n d h a d o p e r a t e d a p o u l t r y f a r m f o r G o l d K i s t 

a nd h a d p a r t i c i p a t e d i n a G o l d K i s t c o o p e r a t i v e p r o g r a m , a l s o 

known as t h e " p a t r o n a g e e q u i t y p r o g r a m " ; he c o n t i n u e d t h a t 

work f o l l o w i n g t h e p a r t i e s ' d i v o r c e . A r o u n d 2004, G o l d K i s t 

c o n v e r t e d f r o m a c o o p e r a t i v e a s s o c i a t i o n t o a f o r - p r o f i t 

c o r p o r a t i o n , e v e n t u a l l y n o t i f y i n g t h e f o r m e r h u s b a n d t h a t t h e 

a c c o u n t w i t h t h e p a t r o n a g e e q u i t y p r o g r a m ("the e q u i t y 

a c c o u n t " ) was w o r t h $337,134.76 and t h a t he was e n t i t l e d t o 

36,472 s h a r e s o f G o l d K i s t s t o c k . 
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I n 2005, t h e f o r m e r h u s b a n d f i l e d a m o d i f i c a t i o n a c t i o n 

s e e k i n g t o l o w e r h i s m o n t h l y c h i l d - s u p p o r t o b l i g a t i o n ; a t 

t r i a l t h e f o l l o w i n g y e a r , t h e p a r t i e s r e a c h e d an a g r e e m e n t 

r e g a r d i n g c u s t o d y , s u p p o r t , and h e a l t h - i n s u r a n c e c o v e r a g e f o r 

t h e c h i l d r e n . On J u n e 8, 2006, t h e t r i a l c o u r t e n t e r e d a 

m o d i f i c a t i o n j u d gment t h a t i n c o r p o r a t e d t h e a g r e e m e n t o f t h e 

p a r t i e s on t h e i s s u e s o f c h i l d c u s t o d y , s u p p o r t , and h e a l t h 

i n s u r a n c e . 

I n J a n u a r y 2009, t h e f o r m e r w i f e f i l e d an a c t i o n s e e k i n g 

t o o b t a i n (1) p r e v i o u s l y u n p a i d c h i l d s u p p o r t and (2) a s h a r e 

o f t h e e q u i t y a c c o u n t ; she a s s e r t e d t h a t , t h r o u g h o u t t h e 

p a r t i e s ' d i v o r c e p r o c e e d i n g s and t h e m o d i f i c a t i o n l i t i g a t i o n , 

t h e f o r m e r h u s b a n d h a d s u p p r e s s e d t h e e x i s t e n c e and v a l u e o f 

t h e e q u i t y a c c o u n t and h a d c o n s i s t e n t l y u n d e r s t a t e d h i s income 

i n o r d e r t o a v o i d p a y i n g a p p r o p r i a t e c h i l d s u p p o r t . 

S u b s e q u e n t l y , t h e f o r m e r h u s b a n d f i l e d an a n s w e r ; he a l s o 

f i l e d a c o u n t e r c l a i m i n w h i c h he r e q u e s t e d c u s t o d y o f t h e 

p a r t i e s ' s o l e r e m a i n i n g m i n o r c h i l d . A t a p e n d e n t e l i t e 

h e a r i n g i n May 2009, t h a t c h i l d ' s c u s t o d y was a w a r d e d t o t h e 

f o r m e r h u s b a n d . B e f o r e t r i a l , t h e f o r m e r h u s b a n d f i l e d a 
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m o t i o n f o r a summary j u d g m e n t as t o t h e f o r m e r w i f e ' s c l a i m s , 

b u t t h a t m o t i o n was d e n i e d . 

The t r i a l c o u r t c o n d u c t e d an o r e t e n u s p r o c e e d i n g on a l l 

p e n d i n g m a t t e r s o v e r two d a y s : O c t o b e r 22-23, 2009. The o n l y 

w i t n e s s e s were t h e p a r t i e s and t h e t h r e e c h i l d r e n , two o f whom 

ha d r e a c h e d t h e age o f m a j o r i t y b y t h e t i m e o f t r i a l . The 

b u l k o f t h e t e s t i m o n y f o c u s e d on t h e f o r m e r w i f e ' s a l l e g a t i o n s 

t h a t t h e f o r m e r h u s b a n d h a d l i e d a b o u t h i s income and a s s e t s 

and, t h e r e f o r e , t h a t she h a d b o r n e a l a r g e r s h a r e o f t h e 

c h i l d r e n ' s e x p e n s e s t h a n she s h o u l d h a v e . I n a d d i t i o n , she 

a d d u c e d e v i d e n c e t e n d i n g t o show t h a t t h e e q u i t y a c c o u n t h a d 

bee n an e x i s t i n g m a r i t a l a s s e t t h a t h a d n o t b e e n d i v i d e d i n 

t h e p a r t i e s ' 1993 d i v o r c e j u d g m e n t . L a s t l y , t h e p a r t i e s ' 

y o u n g e s t c h i l d , who was 17 y e a r s o l d a t t h e t i m e o f t r i a l , 

t e s t i f i e d t h a t he was n o t c o m f o r t a b l e a r o u n d t h e f o r m e r w i f e ' s 

new b o y f r i e n d and t h a t he w o u l d r a t h e r l i v e w i t h t h e f o r m e r 

h u s b a n d u n t i l h i g h - s c h o o l g r a d u a t i o n . 

A t t h e c o n c l u s i o n o f t h e s e c o n d day o f t r i a l , t h e t r i a l 

c o u r t e n t e r e d a j u d g m e n t on p a r t i a l f i n d i n g s as t o t h e i s s u e s 

r a i s e d b y t h e f o r m e r w i f e . The p a r t i e s ' a g r e e m e n t r e g a r d i n g 

f u t u r e c h i l d - c u s t o d y , c h i l d - s u p p o r t , and p o s t m i n o r i t y - s u p p o r t 
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i s s u e s was r e a d i n open c o u r t , and t h a t a g r e e m e n t was 

i n c o r p o r a t e d i n t o a f i n a l j u d gment on O c t o b e r 26, 2009. The 

f o l l o w i n g day, t h e t r i a l c o u r t e n t e r e d an amended j u d g m e n t t o 

c o r r e c t a c l e r i c a l e r r o r r e g a r d i n g p r o p e r payment o f c h i l d 

s u p p o r t . On November 20, 2009, t h e f o r m e r w i f e f i l e d a 

p o s t j u d g m e n t m o t i o n . I n J a n u a r y 2010, t h e t r i a l c o u r t 

c o n d u c t e d a h e a r i n g on t h a t m o t i o n and t h e n d e n i e d t h e 

p o s t j u d g m e n t m o t i o n . The f o r m e r w i f e f i l e d a t i m e l y n o t i c e o f 

a p p e a l . She c h a l l e n g e s t h e t r i a l c o u r t ' s j u dgment t o t h e 

e x t e n t t h a t i t p r e c l u d e s h e r f r o m c l a i m i n g m a r i t a l r i g h t s as 

t o t h e e q u i t y a c c o u n t and f r o m p r o c e e d i n g t o t r i a l a g a i n s t t h e 

f o r m e r h u s b a n d on c l a i m s o f f r a u d and c o n v e r s i o n r e l a t i n g t o 

t h e e q u i t y a c c o u n t . 1 

A l a b a m a l a w i s w e l l s e t t l e d t h a t , 

"'when a t r i a l c o u r t does n o t make s p e c i f i c 
d i s p o s i t i o n o f an a s s e t i n a d i v o r c e [ j u d g m e n t ] , t h e 
p a r t i e s a r e l e f t i n t h e same p o s i t i o n r e l a t i v e t o 
t h a t a s s e t as t h e y were i n b e f o r e t h e d i v o r c e . ' Ex 

1 B e c a u s e t h e f o r m e r w i f e d i d n o t r a i s e t h e argument t h a t 
t h e f o r m e r h u s b a n d ' s f a i l u r e t o p r o p e r l y r e p o r t h i s income i n 
t h e p r e v i o u s s u p p o r t - m o d i f i c a t i o n a c t i o n r e s u l t e d i n 
u n d e r p a y m e n t o f a p p r o p r i a t e c h i l d s u p p o r t i n h e r b r i e f t o t h i s 
c o u r t , we c o n s i d e r t h a t i s s u e t o be w a i v e d on a p p e a l . See  
T u c k e r v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 864 So. 2d 
317, 319 ( A l a . 2 0 0 3 ) . 
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p a r t e D a v i s , 495 So. 2d 672, 673 ( A l a . 1 9 8 6 ) ; 
M c G u i r e v. H o r t o n , 586 So. 2d 9, 9 ( A l a . C i v . App. 
1 9 9 1 ) ; L a c y v. L a c y , 403 So. 2d 251, 254 ( A l a . C i v . 
App. 1 9 8 1 ) ; and M i l l e r v. M i l l e r , 391 So. 2d 119, 
120 ( A l a . C i v . App. 1 9 8 0 ) . The f a i l u r e t o d i v i d e 
e a c h i t e m o f p r o p e r t y does n o t r e n d e r v o i d an 
o t h e r w i s e p r o p e r d i v o r c e j u d g m e n t . M i l l e r , 391 So. 
2d a t 120." 

Brown v. Brown, 26 So. 3d 1210, 1219 n.2 ( A l a . C i v . App. 

2 0 0 7 ) ; see a l s o S m i t h v. S m i t h , 892 So. 2d 384, 389 ( A l a . C i v . 

App. 2 0 0 3 ) , and H o c u t t v. H o c u t t , 491 So. 2d 247, 249 ( A l a . 

C i v . App. 1 9 8 6 ) . However, a d i v o r c e j u dgment d i v i d i n g m a r i t a l 

p r o p e r t y b e t w e e n t h e p a r t i e s i s n o t s u b j e c t t o m o d i f i c a t i o n , 

e x c e p t f o r c l e r i c a l e r r o r s , a f t e r t h e l a p s e o f 30 d a y s f r o m 

t h e e n t r y o f t h e j u d g m e n t . See M c G u i r e , 586 So. 2d a t 10 

( c i t i n g B r o m l e y v. B r o m l e y , 449 So. 2d 1252, 1254 ( A l a . C i v . 

App. 1 9 8 4 ) ) ; see a l s o C l e m e n t s v. C l e m e n t s , 990 So. 2d 383, 

395-96 ( A l a . C i v . App. 2 0 0 7 ) . 

The f o r m e r h u s b a n d a s s e r t s t h a t t h e f o r m e r w i f e i s 

a t t e m p t i n g t o i m p r o p e r l y m o d i f y t h e p r o p e r t y - s e t t l e m e n t 

p r o v i s i o n s o f t h e p a r t i e s ' d i v o r c e j u d g m e n t , t h a t h e r a c t i o n 

i s b a r r e d b y t h e e q u i t a b l e d e f e n s e o f l a c h e s a n d b y t h e 

d o c t r i n e o f r e s j u d i c a t a , t h a t t h e f o r m e r h u s b a n d n e v e r 

c o n c e a l e d a s s e t s f r o m t h e f o r m e r w i f e , and t h a t t h e e q u i t y 

a c c o u n t i s a r e t i r e m e n t a c c o u n t and n o t s u b j e c t t o d i v i s i o n 
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p u r s u a n t t o § 3 0 - 2 - 5 1 ( b ) , A l a . Code 1975. F o r h e r p a r t , t h e 

f o r m e r w i f e i n s i s t s t h a t she has n o t i m p r o p e r l y a t t e m p t e d t o 

r e o p e n t h e p r o p e r t y - d i v i s i o n a s p e c t s o f t h e d i v o r c e j u d g m e n t 

b u t t h a t she i s i n s t e a d a s s e r t i n g a r i g h t t o a c l a i m e d m a r t i a l 

s h a r e o f t h e e q u i t y t h a t h a d a c c r u e d i n t h e e q u i t y a c c o u n t 

d u r i n g t h e p a r t i e s ' m a r r i a g e ( i . e . , f r o m 1 9 8 8 - 1 9 9 3 ) . She 

p o i n t s o u t t h a t t h e d i v o r c e j u dgment was s i l e n t as t o t h a t 

m a r i t a l a s s e t , and she c l a i m s t h a t , t h e r e f o r e , h e r i n t e r e s t i n 

t h a t a s s e t i s t h e same as i t was d u r i n g t h e m a r r i a g e . See Ex  

p a r t e D a v i s , 495 So. 2d a t 673, and M c G u i r e , 586 So. 2d a t 9. 

A t t r i a l , t h e f o r m e r w i f e a d d u c e d e v i d e n c e i n d i c a t i n g 

t h a t t h e f o r m e r h u s b a n d h a d c o n c e a l e d t h e v a l u e o f t h e e q u i t y 

a c c o u n t t h r o u g h o u t t h e m a r r i a g e and d u r i n g t h e d i v o r c e 

p r o c e e d i n g s ; t h e f o r m e r h u s b a n d a d m i t t e d t h a t i n 2004 h i s 

y e a r s o f w o r k i n g w i t h G o l d K i s t h a d r e s u l t e d i n an a w a r d o f 

36,472 s h a r e s o f G o l d K i s t s t o c k , t h e p r o c e e d s o f w h i c h he h a d 

d e p o s i t e d i n t o a b r o k e r a g e a c c o u n t i n M a r c h 2005. A l t h o u g h 

t h e t r i a l c o u r t d i d n o t a l l o w t h e f o r m e r h u s b a n d t o t e s t i f y as 

t o t h e v a l u e o f t h a t s t o c k a t t h e t i m e t h a t he l i q u i d a t e d i t , 

t h e f o r m e r w i f e a d d u c e d e v i d e n c e i n d i c a t i n g t h a t t h e m a r k e t 

p r i c e o f G o l d K i s t s t o c k i n May 2005 was $21.81 p e r s h a r e , f o r 
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a t o t a l p o t e n t i a l v a l u e o f $ 7 5 8 , 9 5 1 . The f o r m e r w i f e u s e d t h e 

f o r m e r h u s b a n d ' s a c c o u n t i n g documents t o show t h a t , b e t w e e n 

1988 and 1993, t h e e q u i t y a c c o u n t h a d a c c r u e d a v a l u e o f 

$ 1 9 7 , 8 2 9 . 2 1 . She o f f e r e d a f i n a n c i a l r e p o r t t h a t i t e m i z e d 

e q u i t y e a r n i n g s r e c e i v e d f r o m G o l d K i s t f o r t h e f i s c a l y e a r s 

o f 1988-89 ( $ 6 6 , 2 0 0 . 4 4 ) ; 1989-90 ( $ 6 1 , 5 1 1 . 6 9 ) ; 1990-91 

( $ 3 0 , 3 8 3 . 0 6 ) ; and 1992-93 ( $ 3 9 , 7 3 4 . 0 2 ) . 2 A c c o r d i n g t o a 

f i n a n c i a l s t a t e m e n t p r o v i d e d a t t h e t i m e o f G o l d K i s t ' s 

c o n v e r s i o n f r o m a n a t i o n w i d e c o o p e r a t i v e o f f a r m e r s t o a 

p u b l i c l y t r a d e d c o r p o r a t i o n i n 2004, t h e e q u i t y a c c o u n t ha d 

i n c r e a s e d i n v a l u e t o $ 337,134.76. 

A l t h o u g h t h e f o r m e r h u s b a n d c o n t e n d s t h a t t h e f o r m e r w i f e 

h a d n o t i c e o f t h e e q u i t y a c c o u n t d u r i n g t h e m a r r i a g e , he 

a s s e r t s t h a t t h e e q u i t a b l e d e f e n s e o f l a c h e s and t h e d o c t r i n e 

o f r e s j u d i c a t a b a r h e r f r o m b r i n g i n g t h i s a c t i o n now b e c a u s e 

h e r c l a i m t o t h e a s s e t s h o u l d have b e e n a s s e r t e d , a t t h e 

l a t e s t , d u r i n g t h e p r e v i o u s m o d i f i c a t i o n p r o c e e d i n g i n 2005¬

06. I n r e b u t t a l , t h e f o r m e r w i f e t e s t i f i e d t h a t t h e f o r m e r 

2We c a n n o t d e t e r m i n e f r o m t h e t e s t i m o n y and t h e o t h e r 
a d m i t t e d documents r e g a r d i n g t h e e q u i t y a c c o u n t w h e t h e r t h e 
f i s c a l y e a r 1991-92 was i n a d v e r t e n t l y o m i t t e d , w h e t h e r no 
e a r n i n g s o c c u r r e d i n t h a t y e a r , o r w h e t h e r t h e p a r t i e s were 
s e p a r a t e d d u r i n g t h a t y e a r . 
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h u s b a n d h a d n o t i n c l u d e d t h e e q u i t y a c c o u n t i n t h e a s s e t l i s t 

he h a d p r e p a r e d f o r t h e p a r t i e s ' o r i g i n a l d i v o r c e p r o c e e d i n g ; 

m o r e o v e r , she n o t e d t h a t he h a d f a i l e d t o a c c u r a t e l y d i s c l o s e 

h i s f i n a n c e s d u r i n g t h e d i v o r c e p r o c e e d i n g o r t h e m o d i f i c a t i o n 

p r o c e e d i n g . She o f f e r e d as an e x h i b i t a c o p y o f t h e f o r m e r 

h u s b a n d ' s September 27, 2005, r e s p o n s e s t o d i s c o v e r y r e q u e s t s 

i n t h a t m o d i f i c a t i o n l i t i g a t i o n i n w h i c h he l i s t e d " e v e r y 

a s s e t , " b u t t h a t l i s t d i d n o t i n c l u d e t h e b r o k e r a g e a c c o u n t , 

t h e e q u i t y a c c o u n t , o r t h e 36,472 s h a r e s o f G o l d K i s t s t o c k . 

D u r i n g t h a t m o d i f i c a t i o n l i t i g a t i o n , t h e f o r m e r h u s b a n d 

a s s e r t e d on h i s CS-41 " C h i l d - S u p p o r t - O b l i g a t i o n Income 

S t a t e m e n t / A f f i d a v i t " f o r m t h a t h i s m o n t h l y income was $ 2 , 5 8 2 ; 

m o r e o v e r , he t e s t i f i e d a t t h a t p r o c e e d i n g t h a t h i s t o t a l 

r e m a i n i n g a s s e t s w e re: "two homes, f o u r c h i c k e n h o u s e s , a 

c o m p o s t e r , 72 a c r e s o f l a n d , c h i c k e n h o u s e s [two o f w h i c h had 

been d e s t r o y e d and had been r e b u i l t ] f o r $7 0 , 00 0 and f o r 

$84,000 [ r e s p e c t i v e l y ] . . . . a new house [ c o n s t r u c t e d ] f o r 

$84,000 and i n s u r e d . . . f o r $115,000, [a c ] o m p o s t e r . . . and 

$140,000 t h a t [was] owed on t h o s e a s s e t s . " He a l s o l i s t e d 

" [ a ] n RTV, a K a b o t a RTV, a T o y o t a p i c k - u p t r u c k , a t i l l e r f o r 

c a k e i n t h e c h i c k e n h o u s e s [ h a v i n g a] f a i r m a r k e t v a l u e o f 
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$300, and a s p r a y e r f o r $115." I n r e s p o n s e t o an 

i n t e r r o g a t o r y i n t h e m o d i f i c a t i o n l i t i g a t i o n , t h e f o r m e r 

h u s b a n d a n s w e r e d a r e q u e s t t o d i s c l o s e " e a c h and e v e r y bank 

a c c o u n t , s a v i n g s a c c o u n t , o r c h e c k i n g a c c o u n t , m a i n t a i n e d o r 

[ i n t o w h i c h you have] d e p o s i t e d f u n d s i n t o s i n c e t h e day o f 

d i v o r c e " w i t h a l i s t o f t h r e e bank a c c o u n t s h a v i n g d e p o s i t s 

t o t a l i n g o n l y $ 5 , 5 0 0 . 

D u r i n g d i s c o v e r y i n t h e i n s t a n t l i t i g a t i o n , t h e f o r m e r 

h u s b a n d a d m i t t e d t h a t he h a d opened a b r o k e r a g e a c c o u n t on 

M a r c h 22, 2005, and t h a t he h a d f u n d e d t h a t a c c o u n t w i t h f u n d s 

f r o m t h e e q u i t y a c c o u n t and t h e p r o c e e d s o f t h e s a l e o f t h e 

G o l d K i s t s t o c k . As o f J u l y 29, 2005, a c c o r d i n g t o a 

b r o k e r a g e - a c c o u n t s t a t e m e n t p r o d u c e d d u r i n g d i s c o v e r y i n t h i s 

a c t i o n , t h a t a c c o u n t c o n t a i n e d $ 7 5 4 , 7 5 1 . 2 3 . The f o r m e r w i f e 

a s s e r t e d , and a d d u c e d d o c u m e n t a t i o n i n d i c a t i n g , t h a t t h e 

f o r m e r h u s b a n d h a d s y s t e m a t i c a l l y c o n c e a l e d t h e e q u i t y 

a c c o u n t , a s u b s t a n t i a l m a r i t a l a s s e t , d u r i n g t h e p r e v i o u s 

m o d i f i c a t i o n a c t i o n s u c h t h a t t h e f o r m e r w i f e c o u l d n o t h a v e 

d i s c o v e r e d t h e t r u t h b e c a u s e t h e f o r m e r h u s b a n d h a d f a i l e d o r 

r e f u s e d t o f u l l y c o m p l y w i t h R u l e 2 6 ( e ) ( 2 ) ( A ) , A l a . R. C i v . P. 

See a l s o B a r g a n i e r v. B a r g a n i e r , 669 So. 2d 933, 937 ( A l a . 
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C i v . App. 1 9 9 5 ) , and W i c k s v. W i c k s , 49 So. 3d 700, 702 ( A l a . 

C i v . App. 2 0 1 0 ) . 

"The d o c t r i n e o f r e s j u d i c a t a b a r s r e l i t i g a t i o n o f (1) 

t h e same i s s u e s (2) p r e v i o u s l y l i t i g a t e d b e t w e e n s u b s t a n t i a l l y 

i d e n t i c a l p a r t i e s and (3) f i n a l l y a d j u d i c a t e d on t h e m e r i t s 

(4) b y a c o u r t o f c o m p e t e n t j u r i s d i c t i o n . " N e a l v. N e a l , 856 

So. 2d 766, 778-79 ( A l a . 2 0 0 2 ) . " I f t h e s e e l e m e n t s a r e 

p r e s e n t , t h e n t h e f o r m e r j u d g m e n t i s an a b s o l u t e b a r t o any 

s u b s e q u e n t s u i t on t h e same c a u s e o f a c t i o n , i n c l u d i n g any 

i s s u e w h i c h was o r c o u l d h a v e b e e n l i t i g a t e d i n t h e p r i o r 

a c t i o n . " W h e e l e r v. F i r s t A l a b a m a Bank o f B i r m i n g h a m , 364 So. 

2d 1190, 1199 ( A l a . 1 9 7 8 ) ; see a l s o Ex p a r t e C a p s t o n e Dev.  

C o r p . , 779 So. 2d 1216, 1218 ( A l a . 2 0 0 0 ) . The f o r m e r w i f e 

a d d u c e d u n d i s p u t e d e v i d e n c e r e v e a l i n g t h a t t h e f o r m e r h u s b a n d 

h a d s y s t e m a t i c a l l y h i d d e n t h e e x i s t e n c e and v a l u e o f t h e 

e q u i t y a c c o u n t f r o m h e r and t h e c o u r t i n t h e p r e v i o u s two 

a c t i o n s b e t w e e n t h e p a r t i e s . B e c a u s e t h e f o r m e r w i f e a d d u c e d 

e v i d e n c e t o t h e e f f e c t t h a t she h a d n o t h a d a f u l l and f a i r 

o p p o r t u n i t y t o l i t i g a t e t h e i s s u e o f t h e p a r t i e s ' r e l a t i v e 

i n t e r e s t s i n t h e e q u i t y a c c o u n t , and b e c a u s e t h e p a r t i e s ' 

i n t e r e s t s i n t h e e q u i t y a c c o u n t have n e v e r been a d j u d i c a t e d on 
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t h e m e r i t s , we c o n c l u d e t h a t t h e d o c t r i n e o f r e s j u d i c a t a does 

n o t a p p l y i n t h i s c a s e ; as n o t e d b e l o w , n e i t h e r does t h e 

e q u i t a b l e d e f e n s e o f l a c h e s . 

On t h e r e c o r d , t h e t r i a l c o u r t o p i n e d t h a t i n o r d e r t o 

a d d r e s s t h e f o r m e r w i f e ' s m a r i t a l i n t e r e s t i n t h e e q u i t y 

a c c o u n t , she n e e d e d t o p r o d u c e a s i g n e d document i n d i c a t i n g 

t h a t she was a co-owner o f t h a t a c c o u n t . A l t h o u g h t h e f o r m e r 

h u s b a n d may be e n t i t l e d t o a r g u e t h a t t h e G o l d K i s t s t o c k , 

w h i c h d i d n o t e x i s t u n t i l 2004 a t t h e e a r l i e s t , was h i s 

s e p a r a t e p r o p e r t y b e c a u s e he o b t a i n e d t h a t s t o c k f o l l o w i n g t h e 

e n t r y o f t h e p a r t i e s ' d i v o r c e j u d g m e n t , t h e same i s n o t t r u e 

r e g a r d i n g t h e e q u i t y a c c o u n t . The documents p r o d u c e d d u r i n g 

d i s c o v e r y i n t h i s m o d i f i c a t i o n l i t i g a t i o n i n d i c a t e t h a t t h e 

e q u i t y a c c o u n t b e g a n t o a c c u m u l a t e v a l u e as soon as t h e 

p a r t i e s j o i n t l y p u r c h a s e d t h e p o u l t r y f a r m i n 1988. The 

f o r m e r w i f e o f f e r e d documents i n d i c a t i n g t h a t t h e p a r t i e s h a d 

s i g n e d a c o n t r a c t t o p u r c h a s e t h e f a r m , r e l y i n g p r i m a r i l y on 

a down payment f r o m t h e f o r m e r h u s b a n d ' s s a l e o f h i s b u s i n e s s 

and t h e f o r m e r w i f e ' s a n n u a l n u r s e ' s s a l a r y as t h e c o l l a t e r a l 

f o r t h e p u r c h a s e . A l t h o u g h t h e p a r t i e s ' d i v o r c e j u d g m e n t 

a w a r d e d t h e f a r m , t h e p o u l t r y , and t h e r e l a t e d f a r m e q u i p m e n t 
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t o t h e f o r m e r h u s b a n d , t h e e q u i t y a c c o u n t was n o t m e n t i o n e d a t 

a l l . Thus, we a g r e e w i t h t h e f o r m e r w i f e t h a t t h e e q u i t y 

a c c o u n t r e m a i n e d an u n d i v i d e d j o i n t m a r i t a l a s s e t f o l l o w i n g 

t h e e n t r y o f t h e d i v o r c e j u d g m e n t . See Ex p a r t e D a v i s , 495 So. 

2d a t 673, and M c G u i r e v. H o r t o n , 586 So. 2d a t 9. 

I n B a r g a n i e r v. B a r g a n i e r , s u p r a , t h i s c o u r t n o t e d : 

"A p r o p e r t y a g r e e m e n t may be a l t e r e d , amended, o r 
v a c a t e d i f one p a r t y p r o c u r e s t h e agreement by f r a u d 
o r c o n c e a l s a s s e t s o r l i a b i l i t i e s . Ex p a r t e B r i c e , 
340 So. 2d 792, 7 94-95 ( A l a . 1 9 7 6 ) ; N e l s o n v. 
N e l s o n , 408 So. 2d 101, 103 ( A l a . C i v . App. 1 9 8 1 ) . 
Our a p p e l l a t e c o u r t s have p r e v i o u s l y s a n c t i o n e d 
e f f o r t s t o s e t a s i d e o r m o d i f y d i v o r c e j u d g m e n t s 
t h a t were o b t a i n e d on t h e b a s i s o f i n f o r m a t i o n 
w i t h h e l d f r o m one p a r t y by t h e o t h e r . See, e.g., 
B r i c e , 340 So. 2d a t 7 94-95 ( t h e t r i a l c o u r t ' s 
m o d i f i c a t i o n o f t h e d i v o r c e judgment was a f f i r m e d 
b e c a u s e t h e w i f e had c o n c e a l e d s e v e r a l d e b t s f r o m 
t h e h u s b a n d and t h e c o u r t d u r i n g n e g o t i a t i o n s 
r e g a r d i n g t h e t e r m s o f t h e p a r t i e s ' s e p a r a t i o n 
a g r e e m e n t ) ; W o r t h e y v. W o r t h e y , 491 So. 2d 953 ( A l a . 
C i v . App. 1986) (a summary judgment e n t e r e d i n t h e 
w i f e ' s a c t i o n t o s e t a s i d e t h e d i v o r c e judgment was 
r e v e r s e d and t h e c a s e was remanded f o r t r i a l b e c a u s e 
t h e h u s b a n d had i n d u c e d t h e w i f e t o s i g n a 
s e p a r a t i o n a greement by m i s r e p r e s e n t i n g t o t h e w i f e 
t h e p a r t i e s ' n e t w o r t h , t e l l i n g h e r t h e p a r t i e s had 
o n l y d e b t s when t h e y a c t u a l l y had a n e t w o r t h o f 
a p p r o x i m a t e l y $ 1 , 0 0 0 , 0 0 0 ) . A s e p a r a t i o n agreement 
i n c o r p o r a t e d i n t o a d i v o r c e judgment must be f a i r , 
r e a s o n a b l e , and j u s t , and f r e e f r o m f r a u d , d u r e s s , 
o r o t h e r c o e r c i o n . K u n k e l v. K u n k e l , 547 So. 2d 555, 
556 ( A l a . C i v . App. 1 9 8 9 ) . " 
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669 So. 2d a t 937-38. T h i s c a s e has s i m i l a r i t i e s t o W o r t h y v.  

W o r t h e y , 491 So. 2d 953 ( A l a . C i v . App. 1 9 8 6 ) , i n w h i c h t h i s 

c o u r t r e v e r s e d a summary judgment f o r a f o r m e r h u s b a n d i n an 

a c t i o n i n w h i c h a f o r m e r w i f e had s o u g h t t o s e t a s i d e t h e i r 

d i v o r c e j u d g m e n t , w h i c h had been b a s e d upon an agreement o f 

t h e p a r t i e s , b e c a u s e t h e agreement had been b a s e d on 

m i s r e p r e s e n t a t i o n s r e g a r d i n g a s s e t s by t h e f o r m e r h u s b a n d . 

H e r e , b e c a u s e t h e u n d i s c l o s e d a s s e t -- t h e e q u i t y a c c o u n t -¬

i s s t i l l an u n d i v i d e d m a r i t a l a s s e t , g r a n t i n g r e l i e f t o t h e 

f o r m e r w i f e i n no way i m p i n g e s upon t h e f i n a l i t y o f t h e 1993 

o r 2006 j u d g m e n t s . 3 

The f o r m e r h u s b a n d a l s o a s s e r t s t h a t a p p l i c a t i o n o f R u l e 

6 0 ( b ) , A l a . R. C i v . P., b a r s t h e f o r m e r w i f e ' s a c t i o n i n t h i s 

c a s e b e c a u s e , he c l a i m s , t h a t r u l e a n d A l a b a m a c a s e l a w 

i n t e r p r e t i n g i t e s t a b l i s h t h a t r e q u e s t s f o r r e l i e f f r o m a 

3 R e g a r d i n g t h e f o r m e r h u s b a n d ' s l a c h e s a r g u m e n t , we n o t e 
t h a t "'one who " s e e k [ s ] e q u i t y must do e q u i t y " and "one t h a t 
comes i n t o e q u i t y must come w i t h c l e a n h a n d s . " ' " Ex p a r t e  
P a r i s h , 808 So. 2d 30, 35 ( A l a . 2001) ( q u o t i n g J & M B a i l  
B o n d i n g Co., v. Hayes, 748 So. 2d 198, 199 ( A l a . 1 9 9 9 ) , 
q u o t i n g i n t u r n L e v i n e v. L e v i n e , 262 A l a . 491, 491, 80 So. 2d 
235, 237 ( 1 9 5 5 ) ) . B e c a u s e we have c o n c l u d e d t h a t t h e e v i d e n c e 
i n d i c a t e d t h a t t h e f o r m e r h u s b a n d h a d c o n c e a l e d t h e e q u i t y 
a c c o u n t , we w i l l n o t a p p l y an e q u i t a b l e p r i n c i p l e i n f a v o r o f 
t h e f o r m e r h u s b a n d . 
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j u d g m e n t b a s e d upon " f r a u d " must be made w i t h i n f o u r months o f 

t h e e n t r y o f t h a t j u d g m e n t . I n t h i s c a s e , however, t h e f o r m e r 

w i f e s p e c i f i c a l l y a s s e r t s t h a t she i s n o t s e e k i n g t o s e t a s i d e 

t h e p a r t i e s ' d i v o r c e j u d g m e n t ; t h e r e f o r e , R u l e 60(b) does n o t 

a p p l y . Thus, t o t h e e x t e n t t h e t r i a l c o u r t ' s j u d g m e n t on 

p a r t i a l f i n d i n g s i s r e f e r a b l e t o t h e t i m e c o n s t r a i n t s o f R u l e 

6 0 ( b ) ( 2 ) o r 6 0 ( b ) ( 3 ) , we c o n c l u d e t h a t t h a t j u d g m e n t was 

e n t e r e d i n e r r o r . 

The f o r m e r h u s b a n d a l s o a s s e r t s t h a t § 3 0 - 2 - 5 1 ( b ) ( 1 ) , 

A l a . Code 1975, b a r s a d i v i s i o n o f h i s b r o k e r a g e a c c o u n t 

b e c a u s e t h e p a r t i e s h a d n o t b e e n m a r r i e d t h e 10 y e a r s 

n e c e s s a r y t o a l l o w d i v i s i o n o f t h a t a c c o u n t p u r s u a n t t o 

A l a b a m a s t a t u t o r y l a w . 4 A l t h o u g h i t i s c l e a r f r o m t h e r e c o r d 

t h a t t h e p a r t i e s were n o t m a r r i e d t h e r e q u i s i t e 10 y e a r s , we 

can i d e n t i f y no e v i d e n c e i n t h e r e c o r d t h a t w o u l d t e n d t o 

4 T h a t s t a t u t e p r o v i d e s : "The j u d g e , a t h i s o r h e r 
d i s c r e t i o n , may i n c l u d e i n t h e e s t a t e o f e i t h e r s p o u s e t h e 
p r e s e n t v a l u e o f any f u t u r e o r c u r r e n t r e t i r e m e n t b e n e f i t s , 
t h a t a s p o u s e may have a v e s t e d i n t e r e s t i n o r may be 
r e c e i v i n g on t h e d a t e t h e a c t i o n f o r d i v o r c e i s f i l e d , 
p r o v i d e d t h a t , " among o t h e r c o n d i t i o n s , " [ t ] h e p a r t i e s h a v e 
been m a r r i e d f o r a p e r i o d o f 10 y e a r s d u r i n g w h i c h t h e 
r e t i r e m e n t was b e i n g a c c u m u l a t e d . " 
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e s t a b l i s h t h e f a c t t h a t t h e e q u i t y a c c o u n t was i n t h e n a t u r e 

o f a " r e t i r e m e n t " a c c o u n t d u r i n g t h e p a r t i e s ' m a r r i a g e . The 

mere f a c t t h a t t h e f o r m e r h u s b a n d t e s t i f i e d t h a t i n 2005 he 

h a d p l a c e d a l l t h e e q u i t y - a c c o u n t a s s e t s and t h e p r o c e e d s f r o m 

s e l l i n g t h e G o l d K i s t s t o c k i n t o a b r o k e r a g e " r e t i r e m e n t " 

a c c o u n t i n h i s own name does n o t overcome t h e f o r m e r w i f e ' s 

a s s e r t i o n t h a t t h e p r e e x i s t i n g e q u i t y a c c o u n t , a t l e a s t 

i n s o f a r as i t e x i s t e d b e t w e e n 1988 and 1993, was an u n d i v i d e d 

m a r i t a l a s s e t . H a v i n g r e v i e w e d t h e f o r m e r h u s b a n d ' s d e f e n s e s 

and t h e e v i d e n c e r e g a r d i n g t h e e q u i t y a c c o u n t a d d u c e d a t 

t r i a l , we can o n l y c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n 

p r e c l u d i n g t h e f o r m e r w i f e f r o m a s s e r t i n g f r a u d and c o n v e r s i o n 

c l a i m s a g a i n s t t h e h u s b a n d and p u r s u i n g a d i v i s i o n o f t h e 

u n d i v i d e d m a r i t a l a s s e t , t h e e q u i t y a c c o u n t . 

The t r i a l c o u r t ' s judgment i s r e v e r s e d , and t h e c a u s e i s 

remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . The 

f o r m e r w i f e ' s r e q u e s t f o r an award o f an a t t o r n e y f e e on 

a p p e a l i s g r a n t e d i n t h e amount o f $1,500; t h e f o r m e r 

h u s b a n d ' s r e q u e s t f o r an award o f an a t t o r n e y f e e on a p p e a l i s 

d e n i e d . 

REVERSED AND REMANDED. 
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Thompson, P . J . , c o n c u r s . 

Thomas, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h w r i t i n g , w h i c h 

B r y a n , J . , j o i n s . 
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MOORE, Ju d g e , c o n c u r r i n g i n t h e r e s u l t . 

I a g r e e t h a t t h e j u d g m e n t on p a r t i a l f i n d i n g s e n t e r e d i n 

f a v o r o f Shannon C a h i l l ("the f o r m e r husband") s h o u l d be 

r e v e r s e d , b u t n o t f o r t h e r e a s o n s s t a t e d i n t h e main o p i n i o n . 

The e v i d e n c e i n t h e r e c o r d d i s c l o s e s t h a t , i n 1988, t h e 

f o r m e r h u s b a n d and A n t o i n e t t e C a h i l l S m i t h ("the f o r m e r w i f e " ) 

u s e d m a r i t a l f u n d s t o p u r c h a s e a p o u l t r y f a r m t h a t t h e f o r m e r 

h u s b a n d s u b s e q u e n t l y o p e r a t e d p u r s u a n t t o an a g r e e m e n t w i t h 

G o l d K i s t , w h i c h , a t t h e t i m e , was o p e r a t i n g as a n o n p r o f i t 

c o o p e r a t i v e . P u r s u a n t t o t h a t a g r e e m e n t , G o l d K i s t a s s i g n e d 

c e r t a i n e q u i t y v a l u e t o t h e a c c o u n t o f t h e f o r m e r h u s b a n d 

b a s e d on t h e c o o p e r a t i v e ' s a n n u a l e a r n i n g s . Between 1988 and 

1993, w h i l e t h e p a r t i e s were m a r r i e d , t h e a c c o u n t a c c r u e d a 

v a l u e o f $197,829.21. When t h e p a r t i e s d i v o r c e d i n 1993, t h e y 

a g r e e d on an e q u i t a b l e p r o p e r t y d i v i s i o n ; h o w e v e r, t h a t 

a g r e e m e n t , and t h e j u d g m e n t t h a t s u b s e q u e n t l y i n c o r p o r a t e d 

t h a t a g r e e m e n t , f a i l e d t o d i s p o s e o f t h e p a r t i e s ' i n t e r e s t s i n 

t h e G o l d K i s t e q u i t y a c c o u n t . I n J a n u a r y 2009, t h e f o r m e r 

w i f e f i l e d an a c t i o n i n w h i c h , among o t h e r t h i n g s , she 

r e q u e s t e d t h a t t h e M a r s h a l l C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

a w a r d h e r t h e m o n e t a r y v a l u e o f h e r p o r t i o n o f t h e G o l d K i s t 
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e q u i t y a c c o u n t . The t r i a l c o u r t d e n i e d t h a t r e q u e s t a f t e r a 

two-day t r i a l , p r o m p t i n g t h i s a p p e a l . 

The m a in o p i n i o n c o r r e c t l y n o t e s t h a t "'"when a t r i a l 

c o u r t does n o t make s p e c i f i c d i s p o s i t i o n o f an a s s e t i n a 

d i v o r c e [ j u d g m e n t ] , t h e p a r t i e s a r e l e f t i n t h e same p o s i t i o n 

r e l a t i v e t o t h a t a s s e t as t h e y were i n b e f o r e t h e d i v o r c e . " ' " 

So. 3d a t ( q u o t i n g Brown v. Brown, 26 So. 3d 1210, 1219 

n.2 ( A l a . C i v . App. 2 0 0 7 ) , q u o t i n g i n t u r n Ex p a r t e D a v i s , 495 

So. 2d 672, 673 ( A l a . 1 9 8 6 ) ) . I n t h i s c a s e , b e f o r e t h e i r 

d i v o r c e , t h e f o r m e r h u s b a n d was l i s t e d as t h e s o l e owner o f 

t h e G o l d K i s t e q u i t y a c c o u n t ; h o w e v er, u n d e r A l a b a m a l a w , 

b e c a u s e he a c q u i r e d t h a t i n t e r e s t d u r i n g t h e m a r r i a g e (and as 

a r e s u l t o f t h e c o n t r i b u t i o n o f j o i n t m a r i t a l f u n d s ) , t h a t 

i n t e r e s t was a c t u a l l y m a r i t a l p r o p e r t y . See N i c h o l s v.  

N i c h o l s , 824 So. 2d 797, 802 ( A l a . C i v . App. 2 0 0 1 ) . As s u c h , 

b e f o r e t h e d i v o r c e , t h e f o r m e r w i f e r e t a i n e d an i n c h o a t e 

m a r i t a l p r o p e r t y r i g h t i n t h e G o l d K i s t e q u i t y a c c o u n t . See  

S t e p h e n s v. S t e p h e n s , 472 So. 2d 1071, 1072-73 ( A l a . C i v . App. 

1 9 8 5 ) . By f a i l i n g t o d i s p o s e o f t h e p a r t i e s ' r e l a t i v e 

i n t e r e s t s i n t h e G o l d K i s t e q u i t y a c c o u n t , t h e 1993 d i v o r c e 

j u d g m e n t , i n e f f e c t , k e p t i n t a c t t h e f o r m e r w i f e ' s m a r i t a l 
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p r o p e r t y r i g h t s i n t h a t a s s e t . To t h e e x t e n t t h a t t h e t r i a l 

c o u r t c o n c l u d e d t h a t t h e f o r m e r w i f e l o s t t h a t i n t e r e s t 

b e c a u s e t h e G o l d K i s t e q u i t y a c c o u n t was t i t l e d i n t h e name o f 

t h e f o r m e r h u s b a n d o n l y , t h e t r i a l c o u r t e r r e d t o r e v e r s a l . 

I n h e r J a n u a r y 2009 c o m p l a i n t , t h e f o r m e r w i f e m e r e l y 

s o u g h t an a s c e r t a i n m e n t and aw a r d o f t h e v a l u e o f h e r m a r i t a l 

p r o p e r t y i n t e r e s t i n t h e G o l d K i s t e q u i t y a c c o u n t , w h i c h 

a c t i o n was c o n t e m p l a t e d and a p p r o v e d b y t h i s c o u r t i n L a c y v.  

L a c y , 403 So. 2d 251, 254 ( A l a . C i v . App. 1 9 8 1 ) , and b y o u r 

supreme c o u r t i n Ex p a r t e D a v i s , 495 So. 2d a t 674. The 

a c t i o n i s n o t one s e e k i n g an i m p r o p e r m o d i f i c a t i o n o f a p r i o r 

p r o p e r t y d i v i s i o n o r an i m p r o p e r d i v i s i o n o f " r e t i r e m e n t 

b e n e f i t s " as t h e f o r m e r h u s b a n d a r g u e s . F u r t h e r m o r e , as t h e 

f o r m e r w i f e made c l e a r t o t h e t r i a l c o u r t , a nd a l s o makes 

c l e a r i n h e r b r i e f t o t h i s c o u r t , she was n o t s e e k i n g t o s e t 

a s i d e t h e 1993 j u d g m e n t , so any t i m e l i m i t a t i o n s a p p l i c a b l e 

u n d e r R u l e 60, A l a . R. C i v . P., do n o t b a r h e r a c t i o n . The 

a c t i o n l i k e w i s e i s n o t b a r r e d by t h e e q u i t a b l e d e f e n s e o f 

l a c h e s b e c a u s e t h e e v i d e n c e f a i l s t o d i s c l o s e any p r e j u d i c e 

s u f f e r e d b y t h e f o r m e r h u s b a n d b a s e d on t h e t i m i n g o f t h e 

f i l i n g o f t h e 2009 c o m p l a i n t . See M i l l s v. D a i l e y , 38 So. 3d 
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731, 737 ( A l a . C i v . App. 2008) . The d o c t r i n e o f r e s j u d i c a t a 

a l s o does n o t b a r t h e a c t i o n b e c a u s e t h e 1993 j u d g m e n t d i d n o t 

d i s p o s e o f t h e m a r i t a l a s s e t a t i s s u e and t h e f o r m e r w i f e d i d 

n o t h a v e t o f i l e t h e a c t i o n as a c o m p u l s o r y c o u n t e r c l a i m t o 

t h e f o r m e r h u s b a n d ' s 2005 c h i l d - s u p p o r t - m o d i f i c a t i o n a c t i o n , 

w h i c h d e a l t w i t h an e n t i r e l y d i f f e r e n t m a t t e r . See R u l e 

1 3 ( a ) , A l a . R. C i v . P. The f o r m e r h u s b a n d makes no o t h e r 

a r g u m e n t s , and t h e r e c o r d does n o t d i s c l o s e any o t h e r v a l i d 

l e g a l g r o u n d f o r a f f i r m i n g t h e t r i a l c o u r t ' s j u d g m e n t . 

On remand, t h e t r i a l c o u r t s h o u l d a l l o w t h e f o r m e r w i f e 

t o p r e s e n t e v i d e n c e o f t h e v a l u e o f h e r i n t e r e s t i n t h e G o l d 

K i s t e q u i t y a c c o u n t a t t h e t i m e t h e 1993 d i v o r c e j u dgment was 

e n t e r e d , as w e l l as any i n t e r e s t a c c r u i n g on t h a t v a l u e , and 

a w a r d h e r t h e p r o v e n amount. Due t o t h e p r o c e d u r a l p o s t u r e o f 

t h e c a s e , I do n o t e x p r e s s any o p i n i o n as t o w h e t h e r t h a t 

a w a r d w o u l d o b v i a t e any c l a i m s o f f r a u d o r c o n v e r s i o n b a s e d on 

t h e f o r m e r h u s b a n d ' s a l l e g e d c o n c e a l m e n t o f t h e G o l d K i s t 

e q u i t y a c c o u n t o v e r t h e y e a r s . 

B r y a n , J . , c o n c u r s . 
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