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THOMPSON, P r e s i d i n g Judge. 

T i n a Lang ("the mother") a p p e a l s from a judgment 

m o d i f y i n g c u s t o d y of the p a r t i e s ' t h r e e c h i l d r e n . The mother 

had been awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d r e n when 

she and M i c h a e l Lang ("the f a t h e r " ) d i v o r c e d i n December 2004. 
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I n the judgment a t i s s u e , the t r i a l c o u r t awarded cu s t o d y of 

the two younger c h i l d r e n t o the f a t h e r ; i t awarded cu s t o d y of 

the o l d e s t c h i l d t o the c h i l d r e n ' s m a t e r n a l g r a n d p a r e n t s . The 

c h i l d r e n were 16, n i n e , and s i x ye a r s o l d at the time of 

t r i a l . The youngest c h i l d i s a b o y ; the o l d e r two c h i l d r e n 

are g i r l s . 

The r e c o r d i n d i c a t e s the f o l l o w i n g . I n August 2006, the 

f a t h e r f i l e d a p e t i t i o n s e e k i n g t o h o l d the mother i n contempt 

f o r s t a y i n g o v e r n i g h t w i t h a member of the o p p o s i t e sex w h i l e 

the c h i l d r e n were p r e s e n t , i n c o n t r a v e n t i o n of the d i v o r c e 

judgment. The f a t h e r a l s o r e q u e s t e d c u s t o d y of the p a r t i e s ' 

t h r e e c h i l d r e n . The mother then f i l e d a motion s e e k i n g t o 

h o l d the f a t h e r i n contempt f o r h i s f a i l u r e t o pay c h i l d 

s u p p o r t and f o r h i s f a i l u r e t o e x e r c i s e v i s i t a t i o n w i t h a l l 

the c h i l d r e n . The mother a s s e r t e d t h a t the f a t h e r v i s i t e d 

w i t h o n l y one c h i l d and took o n l y one c h i l d f o r summer 

v a c a t i o n . The mother and the f a t h e r s e t t l e d t h e i r d i f f e r e n c e s 

a t t h a t t i m e , and the t r i a l c o u r t i n c o r p o r a t e d t h e i r agreement 

i n t o a judgment e n t e r e d on August 23, 2006. I n t h a t judgment, 

the t r i a l c o u r t a l s o h e l d the mother i n contempt f o r her 

a d m i t t e d v i o l a t i o n of the c o h a b i t a t i o n p r o v i s i o n of the 

2 



2090490 

d i v o r c e judgment. In the August 23, 2006, judgment, the t r i a l 

c o u r t a l s o s t a t e d : "The p a r t i e s have agreed t h a t no f u t u r e 

c u s t o d y p e t i t i o n s s h a l l be f i l e d based on the c o - h a b i t a t i o n 

i s s u e which i s b e i n g r e s o l v e d by t h i s o r d e r . " 

On March 26, 2007, the f a t h e r f i l e d another p e t i t i o n f o r 

a cu s t o d y m o d i f i c a t i o n , a l l e g i n g t h a t the mother had v i o l a t e d 

the August 23, 2006, o r d e r e n f o r c i n g the p r o v i s i o n i n the 

d i v o r c e judgment f o r b i d d i n g the mother t o c o h a b i t a t e . In h i s 

p e t i t i o n , the f a t h e r sought c u s t o d y of the p a r t i e s ' m i d d l e 

c h i l d and asked t h a t c u s t o d y of the o l d e s t and youngest 

c h i l d r e n be awarded t o the m a t e r n a l g r a n d p a r e n t s . The same 

day--March 26, 2007--the t r i a l c o u r t e n t e r e d an ex p a r t e o r d e r 

awarding pendente l i t e c u s t o d y of the middle c h i l d t o the 

f a t h e r and awarding pendente l i t e c u s t o d y of the o t h e r two 

c h i l d r e n t o the m a t e r n a l g r a n d p a r e n t s . 

D u r i n g the two y e a r s a f t e r the e n t r y of the ex p a r t e 

pendente l i t e o r d e r , the p a r t i e s f i l e d a number of p e t i t i o n s 

and motions r e g a r d i n g c h i l d s u p p o r t and v i s i t a t i o n i s s u e s . 

Four judges have p r e s i d e d over t h i s case. As p o i n t e d out by 

the t r i a l judge who e n t e r e d the judgment made the b a s i s of 

t h i s a p p e a l , i t appears from the r e c o r d t h a t the p a r t i e s 
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reached agreements on the i s s u e s r a i s e d i n t h e i r v a r i o u s 

p e t i t i o n s b e f o r e h e a r i n g s c o u l d be h e l d . S i n c e the e n t r y of 

the March 26, 2007, ex p a r t e c u s t o d y o r d e r , the cus t o d y 

arrangement s e t f o r t h i n t h a t o r d e r remained i n p l a c e . A f t e r 

p r o v i d i n g time f o r the p a r e n t s t o submit t o drug t e s t s and f o r 

a p s y c h o l o g i s t t o examine the c h i l d r e n and a f t e r a number of 

c o n t i n u a n c e s r e q u e s t e d by the a t t o r n e y s f o r b o t h p a r t i e s and 

by the g u a r d i a n ad l i t e m a p p o i n t e d t o r e p r e s e n t the c h i l d r e n , 

a t r i a l was h e l d on the i s s u e of "permanent" cu s t o d y on J u l y 

30, 2009. 

The e v i d e n c e adduced a t the J u l y 30, 2009, t r i a l tended 

t o show the f o l l o w i n g . The f a t h e r t e s t i f i e d t h a t he sought a 

cust o d y m o d i f i c a t i o n because, a t the time he f i l e d the 

p e t i t i o n i n 2007, the mother was spending the n i g h t w i t h a man 

who was a u s e r and man u f a c t u r e r of methamphetamine. The 

mother acknowledged t h a t she had been i n a r e l a t i o n s h i p w i t h 

the man, and she was aware he used and manufactured 

methamphetamine, b u t , she s a i d , she d i d not use drugs or d r i n k 

a l c o h o l . The o l d e r c h i l d r e n were upset over the mother's 

r e l a t i o n s h i p w i t h the man, who was i n j a i l a t the time of the 

t r i a l . The mother acknowledged t h a t , w h i l e she was i n t h a t 
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r e l a t i o n s h i p , she had put her r e l a t i o n s h i p w i t h her b o y f r i e n d 

b e f o r e the needs of her c h i l d r e n . She s a i d t h a t , a t the t i m e , 

she d i d not b e l i e v e t h a t the r e l a t i o n s h i p might cause her t o 

l o s e c u s t o d y of her c h i l d r e n because, she s a i d , she b e l i e v e d 

t h a t the f a t h e r was " t r y i n g t o get back" at h e r . She a l s o 

t e s t i f i e d t h a t , a l t h o u g h she had c o n t i n u e d the r e l a t i o n s h i p 

a f t e r the t r i a l c o u r t e n t e r e d the ex p a r t e pendente l i t e 

c u s t o d y o r d e r on March 26, 2007, she never " s t a y e d " w i t h the 

man a g a i n . The mother t e s t i f i e d t h a t the r e l a t i o n s h i p had 

ended more than a year b e f o r e the 2009 t r i a l . 

A t the time of the t r i a l , the mother was engaged t o a man 

she had known a l l of her l i f e . She s a i d t h a t t h e y had been 

d a t i n g f o r seven months. Her f i a n c e has a four-bedroom, two-

b a t h house, l a r g e enough t o accommodate a l l t h r e e c h i l d r e n ; 

she s a i d t h a t she d i d not want the c h i l d r e n s e p a r a t e d . At the 

time of the t r i a l , the mother was l i v i n g w i t h the m a t e r n a l 

g r a n d p a r e n t s . She s a i d t h a t she had moved i n w i t h them t o be 

w i t h her c h i l d r e n , two of whom had been l i v i n g w i t h the 

m a t e r n a l g r a n d p a r e n t s as a r e s u l t of the 2007 ex p a r t e o r d e r . 

The mother t e s t i f i e d t h a t she had a f u l l - t i m e j o b and c o u l d 
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sup p o r t a l l t h r e e c h i l d r e n . She a l s o s a i d t h a t she was back 

i n s c h o o l s t u d y i n g t o earn a degree as a r e g i s t e r e d n u r s e . 

The mother s u b m i t t e d t o a drug t e s t , the r e s u l t s of which 

were n e g a t i v e , but she d i d not submit t o the h a i r - f o l l i c l e 

t e s t t h a t the t r i a l c o u r t r e q u e s t e d . The mother t e s t i f i e d 

t h a t she c o u l d not a f f o r d the l a t t e r t e s t but t h a t she d i d 

submit t o a u r i n e drug t e s t . The r e s u l t s of t h a t t e s t , 

i n c l u d e d i n the r e c o r d , i n d i c a t e d t h a t the mother was not 

u s i n g drugs of any k i n d . 

The mother a l s o d i d not take p a r t i n the p s y c h o l o g i s t ' s 

e x a m i n a t i o n of the c h i l d r e n . She t e s t i f i e d t h a t she thought 

she was t o make the c h i l d r e n a v a i l a b l e f o r the p s y c h o l o g i s t , 

but she d i d not t h i n k t h a t she was t o be t h e r e . The or d e r 

r e q u i r i n g the c h i l d r e n t o submit t o the e x a m i n a t i o n s s t a t e s : 

"[T]he c o u r t f i n d s t h a t i t i s i n the b e s t i n t e r e s t 
of the c h i l d r e n t h a t t h e y be examined by a l i c e n s e d 
p s y c h o l o g i s t or p s y c h i a t r i s t i n o r d e r t o determine 
t h e i r c u r r e n t e m o t i o n a l s t a t e ; any u n d e r l y i n g causes 
of d i s t r e s s ; and t o make recommendations t o the 
c o u r t and the g u a r d i a n ad l i t e m c o n c e r n i n g f u t u r e 
h a n d l i n g of the c h i l d r e n ' s e m o t i o n a l needs." 

The f a t h e r was o r d e r e d t o pay the c o s t of the c h i l d r e n ' s 

s e s s i o n s w i t h the p s y c h o l o g i s t . 
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S i m i l a r l y , the mother t e s t i f i e d t h a t she d i d not c o n t a c t 

the g u a r d i a n ad l i t e m a p p o i n t e d on b e h a l f of the c h i l d r e n 

because, she s a i d , she b e l i e v e d t h a t the g u a r d i a n ad l i t e m was 

t o c o n t a c t the c h i l d r e n . The mother s a i d t h a t she had not 

p a i d the g u a r d i a n ad l i t e m because, she s a i d , she never 

r e c e i v e d a b i l l . 

The f a t h e r was l i v i n g w i t h h i s f a t h e r i n the c h i l d r e n ' s 

p a t e r n a l g r a n d p a r e n t s ' house a t the time of t r i a l . The 

f a t h e r ' s mother had d i e d a month b e f o r e the t r i a l . The 

p a t e r n a l g r a n d p a r e n t s ' house has t h r e e bedrooms: the p a t e r n a l 

g r a n d f a t h e r has one room, the f a t h e r has one room, and the 

m i d d l e c h i l d has the l a s t room. When the youngest c h i l d had 

v i s i t e d w i t h the f a t h e r , he had s l e p t w i t h the f a t h e r i n h i s 

room or w i t h the p a t e r n a l g r a n d p a r e n t s i n t h e i r room. The 

f a t h e r t e s t i f i e d t h a t i f he r e c e i v e d c u s t o d y of a l l t h r e e 

c h i l d r e n , he would have t o "work out" s l e e p i n g arrangements. 

He s p e c u l a t e d t h a t they would make use of " a i r m a t t r e s s e s , 

couches, whatever." 

The f a t h e r t e s t i f i e d t h a t he had r e q u e s t e d c u s t o d y of 

o n l y one of the c h i l d r e n because i t was too d i f f i c u l t f o r him 

t o d r i v e the o l d e s t and youngest c h i l d r e n t o s c h o o l . The 
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o l d e s t c h i l d was i n h i g h s c h o o l i n Gordo, and, a t the time the 

f a t h e r f i l e d h i s p e t i t i o n , the youngest c h i l d was i n s c h o o l i n 

Reform. The f a t h e r l i v e d i n Greene County, more than 30 m i l e s 

away from the c h i l d r e n ' s s c h o o l s . A t the time of the t r i a l , 

however, the middle c h i l d and the youngest c h i l d a t t e n d e d the 

same s c h o o l . The f a t h e r s a i d t h a t , i n a d d i t i o n t o s e e i n g the 

youngest c h i l d e v e r y o t h e r weekend, he a l s o sees the youngest 

c h i l d when he t a k e s the middle c h i l d t o s c h o o l or p i c k s her up 

from s c h o o l . The f a t h e r t e s t i f i e d t h a t he and the o l d e s t 

c h i l d , a daughter, had a s t r a i n e d r e l a t i o n s h i p . He seldom saw 

the o l d e s t c h i l d , a l t h o u g h he d i d speak w i t h her on the 

t e l e p h o n e a p p r o x i m a t e l y once ev e r y two weeks. 

The m i d d l e c h i l d was i n the f o u r t h grade at the time of 

the t r i a l . By a l l a c c o u n t s , she was a good s t u d e n t w h i l e i n 

the f a t h e r ' s custody. When the m i d d l e c h i l d was i n the f i r s t 

grade, she l i v e d w i t h the mother. The f a t h e r c a l l e d the 

m i d d l e c h i l d ' s f i r s t - g r a d e t e a c h e r t o t e s t i f y t h a t , w h i l e i n 

the f i r s t grade, t h a t c h i l d had been i n a t t e n t i v e , had 

f r e q u e n t l y daydreamed, and had "seemed t o be j u s t i n her own 

l i t t l e w o r l d . " Both the mother and the f a t h e r met w i t h the 

t e a c h e r and were i n v o l v e d i n h e l p i n g t o work w i t h the c h i l d . 
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The t e a c h e r a l s o t e s t i f i e d t h a t she r e c a l l e d "something about 

maybe the power was c u t o f f " when the middle c h i l d was l i v i n g 

w i t h the mother; however, the t e a c h e r c o u l d not remember 

s p e c i f i c a l l y where the power had been t u r n e d o f f , s a y i n g : " I 

don't know t h a t i t was [the mi d d l e c h i l d ' s ] mother's apartment 

or house. I t may have been someone e l s e ' s . " The t e a c h e r 

n o ted t h a t t h r e e y e a rs had passed s i n c e the i n c i d e n t . 

The f a t h e r conceded t h a t he had not made any c h i l d -

s u p p o r t payments i n the e i g h t months p r e c e d i n g the t r i a l . The 

f a t h e r t e s t i f i e d t h a t he was s e l f - e m p l o y e d and t h a t h i s income 

f l u c t u a t e d between $16,000 and $30,000 a n n u a l l y . E v i d e n c e 

i n t r o d u c e d at t r i a l i n d i c a t e d t h a t the f a t h e r ' s monthly income 

was $1,500 and t h a t the mother's monthly income was $2,393.60. 

A p s y c h o l o g i s t who had met w i t h the two o l d e s t c h i l d r e n 

i n 2008 t e s t i f i e d t h a t , a t t h a t t i m e , b o t h were e m o t i o n a l l y 

h e a l t h y , w e l l a d j u s t e d c h i l d r e n . The p s y c h o l o g i s t s a i d t h a t 

the o l d e s t c h i l d appeared t o be angry w i t h the mother f o r 

b e i n g i n a r e l a t i o n s h i p w i t h a man. A t the time the 

p s y c h o l o g i s t met w i t h the c h i l d r e n , the mother would s t i l l 

have been i n the r e l a t i o n s h i p w i t h the man who a l l e g e d l y used 

and manufactured methamphetamine, whom she was no l o n g e r 
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s e e i n g a t the time of the t r i a l . L i k e w i s e , the p s y c h o l o g i s t 

s a i d , he thought the o l d e s t c h i l d had d i s t a n c e d h e r s e l f from 

the f a t h e r . The p s y c h o l o g i s t ' s r e p o r t i n d i c a t e d t h a t the 

o l d e s t c h i l d thought t h a t the f a t h e r ' s a f f a i r w i t h a " c l o s e 

f r i e n d of the f a m i l y " had caused her p a r e n t s ' d i v o r c e . 

On January 21, 2010, the t r i a l c o u r t e n t e r e d an o r d e r 

f i n d i n g t h a t the f a t h e r was a f i t p a r e n t and t h a t the mother 

was " u n f i t " f o r a number of r e a s o n s , i n c l u d i n g t h a t the man 

w i t h whom the mother had p r e v i o u s l y been c o h a b i t a t i n g was a 

methamphetamine u s e r and manufacturer who was i n p r i s o n at the 

time of the t r i a l . The mother had a d m i t t e d t h a t she had 

c o n t i n u e d t o c o h a b i t a t e w i t h the man even a f t e r the August 

2006 contempt o r d e r was e n t e r e d , s a y i n g t h a t , at the time , she 

put t h a t r e l a t i o n s h i p b e f o r e the needs of her c h i l d r e n . The 

t r i a l c o u r t f u r t h e r n oted t h a t , a t the time of the t r i a l , the 

mother was not "ready t o acknowledge t h a t the r e l a t i o n s h i p 

w i t h [the man had] t h r e a t e n e d her cus t o d y of the c h i l d r e n . " 

As f u r t h e r grounds t h a t the mother was " u n f i t , " the t r i a l 

c o u r t s t a t e d t h a t the mother had f a i l e d t o p a r t i c i p a t e when 

the p s y c h o l o g i s t had examined the c h i l d r e n ; t h a t she had not 
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s u b m i t t e d t o a h a i r - f o l l i c l e drug t e s t ; 1 and t h a t she had not 

c o n t a c t e d the c h i l d r e n ' s g u a r d i a n ad l i t e m a l t h o u g h the 

g u a r d i a n ad l i t e m had sought her i n p u t . 

Based upon i t s f i n d i n g s , the t r i a l c o u r t awarded cus t o d y 

of the two younger c h i l d r e n t o the f a t h e r and awarded cus t o d y 

of the o l d e s t c h i l d t o the m a t e r n a l g r a n d p a r e n t s . The mother 

was awarded s u p e r v i s e d v i s i t a t i o n w i t h the m i d d l e c h i l d and 

the youngest c h i l d and u n s u p e r v i s e d v i s i t a t i o n w i t h the o l d e s t 

c h i l d . 

In a d d i t i o n t o m o d i f y i n g c u s t o d y , the t r i a l c o u r t ' s 

judgment a l s o e s t a b l i s h e d c h i l d - s u p p o r t o b l i g a t i o n s , 

d e t ermined the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e , o r d e r e d the 

mother and the f a t h e r t o each pay h a l f of the g u a r d i a n ad 

l i t e m ' s f e e , and d e n i e d a l l o t h e r r e l i e f the p a r t i e s had 

r e q u e s t e d . The mother a p p e a l s . 

The mother contends t h a t the t r i a l c o u r t v i o l a t e d her 

r i g h t t o due p r o c e s s when i t e n t e r e d the March 2007 ex p a r t e 

c u s t o d y o r d e r and an o r d e r e x t e n d i n g the terms of t h a t o r d e r , 

1The r e c o r d i n c l u d e s the r e s u l t s of u r i n e drug t e s t s 
a d m i n i s t e r e d t o the mother and the f a t h e r . The r e s u l t s of 
b o t h t e s t s were n e g a t i v e f o r the presence of i l l e g a l drugs. 
There i s no e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t e i t h e r the 
mother or the f a t h e r s u b m i t t e d t o a h a i r - f o l l i c l e drug t e s t . 
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which was e n t e r e d i n A p r i l 2007. Both o r d e r s p u r p o r t e d t o 

make "temporary" cu s t o d y awards. The ex p a r t e "temporary" 

cus t o d y o r d e r s e n t e r e d i n t h i s case were i n the n a t u r e of 

pendente l i t e o r d e r s because they were " ' e f f e c t i v e o n l y d u r i n g 

the pendency of the l i t i g a t i o n ... and [were] ... r e p l a c e d by 

the e n t r y of a f i n a l judgment'" at the end of the l i t i g a t i o n . 

Evans v. Evans, 978 So. 2d 42, 48 ( A l a . C i v . App. 2007) 

( q u o t i n g T.J.H. v. S.N.F., 960 So. 2d 669, 672 ( A l a . C i v . App. 

2006)). The mother d i d not p e t i t i o n t h i s c o u r t f o r a w r i t of 

mandamus t o s e t a s i d e the ex p a r t e o r d e r s . See, e.g., Ex 

p a r t e R u s s e l l , 911 So. 2d 719 ( A l a . C i v . App. 2005) ( t h i s 

c o u r t i s s u e d a w r i t of mandamus o r d e r i n g the t r i a l c o u r t t o 

v a c a t e ex p a r t e o r d e r s g r a n t i n g the f a t h e r pendente l i t e 

c u s t o d y and f u r t h e r o r d e r i n g the t r i a l c o u r t t o h o l d an 

e v i d e n t i a r y h e a r i n g on the f a t h e r ' s motion f o r pendente l i t e 

c u s t o d y ) . The l i t i g a t i o n proceeded and, on J u l y 30, 2009, a 

t r i a l was h e l d on the i s s u e of cust o d y m o d i f i c a t i o n . The 

mother f u l l y p a r t i c i p a t e d i n t h a t t r i a l , a f t e r which the t r i a l 

c o u r t e n t e r e d the judgment m o d i f y i n g custody. That judgment 

e f f e c t i v e l y r e p l a c e d the ex p a r t e c u s t o d y o r d e r s . 

"'"The g e n e r a l r u l e i s , i f pending an  
a p p e a l , an event o c c u r s which r e n d e r s i t 
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i m p o s s i b l e f o r the a p p e l l a t e c o u r t t o g r a n t  
any r e l i e f , the a p p e a l may be d i s m i s s e d . 
There are many i n s t a n c e s i n which such 
c o n d i t i o n may a r i s e . . . . The c o n d i t i o n may  
... a r i s e from the a c t of the c o u r t a quo,  
t h a t i s t o say, from some o r d e r or judgment  
i n the case pending the a p p e a l , which i s  
made by the c o u r t , which re n d e r s the  
d e t e r m i n a t i o n of the q u e s t i o n s p r e s e n t e d by  
the a p p e a l unnecessary. P a r i s E l e c t r i c 
L i g h t [ & Ry.] Co. v. M a r t i n (Tex. C i v . App. 
[1895]) 31 S.W. 243; 2 Cent. D i g . A p p e a l 
and E r r o r , § 71 e t seq."' 

2d 
v. 

"Siegelman v. Alabama Ass'n of Sch. Bds., 819 So. 
568, 575-76 ( A l a . 2001) ( q u o t i n g C a l d w e l l ,.  
L o v e l e s s , 17 A l a . App. 381, 382, 85 So. 307, 307-08 
(1920)) (emphasis added i n S i e g e l m a n ) . " 

M e d i c a l Assurance Co. v. A n e s t h e s i o l o g y & P a i n Med. of 

Montgomery, P.C., 957 So. 2d 459, 463 ( A l a . 2006). 

In t h i s case, the i n t e r v e n i n g t r i a l on the i s s u e of 

c u s t o d y m o d i f i c a t i o n and the judgment r e p l a c i n g the ex p a r t e 

c u s t o d y o r d e r s render moot any i s s u e r e g a r d i n g the p r o p r i e t y 

of the ex p a r t e o r d e r s . A c c o r d i n g l y , t h i s c o u r t w i l l not 

c o n s i d e r whether the t r i a l c o u r t e r r e d i n e n t e r i n g the ex 

p a r t e o r d e r s . See Auburn Med. C t r . , I n c . v. E a s t Alabama 

H e a l t h Care Auth., 908 So. 2d 243, 245-46 ( A l a . C i v . App. 

2003) ( h o l d i n g t h a t a c o u r t w i l l not d e c i d e a l e g a l i s s u e t h a t 

i s i r r e l e v a n t t o the outcome of c a s e ) . 
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The mother contends t h a t the t r i a l c o u r t a p p l i e d the 

improper s t a n d a r d of r e v i e w i n m o d i f y i n g the cu s t o d y award s e t 

f o r t h i n the p a r t i e s ' 2004 d i v o r c e judgment. S p e c i f i c a l l y , 

the mother a s s e r t s , t h e r e i s no i n d i c a t i o n i n the r e c o r d or i n 

the judgment t h a t the t r i a l c o u r t a p p l i e d the s t a n d a r d s e t 

f o r t h i n Ex p a r t e McLendon, 445 So. 2d 863 ( A l a . 1984). 

The McLendon s t a n d a r d i s as f o l l o w s : 

"A p a r e n t s e e k i n g t o modify a c u s t o d y judgment 
awarding p r i m a r y p h y s i c a l c u s t o d y t o the o t h e r 
p a r e n t must meet the s t a n d a r d f o r m o d i f i c a t i o n of 
cus t o d y s e t f o r t h i n Ex p a r t e McLendon[, 455 So. 2d 
863 ( A l a . 19 8 4 ) ] . Under t h a t s t a n d a r d , the p a r e n t 
s e e k i n g t o modify c u s t o d y of a c h i l d must 
demonstrate t h a t t h e r e has been a m a t e r i a l change i n 
c i r c u m s t a n c e s , t h a t the proposed change i n cu s t o d y 
w i l l m a t e r i a l l y promote the c h i l d ' s b e s t i n t e r e s t s , 
and t h a t the b e n e f i t s of the change w i l l more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t caused by 
u p r o o t i n g the c h i l d . Ex p a r t e McLendon, s u p r a . " 

Adams v. Adams, 21 So. 3d 1247, 1252 ( A l a . C i v . App. 2009). 

We f u r t h e r note t h a t "[a] pendente l i t e o r d e r awarding c u s t o d y 

t o a p a r e n t does not c r e a t e a p r e s u m p t i o n i n f a v o r of the 

p a r t y who i s awarded pendente l i t e c u s t o d y . " T.J.H. v.  

S.N.F., 960 So. 2d a t 673. 

In i t s judgment, the t r i a l c o u r t m o d i f i e d c u s t o d y based 

upon i t s f i n d i n g t h a t the mother was " u n f i t . " A f i n d i n g t h a t 

a p a r e n t i s u n f i t i s r e q u i r e d i n cases i n which a nonparent 
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seeks c u s t o d y of a c h i l d . See Ex p a r t e T e r r y , 494 So. 2d 628, 

632 ( A l a . 1986). Such a f i n d i n g i s not r e q u i r e d i n a cust o d y 

d i s p u t e between p a r e n t s . See McLendon, s u p r a . 

In h i s 2006 p e t i t i o n s e e k i n g a cus t o d y m o d i f i c a t i o n , the 

f a t h e r a s s e r t e d t h a t the mother was i n v i o l a t i o n of a 

p r o v i s i o n of a p r e v i o u s c o u r t o r d e r p r o h i b i t i n g the mother 

from c o h a b i t a t i n g w i t h a member of the o p p o s i t e sex. At 

t r i a l , the f a t h e r t e s t i f i e d t h a t the reason he f i l e d the 

p e t i t i o n i n 2006 was because, a t the t i m e , the mother was 

c o h a b i t a t i n g w i t h a man known t o be u s i n g and m a n u f a c t u r i n g 

methamphetamine. 

Furthermore, the m a t e r n a l g r a n d p a r e n t s , who u l t i m a t e l y 

were awarded cus t o d y of the o l d e s t c h i l d , made c l e a r t o the 

t r i a l c o u r t at the o u t s e t of the J u l y 30, 2009, t r i a l t h a t 

they were not s e e k i n g c u s t o d y of the c h i l d r e n . The m a t e r n a l 

grandmother t o l d the t r i a l c o u r t t h a t she "thought we were 

here t o get cu s t o d y between [the f a t h e r ] and [the mother]" and 

t h a t t h e y were i n c o u r t t o be w i t n e s s e s f o r the mother and t o 

supp o r t her. The m a t e r n a l g r a n d p a r e n t s s p e c i f i c a l l y s t a t e d 

t h a t t h e y were not p a r t i e s i n the case, and, the m a t e r n a l 

grandmother s a i d , "[w]e're not here t r y i n g t o p e t i t i o n 
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cu s t o d y . " In the judgment the t r i a l c o u r t noted t h a t , 

a l t h o u g h the m a t e r n a l g r a n d p a r e n t s had f i l e d a " P e t i t i o n f o r 

Ex P a r t e R e l i e f and M o d i f i c a t i o n of F i n a l Decree" on August 

28, 2008, 2 the c o u r t had c l a r i f i e d t h e i r s t a t u s at the o u t s e t 

of the J u l y 30, 2009, t r i a l . The judgment r e f l e c t e d t h a t the 

m a t e r n a l g r a n d p a r e n t s had s a i d t h a t they were o n l y w i t n e s s e s 

at the t r i a l and t h a t the a t t o r n e y who had f i l e d the August 

28, 2008, p e t i t i o n on b e h a l f of the m a t e r n a l g r a n d p a r e n t s had 

appeared a t the b e g i n n i n g of the t r i a l " t o make c l e a r t h a t the 

[maternal g r a n d p a r e n t s ] were not p a r t i e s and [ t h a t ] he d i d not 

r e p r e s e n t them i n t h i s m a t t e r . " 

Based upon the r e c o r d , we conclude t h a t t h i s case 

i n v o l v e s a c u s t o d y d i s p u t e between the f a t h e r and the mother. 

T h e r e f o r e , the McLendon s t a n d a r d was the c o r r e c t s t a n d a r d t o 

be a p p l i e d i n d e t e r m i n i n g whether t o modify custody. However, 

a f t e r a r e v i e w of the judgment and the r e c o r d , we f i n d no 

i n d i c a t i o n t h a t the t r i a l c o u r t a p p l i e d the McLendon s t a n d a r d . 

2The " P e t i t i o n f o r Ex P a r t e R e l i e f and M o d i f i c a t i o n of 
F i n a l Decree" t o which the t r i a l c o u r t r e f e r r e d i s not 
i n c l u d e d i n the r e c o r d on a p p e a l . 
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The t r i a l c o u r t ' s judgment m o d i f y i n g c u s t o d y i s based upon i t s 

f i n d i n g t h a t the mother i s " u n f i t . " 3 

We r e c o g n i z e t h a t the McLendon s t a n d a r d i s l e s s s t r i n g e n t 

than the p a r e n t a l - u n f i t n e s s s t a n d a r d . T h i s c o u r t has h e l d 

t h a t when a judgment awarding a c u s t o d y m o d i f i c a t i o n i s 

e n t e r e d based upon a p p l i c a t i o n of a more s t r i n g e n t s t a n d a r d 

than s h o u l d have been a p p l i e d , the judgment i s due t o be 

a f f i r m e d on the ground t h a t the t r i a l c o u r t ' s e r r o r i n 

a p p l y i n g the more s t r i n g e n t s t a n d a r d was h a r m l e s s . R e h f e l d v.  

Roth, 885 So. 2d 791, 794 ( A l a . C i v . App. 2004), c i t i n g Lawley  

v. Byrd, 689 So. 2d 191 ( A l a . C i v . App. 1997), and I.M. v.  

J.P.F., 668 So. 2d 843 ( A l a . C i v . App. 1995). In t h i s case, 

however, the mother a l s o a s s e r t s t h a t the e v i d e n c e does not 

s u p p o r t the t r i a l c o u r t ' s judgment m o d i f y i n g c u s t o d y on the 

b a s i s t h a t she was u n f i t . In f a c t , she argues, the e v i d e n c e 

i s i n s u f f i c i e n t t o meet even the McLendon s t a n d a r d . 

3We r e c o g n i z e t h a t , i n a c u s t o d y d i s p u t e between a p a r e n t 
and a nonparent, t o award cu s t o d y t o the nonparent a t r i a l 
c o u r t must f i n d , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t a 
p a r e n t i s u n f i t . Thus, had the m a t e r n a l g r a n d p a r e n t s been 
s e e k i n g c u s t o d y of any of the c h i l d r e n , t o award cu s t o d y t o 
the m a t e r n a l g r a n d p a r e n t s , the t r i a l c o u r t would have had t o 
f i n d t h a t the mother was u n f i t . 
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"'When t h i s Court r e v i e w s a t r i a l c o u r t ' s 
c h i l d - c u s t o d y d e t e r m i n a t i o n t h a t was based 
upon ev i d e n c e p r e s e n t e d ore te n u s , we 
presume the t r i a l c o u r t ' s d e c i s i o n i s 
c o r r e c t : "'A cus t o d y d e t e r m i n a t i o n of the 
t r i a l c o u r t e n t e r e d upon o r a l t e s t i m o n y i s 
accor d e d a presumption of c o r r e c t n e s s on 
a p p e a l , and we w i l l not r e v e r s e u n l e s s the 
ev i d e n c e so f a i l s t o support the 
d e t e r m i n a t i o n t h a t i t i s p l a i n l y and 
p a l p a b l y w r o n g . E x p a r t e P e r k i n s , 646 
So. 2d 46, 47 ( A l a . 1994), q u o t i n g P h i l l i p s  
v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . C i v . 
App. 1993) ( c i t a t i o n s o m i t t e d ) . T h i s 
p resumption i s based on the t r i a l c o u r t ' s 
unique p o s i t i o n t o d i r e c t l y observe the 
w i t n e s s e s and t o as s e s s t h e i r demeanor and 
c r e d i b i l i t y . T h i s o p p o r t u n i t y t o observe 
w i t n e s s e s i s e s p e c i a l l y i m p o r t a n t i n 
c h i l d - c u s t o d y c ases. " I n c h i l d c u s t o d y 
cases e s p e c i a l l y , the p e r c e p t i o n of an 
a t t e n t i v e t r i a l judge i s of g r e a t 
i m p o r t a n c e . " W i l l i a m s v. W i l l i a m s , 402 So. 
2d 1029, 1032 ( A l a . C i v . App. 1981).' 

"Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2001)." 

Ex p a r t e B l a c k s t o c k , [Ms. 1061445, Sept. 11, 2009] So. 3d 

, ( A l a . 2009) . However, when a t r i a l c o u r t i m p r o p e r l y 

a p p l i e s the law t o the f a c t s , the t r i a l c o u r t ' s judgment i s 

not e n t i t l e d t o a presumption of c o r r e c t n e s s on a p p e a l . 

Laminack v. Laminack, 675 So. 2d 479, 481 ( A l a . C i v . App. 

1996). 

The t r i a l c o u r t ' s grounds f o r f i n d i n g the mother " u n f i t " 

were t h a t , at one tim e , she had c o h a b i t a t e d w i t h a drug u s e r 
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and m a n u f a c t u r e r , t h a t she had f a i l e d t o submit t o a h a i r -

f o l l i c l e drug t e s t , t h a t she had f a i l e d t o p a r t i c i p a t e i n the 

c h i l d r e n ' s e x a m i n a t i o n s by the p s y c h o l o g i s t , and t h a t she had 

f a i l e d t o c o n t a c t the g u a r d i a n ad l i t e m . 

In B.S.L. v. S.E., 875 So. 2d 1215 ( A l a . C i v . App. 2003), 

as i n t h i s case, a r e l a t i v e l y l o n g time passed between the 

f i l i n g of the p e t i t i o n f o r a c u s t o d y m o d i f i c a t i o n and the 

e n t r y of the f i n a l judgment. In B.S.L., t h i s c o u r t r e v e r s e d 

a judgment m o d i f y i n g c u s t o d y based on the mother's h i s t o r y of 

drug and a l c o h o l abuse when the mother had v o l u n t a r i l y sought 

t r e a t m e n t and had a b s t a i n e d from a b u s i n g drugs and a l c o h o l f o r 

almost two years as of the date of t r i a l . I d . a t 1224. 

In A.L. v. S.J., 827 So. 2d 828 ( A l a . C i v . App. 2002), 

the f a t h e r sought c u s t o d y of the p a r t i e s ' 13-month-old c h i l d , 

and the c h i l d ' s p a t e r n a l grandmother, who a l s o sought c u s t o d y 

of the c h i l d , moved t o i n t e r v e n e . A f t e r a t r i a l , the t r i a l 

c o u r t awarded the mother and the f a t h e r j o i n t l e g a l c u s t o d y of 

the c h i l d but awarded p r i m a r y p h y s i c a l c u s t o d y of the c h i l d t o 

the p a t e r n a l grandmother. I d . a t 830. E v i d e n c e i n t h a t case 

i n d i c a t e d t h a t the 1 9 - y e a r - o l d mother, among o t h e r t h i n g s , had 

d a t e d D.W., a 1 7 - y e a r - o l d who a d m i t t e d t h a t he had used 
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i l l e g a l drugs and had consumed a l c o h o l i n the p a s t ; he a l s o 

acknowledged t h a t he had overdosed on drugs i n October 2000. 

At one p o i n t d u r i n g the l i t i g a t i o n r e g a r d i n g c u s t o d y of the 

c h i l d , the t r i a l c o u r t had o r d e r e d t h a t the c h i l d not be 

a l l o w e d i n D.W.'s presence and had awarded the mother 

temporary cus t o d y of the c h i l d on the c o n d i t i o n t h a t she a v o i d 

c o n t a c t w i t h D.W. However, the r e c o r d i n t h a t case i n c l u d e d 

e v i d e n c e i n d i c a t i n g t h a t the mother had c o n t i n u e d t o see D.W. 

and t h a t D.W. had even spent the n i g h t a t the mother's 

apartment i n v i o l a t i o n of the t r i a l c o u r t ' s o r d e r . There was 

no e v i d e n c e , however, t h a t the mother had p l a c e d the c h i l d i n 

any s i t u a t i o n t h a t was h a r m f u l or dangerous. I d . a t 832-33. 

At the time of the t r i a l i n A.L., the mother was no 

l o n g e r d a t i n g D.W. T h i s c o u r t r e v e r s e d the judgment awarding 

p r i m a r y p h y s i c a l custody of the c h i l d t o the p a t e r n a l 

grandmother, c o n c l u d i n g t h a t , a l t h o u g h the e v i d e n c e i n d i c a t e d 

t h a t the mother had e x h i b i t e d poor judgment, i t f e l l s h o r t of 

e s t a b l i s h i n g , by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t the 

mother was an " ' " u n f i t or improper person t o be e n t r u s t e d w i t h 

the c a r e and u p b r i n g i n g of the c h i l d . " ' " I d . a t 834 ( q u o t i n g 
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Ex p a r t e T e r r y , 494 So. 2d a t 632, q u o t i n g i n t u r n Ex p a r t e  

Mathews, 428 So. 2d 58, 59 ( A l a . 1983)). 

In t h i s case, the mother's r e l a t i o n s h i p t h a t the f a t h e r 

t e s t i f i e d was the b a s i s f o r h i s r e q u e s t f o r a cu s t o d y 

m o d i f i c a t i o n and t h a t the t r i a l c o u r t used as the p r i m a r y 

b a s i s f o r f i n d i n g t h a t the mother was " u n f i t " had ended more 

than a year b e f o r e the t r i a l of t h i s case. At the time of the 

t r i a l , the mother was engaged t o a man she had known a l l of 

her l i f e . There was no e v i d e n c e i n d i c a t i n g t h a t the mother's 

f i a n c e had engaged i n improper or i l l e g a l conduct. There was 

no e v i d e n c e i n d i c a t i n g t h a t the mother was u s i n g i l l e g a l drugs 

at the time of the t r i a l . The mother's f i a n c e had a l r e a d y 

p u r c h a s e d a house l a r g e enough t o accommodate a l l t h r e e of the 

mother's c h i l d r e n . The mother h e l d a f u l l - t i m e j o b and had 

r e t u r n e d t o s c h o o l t o become a r e g i s t e r e d n u r s e . The 

p s y c h o l o g i s t who had examined the two o l d e r c h i l d r e n found 

them b o t h t o be h e a l t h y and w e l l a d j u s t e d . I t i s t r u e t h a t 

the o l d e r c h i l d r e n were upset w i t h the mother's r e l a t i o n s h i p 

a t the r o o t of t h i s case; however, the p s y c h o l o g i s t a l s o found 

t h a t the o l d e r c h i l d was upset w i t h the f a t h e r , t o o , because 
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of her b e l i e f t h a t h i s a f f a i r w i t h a f a m i l y f r i e n d had caused 

the breakup of the p a r t i e s ' m a r r i a g e . 

As was the case w i t h the mother i n A.L., the e v i d e n c e i n 

t h i s case i n d i c a t e d t h a t the mother had e x e r c i s e d poor 

judgment i n the p a s t . At the time the f a t h e r ' s p e t i t i o n was 

f i l e d , the mother's c i r c u m s t a n c e s may w e l l have l e d one t o 

c onclude t h a t she was u n f i t . However, l i k e the mother i n 

B.S.L., her c i r c u m s t a n c e s a t the time of the t r i a l , which was 

h e l d more than two y e a rs a f t e r the f a t h e r f i l e d h i s p e t i t i o n , 

had changed f o r the b e t t e r . The mother p r o v i d e d e x p l a n a t i o n s 

r e g a r d i n g the t r i a l c o u r t ' s concerns t h a t the mother had 

f a i l e d t o t a k e a h a i r - f o l l i c l e drug t e s t , had f a i l e d t o 

p a r t i c i p a t e i n the p s y c h o l o g i s t ' s e x a m i n a t i o n of the c h i l d r e n , 

and had f a i l e d t o c o n t a c t the g u a r d i a n ad l i t e m . Even i f the 

t r i a l c o u r t d i d not a c c e p t the mother's e x p l a n a t i o n s , however, 

we conclude t h a t the mother's conduct d i d not make her an 

" ' u n f i t or improper p e r s o n t o be e n t r u s t e d w i t h the c a r e and 

u p b r i n g i n g of the c h i l d ' " as r e q u i r e d by Ex p a r t e T e r r y , 494 

So. 2d at 632. 

A f t e r r e v i e w i n g the r e c o r d i n t h i s case, we conclude t h a t 

t h e r e i s i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a f i n d i n g t h a t the 
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mother was u n f i t , and, t h u s , the judgment f i n d i n g the mother 

t o be u n f i t i s p l a i n l y and p a l p a b l y wrong. Because t h e r e i s 

i n s u f f i c i e n t e v i d e n c e t o s u p p o r t the f i n d i n g t h a t the mother 

was u n f i t , the t r i a l c o u r t ' s award of custody of the o l d e s t 

c h i l d t o the m a t e r n a l g r a n d p a r e n t s , w i t h whom the mother was 

l i v i n g so she c o u l d be w i t h the o l d e s t and youngest c h i l d , was 

improper and must be r e v e r s e d . See Ex p a r t e T e r r y , 494 So. 2d 

at 632. Our h o l d i n g p r e c l u d e s the need t o address the 

p r o p r i e t y of awarding c u s t o d y of the o l d e s t c h i l d t o the 

m a t e r n a l g r a n d p a r e n t s on the b a s i s t h a t t h e y were not p a r t i e s 

i n t h i s m a t t e r . 

Furthermore, because the e v i d e n c e does not s u p p o r t the 

t r i a l c o u r t ' s f i n d i n g t h a t the mother was u n f i t , we cannot say 

t h a t a p p l i c a t i o n of the i n c o r r e c t , a l b e i t more s t r i n g e n t , 

s t a n d a r d of d e t e r m i n i n g whether t o modify c u s t o d y c o n s t i t u t e d 

harmless e r r o r . There i s n o t h i n g i n the r e c o r d or i n the 

judgment t o suggest t h a t the t r i a l c o u r t c o n s i d e r e d whether 

t h e r e had been a m a t e r i a l change i n c i r c u m s t a n c e s , t h a t the 

proposed change i n cu s t o d y would m a t e r i a l l y promote the 

c h i l d r e n ' s b e s t i n t e r e s t s , and t h a t the b e n e f i t brought about 

by the m o d i f i c a t i o n more than o f f s e t the i n h e r e n t l y d i s r u p t i v e 
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e f f e c t caused by u p r o o t i n g the c h i l d r e n . T h e r e f o r e , we a l s o 

r e v e r s e the t r i a l c o u r t ' s judgment m o d i f y i n g c u s t o d y of the 

two youngest c h i l d r e n . We remand t h i s cause f o r the t r i a l 

c o u r t t o c o n s i d e r the e v i d e n c e i n l i g h t of the McLendon 

s t a n d a r d t o determine whether a change of c u s t o d y of the 

p a r t i e s ' c h i l d r e n i s w a r r a n t e d . 

Because we r e v e r s e the judgment of the t r i a l c o u r t as t o 

the m o d i f i c a t i o n of c u s t o d y of a l l t h r e e c h i l d r e n , we 

p r e t e r m i t d i s c u s s i o n of the o t h e r i s s u e s the mother r a i s e s on 

a p p e a l . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

When a c i r c u i t c o u r t awards cus t o d y of a c h i l d t o a 

grandparent over the o b j e c t i o n of a n a t u r a l p a r e n t , i t may do 

so o n l y based upon an ex p r e s s f i n d i n g t h a t the p a r e n t i s u n f i t 

t o e x e r c i s e c u s t o d y of the c h i l d . Ex p a r t e T e r r y , 494 So. 2d 

628, 632 ( A l a . 1986). In i t s f i n a l judgment, the t r i a l c o u r t 

awarded cus t o d y of the p a r t i e s ' o l d e s t c h i l d t o the c h i l d r e n ' s 

m a t e r n a l g r a n d p a r e n t s a f t e r t h e y had e x e r c i s e d pendente l i t e 

c u s t o d y of t h a t c h i l d f o r over two y e a r s . Hence, the t r i a l 

c o u r t ' s f i n d i n g t h a t the mother was u n f i t was a n e c e s s a r y p a r t 

of i t s judgment, r e g a r d l e s s o f the f a c t t h a t the m a t e r n a l 

g r a n d p a r e n t s t e s t i f i e d t h a t they were not p e t i t i o n i n g f o r 

custod y . In o t h e r words, the u l t i m a t e d i s p o s i t i o n of the 

custo d y of the o l d e s t c h i l d made t h i s more than "a cust o d y 

d i s p u t e between the f a t h e r and the mother," as the main 

o p i n i o n c o n c l u d e s . So. 3d a t . 

That b e i n g s a i d , I agree w i t h the main o p i n i o n ' s 

c o n c l u s i o n t h a t , at the time of the t r i a l , the mother was not 

an u n f i t p a r e n t . I note t h a t the u n f i t n e s s of a p a r e n t 

s u f f i c i e n t t o d e p r i v e t h a t p a r e n t of h i s or her cust o d y of a 

c h i l d must be proven by c l e a r and c o n v i n c i n g e v i d e n c e . T e r r y , 
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su p r a . That e v i d e n c e must show t h a t , a t the time of the 

c u s t o d y d i s p o s i t i o n , the p a r e n t l a c k s the a b i l i t y or 

w i l l i n g n e s s t o p r o p e r l y c a r e f o r the c h i l d . See J.W. v. T.D., 

[Ms. 2090042, May 28, 2010] So. 3d , ( A l a . C i v . 

App. 2010) (Moore, J . , d i s s e n t i n g ) ( n o t i n g t h a t a f i n d i n g of 

u n f i t n e s s equates t o a f i n d i n g t h a t a p a r e n t i s unable or 

u n w i l l i n g t o d i s c h a r g e h i s or her p a r e n t a l r e s p o n s i b i l i t i e s t o 

and f o r the c h i l d ) ; and Stocks v. S t o c k s , [Ms. 2080941, A p r i l 

30, 2010] So. 3d , ( A l a . C i v . App. 2010) (Moore, 

J . , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) ( n o t i n g t h a t 

the u n f i t n e s s of a p a r e n t must be adjudged as of the time of 

the c u s t o d i a l d i s p o s i t i o n ) ( c i t i n g Ex p a r t e P h i l l i p s , 266 A l a . 

198, 200, 95 So. 2d 77, 79 (1957); Edwards v. S e s s i o n s , 254 

A l a . 522, 524, 48 So. 2d 771, 772 (1950); and B o r s d o r f v.  

M i l l s , 49 A l a . App. 658, 661-62, 275 So. 2d 338, 340-41 ( C i v . 

App. 1973)). Hence, t h i s c o u r t w i l l a f f i r m a judgment f i n d i n g 

a p a r e n t u n f i t o n l y i f the e v i d e n c e i n the r e c o r d r e a s o n a b l y 

c o u l d have c l e a r l y c o n v i n c e d the t r i a l c o u r t t h a t t h a t p a r e n t 

was c u r r e n t l y unable or u n w i l l i n g t o p r o p e r l y p a r e n t the 

c h i l d r e n . S t o c k s , So. 3d a t (Moore, J . , c o n c u r r i n g i n 

p a r t and d i s s e n t i n g i n p a r t ) . I agree w i t h the main o p i n i o n 
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t h a t the e v i d e n c e p r o v e d t h a t the mother may have once been 

u n f i t — d u r i n g her r e l a t i o n s h i p w i t h her d r u g - a b u s i n g 

paramour — but t h a t she had s i n c e r e h a b i l i t a t e d so t h a t she 

was no l o n g e r unable or u n w i l l i n g t o d i s c h a r g e her p a r e n t a l 

r e s p o n s i b i l i t i e s t o and f o r the c h i l d r e n . A c c o r d i n g l y , I 

agree t h a t t h a t p a r t of the judgment awarding c u s t o d y of the 

o l d e s t c h i l d t o the m a t e r n a l g r a n d p a r e n t s i s due t o be 

r e v e r s e d . 4 

The mother had o b t a i n e d c u s t o d y of the two younger 

c h i l d r e n by v i r t u e of a p r i o r , v a l i d c u s t o d y judgment, which 

c u s t o d y she had not v o l u n t a r i l y f o r f e i t e d . Thus, the t r i a l 

c o u r t c o u l d have awarded the f a t h e r c u s t o d y of the younger 

c h i l d r e n o n l y based on the s t a n d a r d s e t f o r t h i n Ex p a r t e  

McLendon, 445 So. 2d 863 ( A l a . 1984), which the main o p i n i o n 

c o r r e c t l y summarizes. So. 3d a t . A l t h o u g h a f i n d i n g 

of u n f i t n e s s of the c u s t o d i a l p a r e n t i s not r e q u i r e d i n o r d e r 

4 I a l s o note t h a t , at the time of the t r i a l , the mother 
was r e s i d i n g w i t h the m a t e r n a l g r a n d p a r e n t s . By awarding 
c u s t o d y of the o l d e s t c h i l d t o the m a t e r n a l g r a n d p a r e n t s , the 
t r i a l c o u r t p l a c e d the c h i l d i n the home i n which the mother 
was r e s i d i n g and, presumably, where the mother e x e r c i s e d 
a u t h o r i t y over the c h i l d . T h e r e f o r e , the l e g a l c u s t o d y 
arrangement c r e a t e d by the judgment would have, i n a l l 
l i k e l i h o o d , r e s u l t e d i n the mother e x e r c i s i n g de f a c t o c u s t o d y 
of the c h i l d . 
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f o r a n o n c u s t o d i a l p a r e n t t o meet the McLendon s t a n d a r d , a 

n o n c u s t o d i a l p a r e n t can prove t h a t the c u s t o d i a l p a r e n t has, 

s i n c e the l a s t c u s t o d y judgment, become u n f i t as a means of 

meeting the f i r s t prong of the McLendon s t a n d a r d , i . e . , t h a t 

a m a t e r i a l change of c i r c u m s t a n c e s has o c c u r r e d . See, e.g., 

H.J.B. v. P.W., 628 So. 2d 753, 754 ( A l a . C i v . App. 1993). 

The burden remains, however, on the n o n c u s t o d i a l p a r e n t t o 

prove the r e m a i n i n g elements of the McLendon s t a n d a r d . 

In f i n d i n g the mother u n f i t , the t r i a l c o u r t c o u l d have, 

and p r o b a b l y d i d , determine t h a t a change of c i r c u m s t a n c e s had 

o c c u r r e d s i n c e the e n t r y of the l a s t c u s t o d y judgment. 

However, t h a t change of c i r c u m s t a n c e s had become i m m a t e r i a l by 

the time of t r i a l because the mother had r e h a b i l i t a t e d h e r s e l f 

so t h a t her p a s t conduct was no l o n g e r d e t e r m i n a t i v e of her 

c u r r e n t f i t n e s s as a p a r e n t . At the time of the t r i a l , the 

mother showed v i r t u a l l y the same c a p a c i t y t o p a r e n t the 

c h i l d r e n as she had d i s p l a y e d a t the time of the e n t r y of the 

l a s t c u s t o d y judgment, or the f a t h e r at l e a s t f a i l e d t o show 

any m a t e r i a l change i n her p a r e n t i n g a b i l i t y t h a t p e r s i s t e d a t 

the time of t r i a l . Hence, the t r i a l c o u r t c o u l d not have 
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r e l i e d on the mother's u n f i t n e s s t o s a t i s f y the f i r s t prong of 

the McLendon s t a n d a r d . 

Our caselaw h o l d s t h a t when a judgment omits e x p r e s s 

f i n d i n g s of f a c t t h a t are not r e q u i r e d by law, t h i s c o u r t w i l l 

o r d i n a r i l y assume t h a t the t r i a l c o u r t i m p l i c i t l y made those 

f i n d i n g s n e c e s s a r y t o sup p o r t i t s judgment. See, e.g., 

McCormick v. E t h r i d g e , 15 So. 3d 524, 529 ( A l a . C i v . App. 

2008). In t h i s case, the t r i a l c o u r t made f i n d i n g s of f a c t . 

Those f i n d i n g s , however, do not sup p o r t i t s judgment. I agree 

w i t h the main o p i n i o n t h a t the t r i a l c o u r t d i d not f i n d any 

a d d i t i o n a l f a c t s t h a t would have j u s t i f i e d a change of cust o d y 

under the McLendon s t a n d a r d . See Ramsey v. Ramsey, 995 So. 

2d 881, 891-93 ( A l a . C i v . App. 2008) (Moore, J . , d i s s e n t i n g ) 

( a r g u i n g t h a t , when a t r i a l c o u r t v o l u n t a r i l y makes s p e c i f i c 

f i n d i n g s of f a c t t o sup p o r t i t s judgment, t h i s c o u r t must 

presume the t r i a l c o u r t r e l i e d on o n l y those f i n d i n g s of f a c t 

when e n t e r i n g t h a t judgment). I f u r t h e r conclude t h a t the 

r e c o r d does not c o n t a i n any evi d e n c e t h a t would s u p p o r t a 

change of cust o d y under the McLendon s t a n d a r d . 

Based on the f o r e g o i n g a n a l y s i s , I agree t h a t the 

judgment s h o u l d be r e v e r s e d , b ut I see no reason t o remand the 
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case. Without e v i d e n c e of a m a t e r i a l change of c i r c u m s t a n c e s 

e x i s t i n g a t the time of t r i a l , the t r i a l c o u r t would have no 

d i s c r e t i o n t o modify c u s t o d y at a l l . In my o p i n i o n , a 

r e c o n s i d e r a t i o n of the e v i d e n c e i n l i g h t of the McLendon 

s t a n d a r d c o u l d produce o n l y one l e g a l l y v a l i d r e s u l t — a 

d e n i a l of the f a t h e r ' s p e t i t i o n f o r m o d i f i c a t i o n of cus t o d y . 

Hence, I b e l i e v e t h i s c o u r t s h o u l d s i m p l y r e v e r s e the judgment 

and render a judgment f o r the mother. Because the main 

o p i n i o n remands f o r the t r i a l c o u r t t o r e c o n s i d e r the case, I 

r e s p e c t f u l l y d i s s e n t . 
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