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P r o c e d u r a l B a c k g r o u n d 

On September 26, 2008, t h e B l a k l e y s s u e d J o h n s o n and 

J o h n s o n ' s e m p l o y e r , M & M T r u c k i n g , a s s e r t i n g c l a i m s o f 

n e g l i g e n c e and w a n t o n n e s s . 1 The B l a k l e y s ' c l a i m s were b a s e d 

on i n j u r i e s s u s t a i n e d by T i m o t h y i n a May 1 1 , 2007, m o t o r -

v e h i c l e a c c i d e n t i n v o l v i n g T i m o t h y , who was d r i v i n g a l o g g i n g 

t r u c k , J o h n s o n , who was d r i v i n g a t a n k e r t r u c k , and a " g r e e n 

c a r " t h a t l e f t t h e s c e n e o f t h e a c c i d e n t . The B l a k l e y s s o u g h t 

c o m p e n s a t o r y and p u n i t i v e damages; t h e y a l s o demanded a j u r y 

t r i a l . J o h n s o n and M & M T r u c k i n g a n s w e r e d t h e c o m p l a i n t , 

d e n y i n g a l l c l a i m s f o r r e l i e f and a s s e r t i n g v a r i o u s 

a f f i r m a t i v e d e f e n s e s , i n c l u d i n g c o n t r i b u t o r y n e g l i g e n c e . 

On A u g u s t 26, 2009, t h e c a s e was t r i e d b e f o r e a j u r y . A t 

t h e c l o s e o f t h e B l a k l e y s ' c a s e - i n - c h i e f and a g a i n a t t h e 

c l o s e o f a l l t h e e v i d e n c e , J o h n s o n and M & M T r u c k i n g moved 

f o r a j u d g m e n t as a m a t t e r o f l a w ( " J M L " ) . The t r i a l c o u r t 

d e n i e d t h e m o t i o n as t o t h e n e g l i g e n c e c l a i m , b u t i t 

s u b s e q u e n t l y i n d i c a t e d t h a t i t w o u l d n o t s u b m i t t h e B l a k l e y s ' 

w a n t o n n e s s c l a i m t o t h e j u r y . 

1 A n g e l a a s s e r t e d a d e r i v a t i v e c l a i m o f l o s s o f c o n s o r t i u m . 
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A t t h e c l o s e o f a l l t h e e v i d e n c e , t h e B l a k l e y s moved f o r 

a JML i n t h e i r f a v o r . They r e l i e d on t h e i r p r e v i o u s l y f i l e d 

w r i t t e n m o t i o n f o r a JML. The t r i a l c o u r t d e n i e d t h e 

B l a k l e y s ' m o t i o n . A t t h a t same t i m e , t h e B l a k l e y s o b j e c t e d t o 

c e r t a i n o f t h e t r i a l c o u r t ' s j u r y i n s t r u c t i o n s . 

On A u g u s t 27, 2009, t h e j u r y r e t u r n e d a v e r d i c t i n f a v o r 

o f J o h n s o n a n d M & M T r u c k i n g , and, on t h a t same d a t e , t h e 

t r i a l c o u r t e n t e r e d a j u d g m e n t on t h a t v e r d i c t . On September 

23, 2009, t h e B l a k l e y s moved f o r a new t r i a l . See R u l e 59, 

A l a . R. C i v . P. A f t e r a November 1 3 , 2009, h e a r i n g , t h e t r i a l 

c o u r t d e n i e d t h e B l a k l e y s ' p o s t j u d g m e n t m o t i o n on t h a t same 

d a t e . 

The B l a k l e y s t i m e l y a p p e a l e d t o t h e Alabama Supreme 

C o u r t . T h a t c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , 

p u r s u a n t t o A l a . Code 1 9 7 5 , § 1 2 - 2 - 7 ( 6 ) . 

E v i d e n t i a r y B a c k g r o u n d 

S t a t e T r o o p e r Dewayne A l l u m s was an e y e w i t n e s s t o t h e 

a c c i d e n t i n q u e s t i o n . He t e s t i f i e d t h a t , on May 1 1 , 2007, he 

was d r i v i n g s o u t h on I n t e r s t a t e H i g h w a y 65 ( " I - 6 5 " ) i n C h i l t o n 

C o u n t y when he saw a s t r a n d e d v e h i c l e on t h e s i d e o f t h e 

h i g h w a y . A n o t h e r d r i v e r h a d p u l l e d o v e r t o a s s i s t t h e f i r s t 
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d r i v e r . A l l u m s t u r n e d on h i s b l u e l i g h t s and p a r k e d h i s 

p a t r o l u n i t on t h e s h o u l d e r o f t h e roadway a p p r o x i m a t e l y 70 

f e e t b e h i n d t h e two v e h i c l e s ; A l l u m s t e s t i f i e d t h a t , b a s e d on 

h i s t r a i n i n g as a s t a t e t r o o p e r , he h a d p a r k e d h i s v e h i c l e 

b e h i n d t h e s t r a n d e d m o t o r i s t and c l o s e t o t h e roadway t o 

p r o v i d e a b u f f e r b e t w e e n t h e s t r a n d e d m o t o r i s t and o n c o m i n g 

t r a f f i c . A l l u m s t e s t i f i e d t h a t h i s v e h i c l e was p a r k e d on t h e 

s h o u l d e r o f t h e r o a d b u t was p o s i t i o n e d s o c l o s e t o t h e r o a d 

t h a t t h e s i d e - v i e w m i r r o r on h i s d r i v e r ' s d o o r e x t e n d e d o v e r 

t h e w h i t e l i n e a n d i n t o t h e roadway. A l l u m s w a i t e d i n h i s 

p a t r o l c a r w h i l e t h e m o t o r i s t s a t t e n d e d t o t h e d i s a b l e d 

v e h i c l e . 

W h i l e i n h i s p a t r o l c a r , A l l u m s o b s e r v e d t r a f f i c and t h e 

s u r r o u n d i n g c o n d i t i o n s . A c c o r d i n g t o A l l u m s , t r a f f i c was 

l i g h t t o medium. He o b s e r v e d c a r s , p i c k u p t r u c k s , " S U V s , " and 

c o m m e r c i a l v e h i c l e s p a s s i n g h i s p a t r o l u n i t i n t h e r i g h t l a n e 

o f t h e h i g h w a y . A l l u m s a l s o t e s t i f i e d t h a t t h e v i s i o n i n h i s 

r e a r - v i e w m i r r o r was c l e a r f o r a t l e a s t o n e - h a l f m i l e . 

A l l u m s t e s t i f i e d t h a t he o b s e r v e d a t a n k e r t r u c k 

a p p r o a c h i n g h i s p a r k e d p a t r o l c a r i n t h e r i g h t l a n e o f I - 6 5 . 

When A l l u m s f i r s t o b s e r v e d t h e t a n k e r t r u c k , i t was 
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a p p r o x i m a t e l y o n e - h a l f m i l e away. A l l u m s t e s t i f i e d t h a t t h e 

t a n k e r t r u c k s l o w e d t o 5 t o 10 m i l e s p e r h o u r and t h a t t h e 

d r i v e r w o u l d " s t o p , r o l l f o r w a r d , s t o p , r o l l f o r w a r d . A n d 

d u r i n g t h a t t i m e , [ t h e d r i v e r ] e v e n t u a l l y p u t h i s l e f t t u r n 

s i g n a l o n . " A l l u m s e s t i m a t e d t h a t t h e t a n k e r t r u c k was 

a p p r o x i m a t e l y 20 f e e t b e h i n d h i s p a t r o l c a r when t h e d r i v e r o f 

t h e t a n k e r t r u c k a c t i v a t e d t h e l e f t - t u r n s i g n a l . A l t h o u g h 

unknown t o A l l u m s a t t h a t t i m e , J o h n s o n was d r i v i n g t h e t a n k e r 

t r u c k . 

A l l u m s t e s t i f i e d t h a t he a l s o saw a g r e e n c a r , w h i c h 

A l l u m s d e s c r i b e d as an o l i v e - g r e e n C a d i l l a c , t r a v e l i n g v e r y 

s l o w l y i n t h e l e f t - h a n d l a n e ; A l l u m s e s t i m a t e d t h a t t h e g r e e n 

c a r was t r a v e l i n g a t a r a t e o f 5 t o 10 m i l e s p e r h o u r . 2 

A l l u m s a l s o saw a l o g g i n g t r u c k , d r i v e n by T i m o t h y , b e h i n d t h e 

g r e e n c a r b u t " f u r t h e r on down t h e r o a d . " A l l u m s e s t i m a t e d 

t h a t t h e l o g g i n g t r u c k was m o v i n g a t a p p r o x i m a t e l y 30 t o 35 

m i l e s p e r h o u r . 

2 A l l u m s r e c a l l e d s e e i n g an o l i v e - g r e e n C a d i l l a c i n f r o n t 
o f t h e l o g g i n g t r u c k b e i n g d r i v e n b y T i m o t h y . T i m o t h y 
r e c a l l e d t h e c a r i n f r o n t o f h i m as a g r e e n C a d i l l a c E s c a l a d e , 
w h i l e J o h n s o n r e c a l l e d t h e c a r as a g r e e n C h e v r o l e t C a v a l i e r . 
B e c a u s e t h i s f a c t u a l d i s p u t e i s n o t r e l e v a n t t o t h e c a s e , we 
s i m p l y r e f e r t o t h e c a r i n f r o n t o f T i m o t h y ' s v e h i c l e as a 
" g r e e n c a r . " 
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A c c o r d i n g t o A l l u m s , t h e t a n k e r t r u c k a t t e m p t e d t o change 

f r o m t h e r i g h t l a n e t o t h e l e f t l a n e . A l l u m s t e s t i f i e d t h a t 

t h e t a n k e r t r u c k d i d n o t c o m p l e t e l y c r o s s i n t o t h e l e f t l a n e 

b u t t h a t i t d i d c r o s s t h e c e n t e r l i n e . A l l u m s t e s t i f i e d t h a t 

b o t h t h e t a n k e r t r u c k and t h e g r e e n c a r h a d b e e n m o v i n g a t a 

v e r y s l o w s p e e d , so t h e d r i v e r o f t h e g r e e n c a r h a d n o t h a d t o 

" s l a m on i t s b r a k e s " when t h e t a n k e r t r u c k a t t e m p t e d t o change 

l a n e s . A l l u m s a l s o t e s t i f i e d t h a t , a t t h e t i m e t h e t a n k e r 

t r u c k a t t e m p t e d t o change l a n e s , t h e l o g g i n g t r u c k was 

a p p r o x i m a t e l y 100 t o 200 f e e t b e h i n d t h e g r e e n c a r and was 

t r a v e l i n g l e s s t h a n 30 m i l e s p e r h o u r . A l l u m s t h e n t e s t i f i e d : 

" I c o u l d s e e t h e l o g t r u c k c o m i n g . The l o g t r u c k , 
i n my o p i n i o n , was g o i n g t o r u n o v e r t h e [ g r e e n 
c a r ] . So t h a t d r i v e r , he made an e v a s i v e maneuver. 
He went o f f i n t o t h e me d i a n t o t h e l e f t . As he went 
o f f i n t o t h e me d i a n t o t h e l e f t , i t a p p e a r e d he was 
g o i n g t o come b a c k on s m o o t h l y . B u t a l l o f a 
s u d d e n , t h e l o g t r u c k j u s t o v e r t u r n e d . I t 
o v e r t u r n e d on t h e d r i v e r ' s s i d e . L o g s were 
e v e r y w h e r e . " 

A l l u m s a l s o t e s t i f i e d t h a t he c o u l d t e l l t h a t T i m o t h y was 

r e d u c i n g t h e s p e e d o f t h e l o g g i n g t r u c k , p r e s u m a b l y r e f e r r i n g 

t o t h e p o i n t i n t i m e t h a t t h e l o g g i n g t r u c k was a p p r o a c h i n g 

t h e g r e e n c a r o r a p p r o a c h i n g A l l u m s ' s p a r k e d p a t r o l c a r , b u t 

t h a t he c o u l d n o t t e l l i f T i m o t h y was b r a k i n g o r i f he was 
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s i m p l y no l o n g e r a c c e l e r a t i n g . A l l u m s a l s o t e s t i f i e d t h a t , i n 

h i s o p i n i o n , t h e t a n k e r t r u c k c o u l d have p a s s e d h i s p a t r o l c a r 

s a f e l y w i t h o u t c h a n g i n g f r o m t h e r i g h t l a n e t o t h e l e f t l a n e 

o f t h e h i g h w a y . 

T i m o t h y t e s t i f i e d t h a t , on t h e d a y i n q u e s t i o n , he was 

p u l l i n g a l o a d o f l o g s i n t h e r i g h t l a n e o f I - 6 5 . A g r e e n c a r 

was t r a v e l i n g i n f r o n t o f h i m . T i m o t h y h e a r d o v e r t h e "CB" 

r a d i o t h a t a s t a t e t r o o p e r and a d i s a b l e d v e h i c l e were on t h e 

s i d e o f t h e h i g h w a y a h e a d o f him. When t h e s t a t e t r o o p e r ' s 

p a t r o l c a r came i n t o v i e w i n t h e d i s t a n c e , T i m o t h y moved h i s 

t r u c k i n t o t h e l e f t l a n e . T i m o t h y t e s t i f i e d t h a t , a t t h a t 

t i m e , he was t r a v e l i n g a p p r o x i m a t e l y 65 m i l e s p e r h o u r . He 

a l s o r e c a l l e d s e e i n g a t a n k e r t r u c k a h e a d o f h i m i n t h e r i g h t 

l a n e . A c c o r d i n g t o T i m o t h y , t h e t a n k e r t r u c k was v i r t u a l l y 

s i t t i n g s t i l l . 

T i m o t h y t e s t i f i e d t h a t he be g a n s l o w i n g t h e s p e e d o f t h e 

l o g g i n g t r u c k when t h e g r e e n c a r a h e a d o f h i m merged o v e r f r o m 

t h e r i g h t l a n e i n t o t h e l e f t l a n e i n f r o n t o f him. T i m o t h y 

e s t i m a t e d t h a t , a t t h a t p o i n t , h i s l o g g i n g t r u c k was t r a v e l i n g 

"maybe f i f t y [ m i l e s p e r h o u r ] . " T i m o t h y r e c a l l e d b e i n g a few 

t r u c k l e n g t h s b e h i n d t h e g r e e n c a r , b u t , a c c o r d i n g t o 
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T i m o t h y ' s t e s t i m o n y on c r o s s - e x a m i n a t i o n , t h e g r e e n c a r ' s r a t e 

o f s p e e d was f a s t e r t h a n t h a t o f h i s l o g g i n g t r u c k . 3 T i m o t h y 

t e s t i f i e d t h a t , as h i s l o g g i n g t r u c k a n d t h e g r e e n c a r came up 

t o t h e t a n k e r t r u c k , t h e t a n k e r t r u c k "come o v e r i n f r o n t o f 

u s " ; he a l s o t e s t i f i e d t h a t t h e g r e e n c a r was " r e a l c l o s e t o 

t h e r e a r tandem o f t h e t a n k e r ' s t r a i l e r . " 4 A c c o r d i n g t o 

T i m o t h y , t h e t a n k e r t r u c k came o v e r i n t o t h e l e f t l a n e and 

i m m e d i a t e l y went b a c k i n t o t h e r i g h t l a n e . He t e s t i f i e d t h a t 

J o h n s o n n e v e r s i g n a l e d b e f o r e m o v i n g i n t o t h e l e f t l a n e . 

T i m o t h y t e s t i f i e d t h a t he r e a l i z e d he was g o i n g t o h i t t h e 

g r e e n c a r so he d r o v e t h e l o g g i n g t r u c k i n t o t h e m e d i a n , where 

i t o v e r t u r n e d . 

T i m o t h y w a l k e d away f r o m t h e a c c i d e n t and i n i t i a l l y 

r e f u s e d t o go t o t h e e m e r g e n c y room. A c c o r d i n g t o m e d i c a l 

r e c o r d s , h o w e v e r , he s u b s e q u e n t l y b e g a n e x p e r i e n c i n g p a i n and 

went t o t h e e m e r g e n c y room a p p r o x i m a t e l y s e v e n h o u r s a f t e r t h e 

a c c i d e n t . T i m o t h y u l t i m a t e l y u n d e r w e n t s u r g e r y on h i s n e c k 

3The t e s t i m o n y a t t h i s p o i n t i s c o n f u s i n g and 
c o n t r a d i c t o r y as t o s p e e d s and p o i n t s i n t i m e a t w h i c h 
d i f f e r e n t e v e n t s o c c u r r e d . 

4 D e s p i t e T i m o t h y ' s t e s t i m o n y r e g a r d i n g s p e e d s a n d 
p o s i t i o n i n g , t h e t a n k e r t r u c k d i d n o t s t r i k e t h e g r e e n c a r and 
t h e g r e e n c a r n e v e r s t o p p e d . 
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and h i s s h o u l d e r . T i m o t h y ' s i n j u r i e s a nd m e d i c a l t r e a t m e n t 

were c o v e r e d u n d e r t h e A l a b a m a W o r k e r s ' C o m p e n s a t i o n A c t , A l a . 

Code 1975, § 25-5-1 e t s e q . A t t h e t r i a l , T i m o t h y 

a c k n o w l e d g e d t h a t h i s memory h a d b e e n a f f e c t e d as a r e s u l t o f 

t h e a c c i d e n t . 

M a r i s s a L e e , who w i t n e s s e d t h e a c c i d e n t , t e s t i f i e d t h a t 

she was f o l l o w i n g t h e l o g g i n g t r u c k b e i n g d r i v e n b y T i m o t h y 

on t h e day o f t h e a c c i d e n t . She and T i m o t h y were i n t h e l e f t 

l a n e o f I - 6 5 and were a p p r o a c h i n g t h e s t a t e t r o o p e r ' s p a t r o l 

c a r , w h i c h was p a r k e d on t h e r i g h t s h o u l d e r o f t h e h i g h w a y . 

She o b s e r v e d t h e t a n k e r t r u c k i n t h e r i g h t l a n e . L e e 

t e s t i f i e d t h a t , as she and t h e l o g g i n g t r u c k a p p r o a c h e d t h e 

p a t r o l c a r , she n o t i c e d t h a t t h e t a n k e r t r u c k "swung o v e r i n t o 

t h e l e f t - h a n d l a n e a b r u p t l y . The n e x t t h i n g I n o t i c e d was t h e 

l o g t r u c k h a d p u t on h i s b r a k e s and t h e n v e e r e d o f f t h e r o a d 

and f l i p p e d . " L e e d e n i e d n o t i c i n g r a t e s o f s p e e d , w h e t h e r t h e 

t a n k e r t r u c k s i g n a l e d b e f o r e m o v i n g t o w a r d t h e l e f t l a n e , o r 

s e e i n g any v e h i c l e i n f r o n t o f t h e l o g g i n g t r u c k . I n h e r 

o p i n i o n , h owever, t h e t a n k e r t r u c k h a d a t t e m p t e d t o make a 

sudden movement i n t o t h e l e f t l a n e . 
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J o h n s o n , t h e d r i v e r o f t h e t a n k e r t r u c k , t e s t i f i e d t h a t 

he h a d be e n t r a v e l i n g i n t h e r i g h t l a n e o f t r a f f i c a t t h e 

p o s t e d s p e e d l i m i t a nd t h a t , when he saw t h e s t a t e t r o o p e r ' s 

p a t r o l c a r , he h a d s l o w e d h i s s p e e d , e v e n t u a l l y r e a c h i n g 

a p p r o x i m a t e l y f i v e m i l e s p e r h o u r . He t e s t i f i e d t h a t , upon 

s e e i n g t h e s t a t e t r o o p e r ' s p a t r o l c a r p a r k e d on t h e s h o u l d e r 

o f t h e h i g h w a y , he a c t i v a t e d h i s l e f t - t u r n s i g n a l b e c a u s e he 

d i d n o t b e l i e v e t h a t he c o u l d p a s s t h e t r o o p e r ' s p a t r o l c a r i n 

t h e r i g h t l a n e . J o h n s o n c l a i m e d t h a t he c h e c k e d h i s r e a r v i e w 

m i r r o r , t h a t he saw a g r e e n c a r i n t h e l e f t l a n e a s m a l l 

d i s t a n c e b e h i n d h i m , and t h a t he h a d c l e a r a n c e t o c r o s s o v e r 

i n t o t h e l e f t l a n e i n f r o n t o f t h e g r e e n c a r . A c c o r d i n g t o 

J o h n s o n , t h e d r i v e r o f t h e g r e e n c a r h a d f l a s h e d t h e c a r ' s 

l i g h t s a t h i m , i n d i c a t i n g t o J o h n s o n t h a t he c o u l d p r o c e e d i n 

f r o n t o f i t . J o h n s o n t e s t i f i e d t h a t he c r o s s e d o v e r t h e 

c e n t e r l i n e a nd i n t o t h e l e f t l a n e o n l y enough t o d r i v e a r o u n d 

t h e p a t r o l c a r and t h e n moved b a c k i n t o t h e r i g h t l a n e . 

J o h n s o n t h e n saw i n h i s r e a r v i e w m i r r o r t h a t t h e l o g g i n g t r u c k 

h a d d r i v e n i n t o t h e m e d i a n o f t h e h i g h w a y a n d h a d o v e r t u r n e d . 
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Whether t h e T r i a l C o u r t E r r e d t o R e v e r s a l 
i n D e n y i n g t h e B l a k l e y s ' M o t i o n f o r a JML 

The B l a k l e y s a r g u e t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

t h e i r m o t i o n f o r a JML. 

" I n D e l champs, I n c . v. B r y a n t , 738 So. 2d 824 ( A l a . 
1 9 9 9 ) , o u r supreme c o u r t e x p l a i n e d t h e s t a n d a r d o f 
r e v i e w a p p l i c a b l e t o a t r i a l c o u r t ' s r u l i n g on a 
m o t i o n f o r a j u d g m e n t as a m a t t e r o f l a w : 

"'When r e v i e w i n g a r u l i n g on a m o t i o n 
f o r a [ j u d g m e n t as a m a t t e r o f l a w 
( " J M L " ) ] , t h i s C o u r t u s e s t h e same s t a n d a r d 
t h e t r i a l c o u r t u s e d i n i t i a l l y i n g r a n t i n g 
o r d e n y i n g a JML. P a l m H a r b o r Homes, I n c .  
v. C r a w f o r d , 689 So. 2d 3 ( A l a . 1 9 9 7 ) . 
R e g a r d i n g q u e s t i o n s o f f a c t , t h e u l t i m a t e 
q u e s t i o n i s w h e t h e r t h e nonmovant has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w t h e 
c a s e o r t h e i s s u e t o be s u b m i t t e d t o t h e 
j u r y f o r a f a c t u a l r e s o l u t i o n . C a r t e r v.  
H e n d e r s o n , 598 So. 2d 1350 ( A l a . 1 9 9 2 ) . 
F o r a c t i o n s f i l e d a f t e r June 11, 1987, t h e 
nonmovant must p r e s e n t " s u b s t a n t i a l 
e v i d e n c e " i n o r d e r t o w i t h s t a n d a m o t i o n 
f o r a JML. See § 12-21-12, A l a . Code 1 9 7 5 ; 
West v. F o u n d e r s L i f e A s s u r a n c e Co. o f  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) . 
A r e v i e w i n g c o u r t must d e t e r m i n e w h e t h e r 
t h e p a r t y who b e a r s t h e b u r d e n o f p r o o f has 
p r o d u c e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e 
j u r y . C a r t e r , 598 So. 2d a t 1353. I n 
r e v i e w i n g a r u l i n g on a m o t i o n f o r a JML, 
t h i s C o u r t v i e w s t h e e v i d e n c e i n t h e l i g h t 
most f a v o r a b l e t o t h e nonmovant and 
e n t e r t a i n s s u c h r e a s o n a b l e i n f e r e n c e s as 
t h e j u r y w o u l d have b e e n f r e e t o draw. 
M o t i o n I n d u s t r i e s , I n c . v. P a t e , 678 So. 2d 
724 ( A l a . 1 9 9 6 ) . R e g a r d i n g a q u e s t i o n o f 
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l a w , however, t h i s C o u r t i n d u l g e s no 
p r e s u m p t i o n o f c o r r e c t n e s s as t o t h e t r i a l 
c o u r t ' s r u l i n g . R i c w i l , I n c . v. S.L.  
Pappas & Co., 599 So. 2d 1126 ( A l a . 1 9 9 2 ) . ' 

"738 So. 2d a t 830-31." 

L e o n a r d v. Cunningham, 4 So. 3d 1181, 1184 ( A l a . C i v . App. 

2 0 0 8 ) . U s i n g t h i s s t a n d a r d o f r e v i e w , we r e v i e w t h e B l a k l e y s ' 

n e g l i g e n c e c l a i m t o d e t e r m i n e i f i t was p r o p e r l y s u b m i t t e d t o 

t h e j u r y f o r r e s o l u t i o n . 

"The e l e m e n t s o f a n e g l i g e n c e c l a i m a r e a d u t y , a b r e a c h 

o f t h a t d u t y , c a u s a t i o n , and damage." A r m s t r o n g Bus. S e r v s . ,  

I n c . v. AmSouth Bank, 817 So. 2d 665, 679 ( A l a . 2 0 0 1 ) . 

A l t h o u g h t h e B l a k l e y s a r g u e t h a t t h e y p r e s e n t e d 

" r e l i a b l e / u n c o n t r o v e r t e d / m a t e r i a l " e v i d e n c e t o t h e t r i a l c o u r t 

i n s u p p o r t o f t h e i r n e g l i g e n c e c l a i m , t h e r e c o r d e s t a b l i s h e s 

t h a t t h e e v i d e n c e p r e s e n t e d as t o t h e e l e m e n t s o f b r e a c h o f 

d u t y and c a u s a t i o n was d i s p u t e d . 

F o r e x a m p l e , t h e p a r t i e s p r e s e n t e d c o n f l i c t i n g e v i d e n c e 

as t o w h e t h e r J o h n s o n ' s d e c i s i o n t o merge i n t o t h e l e f t l a n e 

and h i s s u b s e q u e n t a t t e m p t t o do so were r e a s o n a b l e b a s e d on 

t h e c o n d i t i o n s p r e s e n t on t h e day o f t h e a c c i d e n t . T i m o t h y 

t e s t i f i e d t h a t , as a r e s u l t o f J o h n s o n ' s a b r u p t l a n e c hange, 

T i m o t h y was f o r c e d t o d r i v e h i s l o g g i n g t r u c k i n t o t h e m e d i a n , 
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where i t o v e r t u r n e d . J o h n s o n , h o w e ver, t e s t i f i e d t o t h e s t e p s 

he t o o k t o a s c e r t a i n t h a t he c o u l d s a f e l y change l a n e s b e f o r e 

m e r g i n g i n t o t h e l e f t l a n e a n d t h a t , i n h i s o p i n i o n , i t h a d 

been s a f e t o merge i n t o t h e l e f t l a n e and t h a t he d i d so t o 

a v o i d t h e p a t r o l c a r and t h e s t r a n d e d m o t o r i s t s p a r k e d on t h e 

s h o u l d e r o f t h e h i g h w a y . 

The t r i a l c o u r t a l s o h e a r d c o n f l i c t i n g e v i d e n c e r e g a r d i n g 

w h e t h e r t h e a f f i r m a t i v e d e f e n s e o f c o n t r i b u t o r y n e g l i g e n c e 

b a r r e d any r e c o v e r y b y T i m o t h y , e v e n i f J o h n s o n had, i n f a c t , 

a c t e d n e g l i g e n t l y i n e x e c u t i n g t h e l a n e c h ange. J o h n s o n 

p r e s e n t e d e v i d e n c e f r o m w h i c h r e a s o n a b l e p e r s o n s c o u l d have 

c o n c l u d e d t h a t , g i v e n t h e c o n d i t i o n s p r e s e n t on t h e day o f t h e 

a c c i d e n t , T i m o t h y h a d o p e r a t e d t h e l o g g i n g t r u c k a t an u n s a f e 

s p e e d o r h a d f o l l o w e d t h e g r e e n c a r t o o c l o s e l y . C o n v e r s e l y , 

T i m o t h y t e s t i f i e d t h a t he h a d o p e r a t e d h i s l o g g i n g t r u c k 

a p p r o p r i a t e l y and s a f e l y b u t t h a t , as a r e s u l t o f J o h n s o n ' s 

a b r u p t l a n e c h ange, he h a d be e n f o r c e d t o c h o o s e b e t w e e n 

c o l l i d i n g w i t h t h e g r e e n c a r o r d r i v i n g h i s l o g g i n g t r u c k i n t o 

t h e m e d i a n o f t h e h i g h w a y . 

Thus, t h e t r i a l c o u r t was p r e s e n t e d w i t h c o n f l i c t i n g 

e v i d e n c e as t o w h e t h e r J o h n s o n b r e a c h e d a d u t y owed t o T i m o t h y 
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and w h e t h e r T i m o t h y ' s a c t i o n s amounted t o c o n t r i b u t o r y 

n e g l i g e n c e . "'"A [judgment as a m a t t e r o f law] i s p r o p e r (1) 

where t h e nonmoving p a r t y h a s f a i l e d t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e r e g a r d i n g some e l e m e n t e s s e n t i a l t o [ h i s o r ] h e r 

c l a i m , o r (2) where t h e r e i s no d i s p u t e d i s s u e o f f a c t upon 

w h i c h r e a s o n a b l e p e r s o n s c o u l d d i f f e r . R u l e 5 0 ( a ) , A l a . R. 

C i v . P."'" R o b e r t s o n v. Gaddy E l e c . & P l u m b i n g , LLC, [Ms. 

1081351, A p r i l 9, 2010] So. 3d , ( A l a . 2010) 

( q u o t i n g Spence v. S o u t h e r n P i n e E l e c . Coop., 643 So. 2d 970, 

971 ( A l a . 1 9 9 4 ) , q u o t i n g i n t u r n Teague v. Adams, 638 So. 2d 

836, 837 ( A l a . 1 9 9 4 ) ) . B e c a u s e d i s p u t e d i s s u e s o f f a c t 

r e m a i n e d as t o t h e B l a k l e y s ' c l a i m o f n e g l i g e n c e , t h e t r i a l 

c o u r t p r o p e r l y d e n i e d t h e B l a k l e y s ' m o t i o n f o r a JML and 

s u b m i t t e d t h a t c l a i m f o r t h e j u r y ' s r e s o l u t i o n . 

The B l a k l e y s a l s o a r g u e t h a t J o h n s o n ' s l a n e change 

amounted t o a v i o l a t i o n o f A l a . Code 1975, § 32-5A-88, and, 

t h u s , c o n s t i t u t e d n e g l i g e n c e as a m a t t e r o f l a w , i . e . , 

n e g l i g e n c e p e r s e . S e c t i o n 32-5A-88(1) p r o v i d e s t h a t " [ a ] 

v e h i c l e s h a l l be d r i v e n as n e a r l y as p r a c t i c a b l e e n t i r e l y 

w i t h i n a s i n g l e l a n e and s h a l l n o t be moved f r o m s u c h l a n e 

u n t i l t h e d r i v e r has f i r s t a s c e r t a i n e d t h a t s u c h movement can 
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be made w i t h s a f e t y . " 5 B e c a u s e , t h e B l a k l e y s a r g u e , J o h n s o n 

v i o l a t e d a t r a f f i c s t a t u t e , h i s i m p r o p e r - l a n e - c h a n g e v i o l a t i o n 

amounted t o n e g l i g e n c e p e r se and, t h u s , t h e t r i a l c o u r t e r r e d 

i n d e n y i n g t h e i r m o t i o n f o r a JML as t o l i a b i l i t y on t h e 

n e g l i g e n c e c l a i m . 

The B l a k l e y s , h owever, f a i l e d t o s p e c i f i c a l l y a r g u e t o 

t h e t r i a l c o u r t a t t h e c l o s e o f a l l t h e e v i d e n c e t h a t a JML 

s h o u l d be e n t e r e d i n t h e i r f a v o r on t h e b a s i s t h a t t h e 

e v i d e n c e e s t a b l i s h e d n e g l i g e n c e p e r s e . 6 "A p a r t y must make 

a m o t i o n f o r a d i r e c t e d v e r d i c t [now a JML] i n o r d e r t o be 

e n t i t l e d t o a j u d g m e n t n o t w i t h s t a n d i n g t h e v e r d i c t [now a 

p o s t v e r d i c t J M L ] . A m o t i o n f o r a j u d g m e n t [ n o t w i t h s t a n d i n g 

t h e v e r d i c t ] w i t h o u t h a v i n g moved f o r a d i r e c t e d v e r d i c t a t 

t h e p r o p e r t i m e w i l l be d e n i e d . " C o m m i t t e e Comments on 1973 

5 S e c t i o n 32-5A-88 i s p a r t o f t h e "Alabama R u l e s o f t h e 
Road A c t , " A l a . Code 1975, § 32-5A-1 e t s e q . 

6On a p p e a l , t h e B l a k l e y s have n o t c h a l l e n g e d t h e t r i a l 
c o u r t ' s f a i l u r e t o i n s t r u c t t h e j u r y on t h e i r t h e o r y o f 
n e g l i g e n c e p e r s e . Any s u c h c h a l l e n g e w o u l d have b e e n w a i v e d 
f o r a p p e l l a t e r e v i e w b e c a u s e t h e B l a k l e y s f a i l e d t o o b j e c t t o 
t h e t r i a l c o u r t ' s r e f u s a l t o g i v e t h e i r r e q u e s t e d i n s t r u c t i o n s 
on t h a t t h e o r y . See B e i e r s d o e r f e r v. H i l b , R o g a l & H a m i l t o n  
Co., 953 So. 2d 1196, 1207 ( A l a . 2006) ("By n o t o b j e c t i n g t o 
t h e t r i a l c o u r t ' s f a i l u r e t o c h a r g e t h e j u r y r e g a r d i n g h i s 
p r o m i s s o r y - f r a u d c l a i m , B e i e r s d o e r f e r w a i v e d h i s p r o m i s s o r y -
f r a u d c l a i m " ) . 
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A d o p t i o n o f R u l e 50, A l a . R. C i v . P. T h a t i s s u e , t h e r e f o r e , 

has been w a i v e d f o r a p p e l l a t e r e v i e w . 7 Out o f an abundance o f 

c a u t i o n , h owever, we c o n s i d e r t h e m e r i t s o f t h i s c l a i m and 

c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g t h e 

B l a k l e y s ' m o t i o n f o r a JML on t h e b a s i s o f n e g l i g e n c e p e r s e . 

I n C o n s o l i d a t e d F r e i g h t w a y s , I n c . v. P a c h e c o - R i v e r a , 524 

So. 2d 346 ( A l a . 1 9 8 8 ) , t h e e x e c u t r i x o f h e r h u s b a n d ' s e s t a t e 

b r o u g h t an a c t i o n f o r damages a g a i n s t an e m p l o y e e o f 

C o n s o l i d a t e d F r e i g h t w a y s as a r e s u l t o f an a u t o m o b i l e a c c i d e n t 

c a u s e d when t h e e m p l o y e e was d r i v i n g on t h e wrong s i d e o f t h e 

h i g h w a y . The e x e c u t r i x a l l e g e d t h a t t h e e m p l o y e e h a d v i o l a t e d 

t h e A l a b a m a R u l e s o f t h e Road A c t , A l a . Code 1975, § 32-5A-1 

e t s e q . , more s p e c i f i c a l l y , § 32-5A-88, b y d r i v i n g i n t h e 

i m p r o p e r l a n e . E v i d e n c e i n d i c a t e d t h a t t h e a u t o m o b i l e i n 

w h i c h t h e h u s b a n d and t h e e x e c u t r i x h a d been t r a v e l i n g h a d 

b e e n i n t h e p r o p e r l a n e a t t h e t i m e o f t h e a c c i d e n t . The 

e x e c u t r i x a r g u e d t h a t t h e t r i a l c o u r t h a d e r r e d when i t f a i l e d 

7The B l a k l e y s a s s e r t e d t h a t argument i n t h e i r w r i t t e n 
m o t i o n f o r a JML, w h i c h i s f o u n d i n t h e r e c o r d . T h a t w r i t t e n 
m o t i o n was u n d a t e d and u n s i g n e d . They d i d n o t , however, a r g u e 
t h a t i s s u e i n s u p p o r t o f t h e i r m o t i o n a t t h e c l o s e o f a l l t h e 
e v i d e n c e . 
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t o c h a r g e t h e j u r y t h a t a v i o l a t i o n o f t h e Al a b a m a R u l e s o f 

t h e Road A c t e s t a b l i s h n e g l i g e n c e p e r s e . 

On a p p e a l , o u r supreme c o u r t a f f i r m e d t h e t r i a l c o u r t ' s 

j u r y c h a r g e s . I d . a t 350. The supreme c o u r t s t a t e d : " [ W ] h e r e 

t h e a p p l i c a b l e R u l e o f t h e Road r e q u i r e s a j u d g m e n t t o be made 

on t h e p a r t o f t h e d r i v e r , t h e r e a s o n a b l e man s t a n d a r d a p p l i e s 

and a v i o l a t i o n o f t h e s t a t u t e i s n o t n e g l i g e n c e p e r s e . The 

s t a t u t e p r o v i d e s t h a t a d r i v e r s h o u l d n o t move f r o m a l a n e 

' u n t i l [he o r she] has f i r s t a s c e r t a i n e d t h a t s u c h movement  

can be made w i t h s a f e t y . ' " C o n s o l i d a t e d F r e i g h t w a y s , 524 So. 

2d a t 350 ( q u o t i n g A l a . Code 1975, § 3 2 - 5 A - 8 8 ( 1 ) ) . 

I n t h i s c a s e , we have a l r e a d y c o n c l u d e d t h a t t h e e v i d e n c e 

a t t r i a l was d i s p u t e d as t o w h e t h e r J o h n s o n a c t e d r e a s o n a b l y 

i n d e c i d i n g t o change l a n e s t o a v o i d t h e s t a t e t r o o p e r ' s 

p a t r o l c a r and t h e s t r a n d e d m o t o r i s t s ; we have a l s o c o n c l u d e d 

t h a t t h e e v i d e n c e was d i s p u t e d as t o w h e t h e r J o h n s o n a c t e d 

r e a s o n a b l y i n t h e manner i n w h i c h he e x e c u t e d t h e l a n e c h ange. 

Thus, J o h n s o n was r e q u i r e d t o make a s u b j e c t i v e j u d g m e n t as t o 

w h e t h e r he c o u l d s a f e l y move h i s t a n k e r t r u c k i n t o t h e l e f t 

l a n e . As a r e s u l t , any n e g l i g e n c e by J o h n s o n i n h i s d e c i s i o n 

c o u l d amount t o o n l y s i m p l e n e g l i g e n c e and n o t n e g l i g e n c e p e r 
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s e . C o n s o l i d a t e d F r e i g h t w a y s , 524 So. 2d a t 350. T h e r e f o r e , 

t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g t h e B l a k l e y s ' m o t i o n 

f o r a JML as t o l i a b i l i t y on t h e b a s i s o f n e g l i g e n c e p e r s e . 

W hether t h e T r i a l C o u r t E r r e d i n F a i l i n g  
t o S u b m i t t h e Wantonness C l a i m t o t h e J u r y 

The B l a k l e y s n e x t a r g u e t h a t t h e t r i a l c o u r t e r r e d i n 

r e f u s i n g t o s u b m i t t h e i r w a n t o n n e s s c l a i m t o t h e j u r y o r , 

s t a t e d d i f f e r e n t l y , t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g s u a 

s p o n t e a JML i n f a v o r o f J o h n s o n an d M & M T r u c k i n g as t o t h e 

B l a k l e y s ' w a n t o n n e s s c l a i m . We f i n d no m e r i t i n t h e B l a k l e y s ' 

a r g u m e n t . 

F i r s t , we n o t e t h a t o u r supreme c o u r t has a f f i r m e d a 

t r i a l c o u r t ' s s u a s p o n t e e n t r y o f a d i r e c t e d v e r d i c t , now 

r e f e r r e d t o as a j u d g m e n t as a m a t t e r o f l a w (see R u l e 50, 

A l a . R. C i v . P . ) . See F o s t e r v. L i f e I n s . o f G e o r g i a , 656 So. 

2d 333, 334-36 ( A l a . 1994) ( a f f i r m i n g a d i r e c t e d v e r d i c t 

e n t e r e d s u a s p o n t e i n f a v o r o f t h e p l a i n t i f f as t o an 

a f f i r m a t i v e d e f e n s e a s s e r t e d b y t h e d e f e n d a n t b e c a u s e t h e 

d e f e n d a n t p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o w a r r a n t 

s u b m i t t i n g t h a t d e f e n s e f o r t h e j u r y ' s c o n s i d e r a t i o n ) . Thus, 

t o t h e e x t e n t t h e B l a k l e y s a r g u e t h a t t h e t r i a l c o u r t 
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i m p r o p e r l y g r a n t e d r e l i e f t h a t h a d n o t bee n s o u g h t , we f i n d no 

m e r i t i n t h a t a r g u m e n t . 

A d d i t i o n a l l y , 

" ' [ w ] a n t o n n e s s i s a q u e s t i o n o f f a c t f o r a j u r y , 
u n l e s s t h e r e i s a t o t a l l a c k o f e v i d e n c e f r o m w h i c h 
t h e j u r y c o u l d r e a s o n a b l y i n f e r w a n t o n n e s s . 
"Wantonness" i s ... t h e c o n s c i o u s d o i n g o f some a c t 
o r t h e o m i s s i o n o f some d u t y w h i l e k n o w i n g o f t h e 
e x i s t i n g c o n d i t i o n s and b e i n g c o n s c i o u s t h a t , f r o m 
d o i n g o r o m i t t i n g t o do an a c t , i n j u r y w i l l l i k e l y 
o r p r o b a b l y r e s u l t . ' " 

A l l e n v. H i l l , 758 So. 2d 574, 576 ( A l a . C i v . App. 1999) 

( q u o t i n g McDougle v. S h a d d r i x , 534 So. 2d 228, 231 ( A l a . 

1 9 8 8 ) ) . See a l s o A l a . Code 1975, § 6 - 1 1 - 2 0 ( b ) ( 3 ) ( d e f i n i n g 

" w a n t o n n e s s " as " [ c ] o n d u c t w h i c h i s c a r r i e d on w i t h a r e c k l e s s 

o r c o n s c i o u s d i s r e g a r d o f t h e r i g h t s o r s a f e t y o f o t h e r s " ) . 

"The 'knowledge' [ o f r i s k o f i n j u r y ] o f t h e d e f e n d a n t i s 'the 

s i n e qua non o f w a n t o n n e s s . ' " N o r r i s v. C i t y o f Montgomery, 

821 So. 2d 149, 156 n.9 ( A l a . 2001) ( q u o t i n g R i c k e t t s v. 

N o r f o l k S o u t h e r n Ry., 686 So. 2d 1100, 1106 ( A l a . 1 9 9 6 ) , 

q u o t i n g i n t u r n H e n d e r s o n v. A l a b a m a Power Co., 627 So. 2d 

878, 882 ( A l a . 1 9 9 3 ) ) . 

We f i n d no e v i d e n c e t o s u p p o r t an i n f e r e n c e t h a t J o h n s o n 

a c t e d w i t h t h e " c o n s c i o u s c u l p a b i l i t y " r e q u i r e d t o s u p p o r t a 

c l a i m o f w a n t o n n e s s . See, e.g., L y n n S t r i c k l a n d S a l e s & 
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S e r v . , I n c . v. A e r o - L a n e F a b r i c a t o r s , I n c . , 510 So. 2d 142 

( A l a . 1987) ( r e f e r r i n g t o t h e " c o n s c i o u s c u l p a b i l i t y " r e q u i r e d 

t o s u p p o r t a c l a i m o f w a n t o n n e s s ) . The u n d i s p u t e d e v i d e n c e 

e s t a b l i s h e d t h a t J o h n s o n saw t h e s t a t e t r o o p e r ' s f l a s h i n g 

l i g h t s and s l o w e d t h e t a n k e r t r u c k ' s s p e e d t o f i v e m i l e s p e r 

h o u r o r l e s s . The e v i d e n c e a l s o e s t a b l i s h e d t h a t J o h n s o n 

a t t e m p t e d t o merge i n t o t h e l e f t l a n e b e c a u s e he d i d n o t 

b e l i e v e he c o u l d s a f e l y p a s s t h e t r o o p e r ' s p a t r o l c a r t h a t was 

on t h e r i g h t s h o u l d e r o f t h e h i g h w a y . A l t h o u g h t h e e v i d e n c e 

was d i s p u t e d as t o w h e t h e r J o h n s o n s a f e l y e x e c u t e d a m e r g e r 

i n t o t h e l e f t l a n e and as t o w h e t h e r he s i g n a l e d h i s i n t e n t t o 

e n t e r t h e l e f t l a n e , t h e r e was no e v i d e n c e t o d i s p u t e 

J o h n s o n ' s t e s t i m o n y t h a t he w a t c h e d t h e t r a f f i c f o r a c l e a r 

o p p o r t u n i t y t o change l a n e s o r t o d i s p u t e t h a t t h e d r i v e r o f 

t h e g r e e n c a r s i g n a l e d by f l a s h i n g t h e v e h i c l e ' s l i g h t s f o r 

J o h n s o n t o merge i n t o t h e l e f t l a n e . 

B a s e d upon t h a t e v i d e n c e , we a g r e e w i t h t h e t r i a l c o u r t 

t h a t t h e r e was a " t o t a l l a c k o f e v i d e n c e f r o m w h i c h t h e j u r y 

c o u l d r e a s o n a b l y i n f e r w a n t o n n e s s " s u c h t h a t t h e B l a k l e y s ' 

c l a i m o f w a n t o n n e s s p r e s e n t e d no i s s u e f o r t h e j u r y ' s 

c o n s i d e r a t i o n . A l l e n v. H i l l , 758 So. 2d a t 576. We, 
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t h e r e f o r e , a f f i r m t h e JML e n t e r e d i n f a v o r o f J o h n s o n and M & 

M T r u c k i n g as t o t h e B l a k l e y s ' c l a i m o f w a n t o n n e s s . 

Whether t h e T r i a l C o u r t E r r e d i n D e n y i n g  
t h e B l a k l e y s ' M o t i o n f o r a New T r i a l 

The B l a k l e y s a l s o a r g u e t h a t t h e t r i a l c o u r t e r r e d i n 

d e n y i n g t h e i r m o t i o n f o r a new t r i a l . "A j u r y ' s v e r d i c t i s 

p r e s umed c o r r e c t and w i l l n o t be d i s t u r b e d u n l e s s i t i s 

p l a i n l y e r r o n e o u s o r m a n i f e s t l y u n j u s t . " Crown L i f e I n s . Co. 

v. S m i t h , 657 So. 2d 821, 822 ( A l a . 1 9 9 4 ) . " [ T ] h a t 

p r e s u m p t i o n i s s t r e n g t h e n e d when t h e t r i a l c o u r t has d e n i e d a 

m o t i o n f o r a new t r i a l . " S o u t h T r u s t Bank v. D o n e l y , 925 So. 

2d 935, 943 ( A l a . 2005) ( c i t i n g F i r s t A labama Bank o f S o u t h 

B a l d w i n v. P r u d e n t i a l L i f e I n s . Co. o f A m e r i c a , 619 So. 2d 

1313 ( A l a . 1 9 9 3 ) ) . A judgment b a s e d upon a j u r y v e r d i c t and 

s u s t a i n e d by t h e d e n i a l o f a p o s t j u d g m e n t m o t i o n f o r a new 

t r i a l w i l l n o t be r e v e r s e d u n l e s s i t i s p l a i n l y and p a l p a b l y 

wrong. N a t i o n a l Sec. I n s . Co. v. D o n a l d s o n , 664 So. 2d 871 

( A l a . 1 9 9 5 ) . 

I n a r g u i n g t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g t h e i r 

m o t i o n f o r a new t r i a l , t h e B l a k l e y s a r g u e t h a t t h e v e r d i c t 

was a g a i n s t t h e g r e a t w e i g h t o f t h e e v i d e n c e , t h e y c h a l l e n g e 

c e r t a i n o f t h e t r i a l c o u r t ' s e v i d e n t i a r y r u l i n g s and j u r y 
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i n s t r u c t i o n s , and t h e y a s s e r t t h a t t h e t r i a l c o u r t made 

i m p r o p e r comments t o t h e j u r y . 

I n R i c h a r d s o n v. J o i n e s , 574 So. 2d 787 ( A l a . 1 9 9 1 ) , o u r 

supreme c o u r t s t a t e d t h a t " t h e t r i a l c o u r t i s l e f t w i t h no 

d i s c r e t i o n t o g r a n t a new t r i a l on a ' w e i g h t o f t h e e v i d e n c e ' 

g r o u n d , e x c e p t when t h e v e r d i c t and t h e j u d g m e n t e n t e r e d 

t h e r e o n a r e so a g a i n s t t h e g r e a t w e i g h t and p r e p o n d e r a n c e o f 

t h e e v i d e n c e as t o be ' p l a i n l y a n d p a l p a b l y ' wrong, i . e . , 

' m a n i f e s t l y u n j u s t . ' " R i c h a r d s o n , 574 So. 2d a t 788. 

A d d i t i o n a l l y , we must " r e v i e w t h e e v i d e n c e i n t h e l i g h t most 

f a v o r a b l e t o t h e p r e v a i l i n g p a r t y and must i n d u l g e a l l 

r e a s o n a b l e i n f e r e n c e s t h a t t h e j u r y was f r e e t o draw." F l o y d  

v. B r o u g h t o n , 664 So. 2d 897, 900 ( A l a . 1 9 9 5 ) . " [ N ] o g r o u n d 

f o r g r a n t i n g a new t r i a l w i l l be more c a r e f u l l y s c r u t i n i z e d o r 

more r i g i d l y l i m i t e d t h a n t h a t t h e v e r d i c t i s c o n t r a r y t o t h e 

w e i g h t o f t h e e v i d e n c e . " D e l c h a m p s , I n c . v. L a r r y , 613 So. 2d 

1235, 1239 ( A l a . 1 9 9 2 ) . 

We p r e v i o u s l y have c o n c l u d e d t h a t t h e t r i a l c o u r t d i d n o t 

e r r i n d e n y i n g t h e B l a k l e y s ' m o t i o n f o r a JML as t o t h e i r 

n e g l i g e n c e c l a i m , i . e . , t h a t t h e t r i a l c o u r t c o r r e c t l y f o u n d 

d i s p u t e d i s s u e s o f m a t e r i a l f a c t s u f f i c i e n t t o s u b m i t t h e 
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n e g l i g e n c e c l a i m f o r t h e j u r y ' s c o n s i d e r a t i o n . B e c a u s e 

r e a s o n a b l e i n f e r e n c e s drawn f r o m t h e d i s p u t e d e v i d e n c e s u p p o r t 

t h e j u r y ' s v e r d i c t i n f a v o r o f J o h n s o n and M & M T r u c k i n g , t h e 

t r i a l c o u r t d i d n o t e r r i n d e n y i n g t h e B l a k l e y s ' m o t i o n f o r a 

new t r i a l on t h e g r o u n d t h a t t h e v e r d i c t was a g a i n s t t h e g r e a t 

w e i g h t o f t h e e v i d e n c e . See, e.g., Syx v. B r i t t o n , 894 So. 2d 

715 ( A l a . C i v . App. 2004) ( e v i d e n c e was s u f f i c i e n t t o s u p p o r t 

j u r y ' s v e r d i c t f o r d e f e n d a n t i n n e g l i g e n c e a c t i o n a r i s i n g f r o m 

a u t o m o b i l e a c c i d e n t , and t r i a l c o u r t e r r e d i n g r a n t i n g new 

t r i a l on t h e g r o u n d t h a t t h e j u r y ' s v e r d i c t was a g a i n s t g r e a t 

w e i g h t o f e v i d e n c e ) . 

The B l a k l e y s a l s o a r g u e t h a t t h e t r i a l c o u r t ' s 

e v i d e n t i a r y r u l i n g s r o s e t o t h e l e v e l o f r e v e r s i b l e e r r o r , 

j u s t i f y i n g a new t r i a l . The B l a k l e y s f i r s t c h a l l e n g e t h e 

t r i a l c o u r t ' s r u l i n g on J o h n s o n an d M & M T r u c k i n g ' s m o t i o n i n 

l i m i n e , e x c l u d i n g a t t h e t r i a l a l l e v i d e n c e r e l a t i n g t o a 

t r a f f i c c i t a t i o n p u r p o r t e d l y r e c e i v e d b y J o h n s o n f o r an 

" i m p r o p e r l a n e c h a n g e . " 8 We f i n d no r e v e r s i b l e e r r o r . 

I n B u s h v. A l a b a m a Farm B u r e a u M u t u a l C a s u a l t y I n s u r a n c e  

Co., 576 So. 2d 175 ( A l a . 1 9 9 1 ) , t h e t r i a l c o u r t g r a n t e d Farm 

8 T h a t t r a f f i c c i t a t i o n was s u b s e q u e n t l y d i s m i s s e d . 
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B u r e a u ' s m o t i o n i n l i m i n e and p r o h i b i t e d t h e B u s h e s , t h e 

i n s u r e d s , f r o m p r e s e n t i n g any e v i d e n c e p e r t a i n i n g t o c e r t a i n 

a f f i r m a t i v e d e f e n s e s Farm B u r e a u p r e v i o u s l y h a d a s s e r t e d t o 

t h e B u s h e s ' c o u n t e r c l a i m . I d . a t 178. A f t e r t h e t r i a l c o u r t 

e n t e r e d a j u d g m e n t on t h e j u r y ' s v e r d i c t i n f a v o r o f Farm 

B u r e a u , t h e B u s h e s a p p e a l e d , a r g u i n g t h a t t h e t r i a l c o u r t h a d 

e r r e d i n g r a n t i n g Farm B u r e a u ' s m o t i o n i n l i m i n e . I d . 

On a p p e a l , t h e B u s h e s a r g u e d t h a t t h e p r o h i b i t e d e v i d e n c e 

c o n s t i t u t e d t h e b a s i s o f t h e i r c l a i m s a t t r i a l and t h a t t h e 

t r i a l c o u r t ' s o r d e r h a d been a " p r o h i b i t i v e , a b s o l u t e o r d e r . " 

I d . a t 177. Our supreme c o u r t a f f i r m e d t h e t r i a l c o u r t ' s 

e v i d e n t i a r y r u l i n g and s t a t e d : 

"We r e c o g n i z e t h a t t h e t r i a l c o u r t has b r o a d 
d i s c r e t i o n i n e v i d e n t i a r y m a t t e r s . The g e n e r a l r u l e 
was s t a t e d i n S t a t e v. Askew, 455 So. 2d 36 ( A l a . 
C i v . App. 1 9 8 4 ) , c i t i n g C. Gamble, The M o t i o n i n  
L i m i n e : A P r e t r i a l P r o c e d u r e T h a t Has Come o f Age, 
33 A l a . L. Rev. 1 ( 1 9 8 1 ) , as f o l l o w s : 

" ' I n k e e p i n g w i t h t h e v e s t i n g o f b r o a d 
d i s c r e t i o n i n t h e t r i a l c o u r t i n t h i s a r e a , 
i t i s g e n e r a l l y h e l d t h a t t h e g r a n t i n g o f 
a m o t i o n i n l i m i n e c a n n e v e r be r e v e r s i b l e 
e r r o r . The n o n - m o v i n g p a r t y may r e p e a t a t 
t r i a l , p r e f e r a b l y o u t o f t h e h e a r i n g o f t h e 
j u r y , h i s r e q u e s t f o r p e r m i s s i o n t o p r o v e 
t h e c o n t e s t e d m a t t e r . T h i s o f f e r o f p r o o f 
i s r e q u i r e d i n o r d e r t o i s o l a t e t h e e r r o r 
f o r a p p e a l . I t i s t h i s r e f u s a l a t t r i a l t o 
a c c e p t t h a t p r o f f e r e d e v i d e n c e , n o t t h e 

24 



2090507 

g r a n t i n g o f t h e p r e t r i a l m o t i o n i n l i m i n e , 
t h a t s e r v e s as t h e b a s i s f o r r e v e r s i b l e 
e r r o r . Of c o u r s e , t h i s a b i l i t y t o b r i n g up 
t h e m a t t e r a s e c o n d t i m e w o u l d n o t be 
a v a i l a b l e i f c o u n s e l h a d r e q u e s t e d and t h e 
j u d g e h a d g r a n t e d a p r o h i b i t i v e - a b s o l u t e 
m o t i o n i n l i m i n e . ' 

"455 So. 2d a t 37 ( A l a . C i v . App. 1 9 8 4 ) . I n P e r r y  
v. B r a k e f i e l d , 534 So. 2d 602, 607 ( A l a . 1 9 8 8 ) , t h i s 
C o u r t c i t e d P r o f e s s o r Gamble an d s t a t e d : 'The c l e a r 
h o l d i n g o f t h e s e c a s e s i s t h a t u n l e s s t h e t r i a l 
c o u r t ' s r u l i n g on t h e m o t i o n i n l i m i n e i s a b s o l u t e 
o r u n c o n d i t i o n a l , t h e r u l i n g does n o t p r e s e r v e t h e 
i s s u e f o r a p p e a l . ' 534 So. 2d a t 606." 

576 So. 2d a t 177-78. The supreme c o u r t i n B u s h c o n c l u d e d 

t h a t , b e c a u s e t h e t r i a l c o u r t h a d n o t p r e c l u d e d c o u n s e l f o r 

t h e B u s h e s f r o m m a k i n g an o f f e r o f p r o o f o f t h e e x c l u d e d 

e v i d e n c e a t t r i a l , t h e t r i a l c o u r t ' s r u l i n g on t h e m o t i o n i n 

l i m i n e h a d n o t b e e n a b s o l u t e o r u n c o n d i t i o n a l . I d . a t 178. 

The c o u r t f u r t h e r c o n c l u d e d t h a t , b e c a u s e t h e r e c o r d d i d n o t 

r e f l e c t an o f f e r o f p r o o f by t h e B u s h e s a t t r i a l c o n c e r n i n g 

t h e e x c l u d e d e v i d e n c e , t h e B u s h e s h a d f a i l e d t o p r e s e r v e t h e 

e r r o r f o r a p p e l l a t e r e v i e w . I d . See a l s o Simmons v. P e a c o c k , 

636 So. 2d 452 ( A l a . 1994) ( w h e t h e r t r i a l c o u r t e r r e d i n 

g r a n t i n g m o t i o n i n l i m i n e was n o t p r e s e r v e d f o r a p p e l l a t e 

r e v i e w when i t d i d n o t a p p e a r f r o m t h e r e c o r d t h a t t h e t r i a l 

25 



2090507 

c o u r t ' s r u l i n g was a b s o l u t e o r u n c o n d i t i o n a l and t h e r e c o r d 

d i d n o t e s t a b l i s h t h a t an o f f e r o f p r o o f h a d been made). 

I n t h i s c a s e , t h e t r i a l c o u r t g r a n t e d t h e m o t i o n i n 

l i m i n e f i l e d by J o h n s o n a n d M & M T r u c k i n g and d i r e c t e d t h e 

B l a k l e y s ' c o u n s e l n o t t o i n q u i r e a b o u t t h e t r a f f i c c i t a t i o n a t 

t r i a l . As i n B u s h , s u p r a , t h e r e i s no e v i d e n c e i n d i c a t i n g 

t h a t t h e r u l i n g on t h a t m o t i o n was a b s o l u t e o r u n c o n d i t i o n a l 

o r t h a t t h e t r i a l c o u r t p r o h i b i t e d t h e B l a k l e y s ' c o u n s e l f r o m 

m a k i n g an o f f e r o f p r o o f r e g a r d i n g t h a t e v i d e n c e . Thus, i n 

o r d e r t o p r e s e r v e any e r r o r i n t h e t r i a l c o u r t ' s e v i d e n t i a r y 

r u l i n g , t h e B l a k l e y s were r e q u i r e d t o make an o f f e r o f p r o o f 

r e g a r d i n g t h e e x c l u d e d e v i d e n c e . We f i n d no s u c h o f f e r o f 

p r o o f i n t h e r e c o r d . Thus, t h e B l a k l e y s have n o t p r e s e r v e d 

t h i s argument f o r a p p e l l a t e r e v i e w and we n e e d n o t a d d r e s s i t . 

B u s h , s u p r a ; and Simmons, s u p r a . 

The B l a k l e y s a l s o a r g u e t h a t t h e t r i a l c o u r t e r r e d i n 

s u s t a i n i n g an o b j e c t i o n t o q u e s t i o n s a s k e d by t h e i r a t t o r n e y 

o f S t a t e T r o o p e r A l l u m s as t o w h e t h e r he b e l i e v e d J o h n s o n h a d 

v i o l a t e d t h e A l a b a m a R u l e s o f t h e Road A c t on t h e day o f t h e 

a c c i d e n t . We n e e d n o t a d d r e s s t h i s i s s u e b e c a u s e t h e B l a k l e y s 

f a i l e d t o make an o f f e r o f p r o o f as t o A l l u m s ' s e x p e c t e d 
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r e s p o n s e a n d h i s answer was n o t a p p a r e n t f r o m t h e c o n t e x t o f 

t h e q u e s t i o n . Thus, any e r r o r p r e s e n t e d b y t h e t r i a l c o u r t ' s 

r u l i n g was n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w . See R u l e 

1 0 3 ( a ) ( 2 ) , A l a . R. E v i d . ( r e c o g n i z i n g t h a t e r r o r may n o t be 

p r e d i c a t e d upon a r u l i n g e x c l u d i n g e v i d e n c e u n l e s s a 

s u b s t a n t i a l r i g h t o f t h e p a r t y i s a f f e c t e d and t h e s u b s t a n c e 

o f t h e e v i d e n c e was made known t o t h e c o u r t b y o f f e r o r was 

a p p a r e n t f r o m t h e c o n t e x t w i t h i n w h i c h q u e s t i o n s were a s k e d ) ; 

and I I C h a r l e s W. Gamble and R o b e r t J . Goodwin, M c E l r o y ' s  

A l a b a m a E v i d e n c e § 425.01(4) ( 6 t h e d . 2009) ( " I f t h e t r i a l 

c o u r t s u s t a i n s an o b j e c t i o n made t o a q u e s t i o n w h i c h does n o t 

on i t s f a c e show what i s t h e e x p e c t e d a n s w e r , i t t h e n becomes 

t h e d u t y o f t h e q u e s t i o n i n g p a r t y , i n o r d e r t o p r e d i c a t e 

r e v i e w upon t h i s as an e r r o n e o u s r u l i n g , t o make an o f f e r o f 

p r o o f . " ) . 

The B l a k l e y s n e x t a r g u e t h a t t h e y a r e e n t i t l e d t o a new 

t r i a l b e c a u s e t h e t r i a l c o u r t e r r e d b y f a i l i n g t o i n s t r u c t t h e 

j u r y t h a t i t was t h e " s o l e j u d g e o f t h e f a c t s " p r e s e n t e d 

d u r i n g t h e t r i a l . 

" ' " I n a j u r y c a s e , a p a r t y i s e n t i t l e d 
t o have i t s c a s e t r i e d t o a j u r y t h a t i s 
g i v e n t h e a p p r o p r i a t e s t a n d a r d b y w h i c h t o 
r e a c h i t s d e c i s i o n , and a w r o n g f u l r e f u s a l 
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o f a r e q u e s t e d j u r y c h a r g e c o n s t i t u t e s a 
g r o u n d f o r a new t r i a l . See, C.I.T.  
F i n a n c i a l S e r v i c e s , I n c . v. B o w l e r , 537 So. 
2d 4 ( A l a . 1 9 8 8 ) . An i n c o r r e c t , 
m i s l e a d i n g , e r r o n e o u s , o r p r e j u d i c i a l 
c h a r g e may f o r m t h e b a s i s f o r g r a n t i n g a 
new t r i a l . See, Nunn v. W h i t w o r t h , 545 So. 
2d 766 ( A l a . 1 9 8 9 ) . However, t h e r e f u s a l 
o f a r e q u e s t e d , w r i t t e n i n s t r u c t i o n , 
a l t h o u g h a c o r r e c t s t a t e m e n t o f t h e l a w , i s 
n o t c a u s e f o r r e v e r s a l on a p p e a l i f i t 
a p p e a r s t h a t t h e same r u l e o f l a w was 
s u b s t a n t i a l l y and f a i r l y g i v e n t o t h e j u r y 
i n t h e t r i a l c o u r t ' s o r a l c h a r g e . See, 
R u l e 51, A l a . R. C i v . P. When e x a m i n i n g a 
c h a r g e a s s e r t e d t o be e r r o n e o u s , t h i s C o u r t 
l o o k s t o t h e e n t i r e t y o f t h e c h a r g e t o see 
i f t h e r e i s r e v e r s i b l e e r r o r . See, G r a y c o  
R e s o u r c e s , I n c . v. P o o l e , 500 So. 2d 1030 
( A l a . 1 9 8 6 ) . " ' 

" C a c k o w s k i v. W a l - M a r t S t o r e s , I n c . , 767 So. 2d 319, 
327 ( A l a . 2000) ( q u o t i n g S h o a l s F o r d , I n c . v.  
C l a r d y , 588 So. 2d 879, 883 ( A l a . 1 9 9 1 ) ) . 
A d d i t i o n a l l y , ' [ a ] n y e r r o r o r d e f e c t w h i c h does n o t 
a f f e c t t h e s u b s t a n t i a l r i g h t s o f t h e p a r t i e s may be 
d i s r e g a r d e d . ' B i s h o p v. S t a t e A u t o . Mut. I n s . Co., 
600 So. 2d 262, 265 ( A l a . C i v . App. 1991) ( c i t i n g 
R u l e 61, A l a . R. C i v . A p p . ) . As a r e s u l t , t h e j u r y 
i n s t r u c t i o n must be e r r o n e o u s as w e l l as 
p r e j u d i c i a l , and t h i s C o u r t c a n n o t presume 
p r e j u d i c e . B r a b n e r v. C a n t o n , 611 So. 2d 1016, 1018 
( A l a . 1 9 9 2 ) . P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 
589 So. 2d 165, 167 ( A l a . 1 9 9 1 ) . The a p p e l l a n t has 
t h e b u r d e n o f d e m o n s t r a t i n g t h a t an e r r o n e o u s j u r y 
i n s t r u c t i o n was p r e j u d i c i a l . See Ryan, 589 So. 2d 
a t 167 ( c i t i n g D i n m a r k v. F a r r i e r , 510 So. 2d 819 
( A l a . 1 9 8 7 ) ) . " 

S o u t h e a s t E n v t l . I n f r a s t r u c t u r e s , L.L.C. v. R i v e r s , 12 So. 3d 

32, 43-44 ( A l a . 2 0 0 8 ) . 
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We f i n d no m e r i t i n t h e B l a k l e y s ' argument t h a t t h e t r i a l 

c o u r t e r r e d b y f a i l i n g t o i n s t r u c t t h e j u r y t h a t i t was t h e 

" s o l e j u d g e o f t h e f a c t s . " A l t h o u g h t h e B l a k l e y s n e v e r 

s u b m i t t e d a p r o p o s e d j u r y i n s t r u c t i o n t o t h e t r i a l c o u r t 

r e q u e s t i n g s u c h an i n s t r u c t i o n , t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s , when v i e w e d i n t h e i r e n t i r e t y , e s t a b l i s h t h a t 

t h e i n s t r u c t i o n s g i v e n were a d e q u a t e . 

I n i t s i n s t r u c t i o n s t o t h e j u r y , t h e t r i a l c o u r t 

r e p e a t e d l y i n s t r u c t e d t h e j u r o r s t h a t i t was w i t h i n t h e i r 

" p r o v i n c e a l o n e " t o r e s o l v e d i s p u t e d e v i d e n c e and t o a c c e p t o r 

r e j e c t any o r a l l o f a w i t n e s s ' s t e s t i m o n y . The t r i a l c o u r t 

a l s o i n s t r u c t e d t h e j u r o r s t h a t t h e y were t h e " s o l e j u d g e s " o f 

t h e amount o f damages t o be a s s e s s e d i n t h e e v e n t t h e y f o u n d 

J o h n s o n and M & M T r u c k i n g l i a b l e t o t h e B l a k l e y s . The t r i a l 

c o u r t r e p e a t e d l y r e f e r r e d t o t h e j u r o r s ' a b i l i t y t o e v a l u a t e , 

d u r i n g t h e i r d e l i b e r a t i o n s , t h e f a c t s a n d t e s t i m o n y p r e s e n t e d 

a t t h e t r i a l . Thus, we c o n c l u d e t h a t t h e t r i a l c o u r t ' s 

i n s t r u c t i o n s , as a w h o l e , d i d n o t r i s e t o r e v e r s i b l e e r r o r on 

t h e i s s u e a s s e r t e d . 

The B l a k l e y s a l s o a r g u e t h a t t h e t r i a l c o u r t i m p r o p e r l y 

i n s t r u c t e d t h e j u r y on t h e b u r d e n o f p r o o f a p p l i c a b l e i n t h i s 
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c a s e b y s t a t i n g t o t h e j u r y a t t h e b e g i n n i n g o f t h e t r i a l : " I 

w o u l d s u g g e s t t h a t you [ t h e j u r o r s ] h o l d t h e i r [ t h e l a w y e r s ' ] 

f e e t t o t h e f i r e b e c a u s e i f t h e y [ t h e l a w y e r s ] t e l l you t h e y 

c a n p r o v e s o m e t h i n g , make them do i t . " The B l a k l e y s , h o w e v e r, 

f a i l e d t o l o d g e an o b j e c t i o n t o t h e t r i a l j u d g e ' s s t a t e m e n t , 

and, t h u s , any e r r o r as t o t h i s s t a t e m e n t b y t h e t r i a l j u d g e 

i s deemed w a i v e d . See B e i e r s d o e r f e r v. H i l b , R o g a l & H a m i l t o n  

Co. , 953 So. 2d 1196, 1207 ( A l a . 2 0 0 6 ) , a n d n o t e 6, s u p r a . 

F u r t h e r , a l t h o u g h we f i n d n o t h i n g i m p r o p e r o r p r e j u d i c i a l i n 

t h e s t a t e m e n t , t o t h e e x t e n t t h e t r i a l j u d g e ' s s t a t e m e n t c o u l d 

be c o n s i d e r e d i m p r o p e r , t h e B l a k l e y s have n o t a s s i g n e d as 

e r r o r t h e t r i a l c o u r t ' s s u b s e q u e n t c h a r g e t o t h e j u r y , i n 

w h i c h t h e t r i a l c o u r t a d d r e s s e d t h e b u r d e n o f p r o o f . Thus, 

t h e t r i a l c o u r t ' s s u b s e q u e n t i n s t r u c t i o n s a r e deemed a d e q u a t e 

and no r e v e r s i b l e e r r o r i s p r e s e n t e d . See S o u t h e a s t E n v t l .  

I n f r a s t r u c t u r e s , s u p r a (when t h e j u r y c h a r g e , i n i t s e n t i r e t y , 

i s a p p r o p r i a t e and i n c o m p l i a n c e w i t h t h e l a w , no r e v e r s i b l e 

e r r o r i s p r e s e n t e d ) . 

The B l a k l e y s a l s o a s s e r t t h a t , a t t h e t r i a l , t h e t r i a l 

j u d g e i m p r o p e r l y commented upon t h e e v i d e n c e a n d t h a t s u c h 
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comments i m p r o p e r l y i n f l u e n c e d t h e j u r y ' s a n a l y s i s o f t h e 

e v i d e n c e . 

"[A] t r i a l j u d g e may n o t e x p r e s s an o p i n i o n on t h e 
w e i g h t and e f f e c t o f t h e e v i d e n c e i n a j u r y t r i a l . 
... N o t a l l s t a t e m e n t s by t h e t r i a l c o u r t f a l l i n t o 
t h i s c a t e g o r y , however. When ... t h e s t a t e m e n t s b y 
t h e t r i a l c o u r t a r e made t o c o u n s e l and a r e made i n 
r u l i n g on an o b j e c t i o n o r i n e x p l a i n i n g a r u l i n g on 
an o b j e c t i o n , t h e s t a t e m e n t s w i l l n o t be c o n s i d e r e d 
i m p r o p e r comments on t h e e v i d e n c e e x c e p t i n e x t r e m e 
c a s e s . " 

K e l l e r v. A m e r i c a n Med. I n t ' l , I n c . , 534 So. 2d 244, 245 ( A l a . 

1 9 8 8 ) . 

I n B r y a n t v. S t a t e , 727 So. 2d 870 ( A l a . C r i m . App. 

1 9 9 8 ) , t h e Al a b a m a C o u r t o f C r i m i n a l A p p e a l s s t a t e d : 

"'"The l a w does n o t p r o h i b i t t h e t r i a l j u d g e 
f r o m g i v i n g t r i a l c o u n s e l h i s r e a s o n s i n m a k i n g 
c e r t a i n r u l i n g s as t o t h e l a w a p p l i c a b l e t o t h e 
c a s e . . . . B e d i n g f i e l d v. S t a t e , [47 A l a . App. 677, 
681, 260 So. 2d 408, 412 ( 1 9 7 2 ) ] . 

" ' " I n 23 C.J.S., C r i m i n a l Law § 993, p. 1024, i t 
i s s a i d , ' G e n e r a l l y , i t i s n o t i m p r o p e r comment on 
t h e e v i d e n c e f o r t h e j u d g e t o e x p l a i n h i s r u l i n g on 
a m a t t e r o f l a w , and he may r e f e r t o t e s t i m o n y and 
s t a t e i t s l e g a l e f f e c t , i n d e c i d i n g a p o i n t r a i s e d 
d u r i n g t r i a l . ' " ' " 

727 So. 2d a t 874 ( q u o t i n g Hampton v. S t a t e , 620 So. 2d 99, 

103 ( A l a . C r i m . App. 1 9 9 2 ) , q u o t i n g i n t u r n M c D o n a l d v. S t a t e , 

340 So. 2d 80, 83 ( A l a . C r i m . App. 1 9 7 6 ) ) . 
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The B l a k l e y s c o m p l a i n t h a t t h e t r i a l j u d g e commented, i n 

r u l i n g on an o b j e c t i o n : " I d o n ' t remember i t t h a t way. I 

s u s t a i n t h e o b j e c t i o n . " The B l a k l e y s a l s o c o m p l a i n t h a t , i n 

r e s p o n s e t o t h e i r a t t o r n e y ' s s t a t e m e n t t h a t he was " o f f e n d e d " 

b y a s t a t e m e n t made b y J o h n s o n ' s c o u n s e l , t h e t r i a l j u d g e 

s t a t e d : " I d i d n ' t h e a r a n y t h i n g a b o u t [ t h e B l a k l e y s ' ] s e x 

l i f e . " Those comments by t h e t r i a l j u d g e s i m p l y e x p l a i n e d t o 

c o u n s e l t h e t r i a l c o u r t ' s r u l i n g s , and, p u r s u a n t t o K e l l e r , 

s u p r a , and B r y a n t , s u p r a , we f i n d no r e v e r s i b l e e r r o r . 

AFFIRMED. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n p a r t and c o n c u r s i n t h e r e s u l t , 

w i t h w r i t i n g . 
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BRYAN, J u d g e , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e r e s u l t . 

B e c a u s e I w o u l d e x p l a i n t h e r a t i o n a l e f o r a f f i r m i n g t h e 

t r i a l c o u r t ' s s u a s p o n t e e n t r y o f a judgment as a m a t t e r o f 

l a w ( " J M L " ) i n f a v o r o f J o h n s o n and M & M T r u c k i n g w i t h r e s p e c t 

t o t h e B l a k l e y s ' w a n t o n n e s s c l a i m i n a d i f f e r e n t manner t h a n 

t h e m a i n o p i n i o n , I c o n c u r i n t h e r e s u l t w i t h r e s p e c t t o t h a t 

h o l d i n g . I w o u l d e x p l a i n t h e r a t i o n a l e f o r t h a t h o l d i n g as 

f o l l o w s . "'Wantonness' has bee n d e f i n e d by [ t h e supreme c o u r t ] 

as t h e c o n s c i o u s d o i n g o f some a c t o r t h e o m i s s i o n o f some 

d u t y w h i l e k n o w i n g o f t h e e x i s t i n g c o n d i t i o n s a n d b e i n g 

c o n s c i o u s t h a t , f r o m d o i n g o r o m i t t i n g t o do an a c t , i n j u r y 

w i l l l i k e l y o r p r o b a b l y r e s u l t . " Ex p a r t e E s s a r y , 992 So. 2d 

5, 9 ( A l a . 2 0 0 7 ) . I n t h e c a s e now b e f o r e u s , a l t h o u g h t h e 

e v i d e n c e i n d i c a t e s t h a t J o h n s o n c o n s c i o u s l y moved t h e t a n k e r 

t r u c k i n t o t h e l e f t l a n e , t h e r e was no e v i d e n c e f r o m w h i c h t h e 

t r i e r o f f a c t c o u l d r e a s o n a b l y i n f e r t h a t J o h n s o n was 

c o n s c i o u s , aware, o r p e r c e i v e d t h a t h i s m o v i n g t h e t a n k e r 

t r u c k i n t o t h e l e f t l a n e w o u l d make i t n e c e s s a r y f o r e i t h e r 

t h e g r e e n a u t o m o b i l e o r t h e l o g g i n g t r u c k t o l e a v e t h e r o a d i n 

o r d e r t o a v o i d a c o l l i s i o n . Thus, t h e r e was no e v i d e n c e f r o m 

w h i c h t h e t r i e r o f f a c t c o u l d r e a s o n a b l y i n f e r t h a t J o h n s o n 
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was c o n s c i o u s , aware, o r p e r c e i v e d t h a t i n j u r y was l i k e l y t o , 

o r p r o b a b l y w o u l d , r e s u l t f r o m h i s m o v i n g t h e t a n k e r t r u c k 

i n t o t h e l e f t l a n e . See Ex p a r t e E s s a r y , 992 So. 2d a t 12. 

V i e w e d i n t h e l i g h t most f a v o r a b l e t o t h e B l a k l e y s , t h e 

e v i d e n c e t e n d s t o p r o v e , a t most, t h a t J o h n s o n e r r o n e o u s l y 

t h o u g h t t h a t he c o u l d s a f e l y move t h e t a n k e r t r u c k i n t o t h e 

l e f t l a n e ; t h a t does n o t c o n s t i t u t e w a n t o n n e s s . I d . 

C o n s e q u e n t l y , t h e t r i a l c o u r t d i d n o t e r r i n s u a s p o n t e 

e n t e r i n g a JML i n f a v o r o f J o h n s o n and M & M T r u c k i n g w i t h 

r e s p e c t t o t h e B l a k l e y s ' w a n t o n n e s s c l a i m . 

I n a l l o t h e r r e s p e c t s , I c o n c u r i n t h e m a i n o p i n i o n . 
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