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(JU-08-185.02) 

PITTMAN, Judge. 

S.J. ("the mother") a p p e a l s from a judgment of the 

Limestone J u v e n i l e Court t e r m i n a t i n g her p a r e n t a l r i g h t s as t o 

a minor c h i l d , P.J. ("the c h i l d " ) , born t o the mother i n 1999. 

In A p r i l 2009, the Limestone County Department of Human 
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Resources ("DHR") f i l e d a p e t i t i o n i n the j u v e n i l e c o u r t 

s e e k i n g the t e r m i n a t i o n of the p a r e n t a l r i g h t s of the mother 

as t o the c h i l d . DHR a v e r r e d , i n p e r t i n e n t p a r t , t h a t the 

c h i l d had been a d j u d i c a t e d dependent i n May 2008 and had been 

i n f o s t e r c a r e s i n c e t h a t t i m e ; t h a t the mother had "a 

c r i m i n a l h i s t o r y t h a t i n c l u d e [ d ] m u l t i p l e t h e f t charges, 

m u l t i p l e [ p o s s e s s i o n - o f - f o r g e d - i n s t r u m e n t ] charges, domestic 

v i o l e n c e , p u b l i c i n t o x i c a t i o n , and c r i m i n a l t r e s p a s s " ; t h a t 

the mother was " i n the Madison County j a i l on a bond 

r e v o c a t i o n " p r o c e e d i n g ; t h a t the mother had " f a i l e d t o comply 

w i t h the s t e p s s e t f o r t h i n [ a n i n d i v i d u a l i z e d s e r v i c e ] p l a n 

f o r the f a m i l y " ; t h a t the mother had " w i l l f u l l y n e g l e c t e d the 

needs of [ t h e ] c h i l d " ; t h a t the mother had f a i l e d t o p r o v i d e 

s u p p o r t f o r , or p r o v i d e f o r the m a t e r i a l needs o f , the c h i l d ; 

t h a t the mother had f a i l e d t o " m a i n t a i n c o n s i s t e n t c o n t a c t or 

communication" w i t h the c h i l d and had f a i l e d t o make e f f o r t s 

t o a d j u s t her c i r c u m s t a n c e s t o meet the needs of the c h i l d 

p u r s u a n t t o agreements reached w i t h DHR; t h a t no r e l a t i v e 

r e s o u r c e s e x i s t e d f o r the c h i l d ; and t h a t the mother was not, 

and was l i k e l y t o never be, a b l e t o " p r o v i d e a f i t and 

s u i t a b l e home" f o r the c h i l d . The j u v e n i l e c o u r t d i r e c t e d 
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both the mother and A.M., the c h i l d ' s f a t h e r , t o appear i n the 

a c t i o n , and i t a p p o i n t e d a g u a r d i a n ad l i t e m f o r the c h i l d and 

c o u n s e l f o r the mother. 

D u r i n g the pendency of the a c t i o n , the mother was 

i n c a r c e r a t e d on c r i m i n a l c h a r g e s ; d e s p i t e t h a t i n c a r c e r a t i o n , 

she sought, and was g r a n t e d , l e a v e from the j u v e n i l e c o u r t t o 

be t r a n s p o r t e d t o a p r e l i m i n a r y h e a r i n g i n the case on 

September 25, 2009. On November 3, 2009, the case was s e t f o r 

a f i n a l h e a r i n g on DHR's p e t i t i o n on January 14, 2010. J u s t 

b e f o r e t h a t s c h e d u l e d h e a r i n g , the mother f i l e d a w r i t t e n 

motion t o c o n t i n u e the t r i a l , a v e r r i n g t h a t she was a t t e n d i n g 

a r e s i d e n t i a l d r u g - t r e a t m e n t f a c i l i t y f o r between s i x months 

and one y e a r ; t h a t motion was d e n i e d on January 12, 2010. At 

the s t a r t of t r i a l , the j u v e n i l e c o u r t n o t e d t h a t t h a t motion 

had been f i l e d and t h a t i t had been d e n i e d , whereupon c o u n s e l 

f o r the mother a g a i n moved f o r a c o n t i n u a n c e . The j u v e n i l e 

c o u r t d e n i e d the mother's renewed r e q u e s t . Immediately 

t h e r e a f t e r , c o u n s e l f o r the mother moved t o withdraw from h i s 

r e p r e s e n t a t i o n , and the j u v e n i l e c o u r t g r a n t e d t h a t motion. 

A f t e r h e a r i n g t e s t i m o n y from w i t n e s s e s c a l l e d by DHR, the 

j u v e n i l e c o u r t e n t e r e d a judgment on January 19, 2010, 
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t e r m i n a t i n g the p a r e n t a l r i g h t s of the mother and the f a t h e r . 1 

The mother t h e r e a f t e r sent s e v e r a l h a n d w r i t t e n l e t t e r s t o 

c o u r t o f f i c i a l s i n e a r l y F e b r u a r y 2010, a f t e r the 14-day 

p e r i o d f o r a p p e a l i n g had run, prompting the appointment of new 

c o u n s e l ; the mother, a c t i n g through t h a t new c o u n s e l , then 

s u c c e s s f u l l y moved f o r r e l i e f under Rule 7 7 ( d ) , A l a . R. C i v . 

P., p e r m i t t i n g the t a k i n g of an a p p e a l out of time because of 

e x c u s a b l e n e g l e c t , and the mother t i m e l y a p pealed a f t e r t h a t 

r e l i e f had been g r a n t e d . 2 The j u v e n i l e - c o u r t judge has 

c e r t i f i e d the r e c o r d as adequate f o r a p p e l l a t e r e v i e w p u r s u a n t 

t o Rule 28(A), A l a . R. Juv. P., and we thus have a p p e l l a t e 

j u r i s d i c t i o n . 

The mother r a i s e s two i s s u e s , n e i t h e r of which p e r t a i n s 

t o the s u b s t a n t i v e c o r r e c t n e s s of the j u v e n i l e c o u r t ' s 

c o n c l u s i o n , drawn from the e v i d e n c e p r e s e n t e d d u r i n g the ore 

1The f a t h e r has not appealed. 
2Because no o b j e c t i o n t o the j u v e n i l e c o u r t ' s g r a n t of 

l e a v e has been a s s e r t e d i n the j u v e n i l e c o u r t or i n t h i s c o u r t 
so as t o w a r r a n t e x a m i n a t i o n of the v a l i d i t y of t h a t r u l i n g , 
and because the mother's n o t i c e of a p p e a l was f i l e d w i t h i n 30 
days a f t e r the o r i g i n a l a p p e a l d e a d l i n e , we t r e a t the a p p e a l 
as t i m e l y . See g e n e r a l l y F.G. v. S t a t e Dep't of Human Res., 
988 So. 2d 555, 558-60 ( A l a . C i v . App. 2007) (main o p i n i o n and 
s p e c i a l c o n c u r r e n c e ) . 
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tenus p r o c e e d i n g , t h a t the t e r m i n a t i o n p e t i t i o n was due t o be 

g r a n t e d . The mother's f i r s t c o n t e n t i o n i s t h a t she was d e n i e d 

due p r o c e s s because the j u v e n i l e c o u r t h e l d i t s h e a r i n g on 

DHR's t e r m i n a t i o n p e t i t i o n i n her absence and a f t e r h a v i n g 

a l l o w e d her a p p o i n t e d a t t o r n e y t o withdraw from h i s 

r e p r e s e n t a t i o n a t the s t a r t of t r i a l . She a n a l o g i z e s her 

s i t u a t i o n t o t h a t of an i n c a r c e r a t e d pro se c i v i l l i t i g a n t , i n 

which c o n t e x t we have h e l d t h a t an o p p o r t u n i t y t o p r e s e n t 

e v i d e n c e by d e p o s i t i o n s a t i s f i e s due-process minima i f a p a r t y 

cannot a t t e n d a t r i a l because of h i s or her i n c a r c e r a t i o n . 

See, e.g., Eastman v. Eastman, 429 So. 2d 1058, 1058-59 ( A l a . 

C i v . App. 1983). 

However, the mother's f i r s t c o n t e n t i o n f a i l s , b o t h 

s u b s t a n t i v e l y and p r o c e d u r a l l y . F i r s t , a l t h o u g h the mother 

s t r e n u o u s l y argues t h a t she was not g i v e n the o p p o r t u n i t y t o 

t e s t i f y by d e p o s i t i o n , DHR c o r r e c t l y notes t h a t the mother was 

not " c o n f i n e d i n p r i s o n " w i t h i n the scope of Rule s 30(a) and 

3 1 ( a ) , A l a . R. C i v . P., d e a l i n g w i t h the n e c e s s i t y of l e a v e of 

c o u r t f o r de p o s i n g p r i s o n e r s ; t h u s , f o r a l l t h a t appears i n 

the r e c o r d , we must agree w i t h DHR's c o n t e n t i o n t h a t the 

mother (and her a t t o r n e y d u r i n g p r e t r i a l r e p r e s e n t a t i o n ) had 
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a t a l l times the u n i l a t e r a l r i g h t t o n o t i c e her own d e p o s i t i o n 

and t o p r e s e n t a t r a n s c r i p t of t h a t t e s t i m o n y i n l i e u of her 

own attendance a t t r i a l . Second, the mother made no 

c o n t e n t i o n i n the j u v e n i l e c o u r t , e i t h e r a t t r i a l t h rough her 

a t t o r n e y b e f o r e h i s w i t h d r a w a l or a t the postjudgment s t a g e , 

t h a t t h a t c o u r t ' s p r o c e e d i n g t o d e c i d e whether t o g r a n t the 

t e r m i n a t i o n p e t i t i o n amounted t o a due-process d e p r i v a t i o n . 

" I t has l o n g been the law i n t h i s s t a t e t h a t c o n s t i t u t i o n a l 

q u e s t i o n s not r a i s e d i n the c o u r t below w i l l not be c o n s i d e r e d 

f o r the f i r s t time on a p p e a l . " Smith v. S t a t e Dep't of  

Pensions & Sec., 340 So. 2d 34, 37 ( A l a . C i v . App. 1976); 

a c c o r d J.K. v. Lee County Dep't of Human Res., 668 So. 2d 813, 

817 ( A l a . C i v . App. 1995) ( d e c l i n i n g t o rea c h i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l i s s u e because t h a t i s s u e had not been 

p r e s e n t e d t o the j u v e n i l e c o u r t ) . 

The d i s s e n t i n g o p i n i o n , c i t i n g our d e c i s i o n i n J.A.H. v.  

Calhoun County Department of Human Resources, 846 So. 2d 1093 

(A l a . C i v . App. 2002), suggests t h a t the mother's r i g h t t o 

c o u n s e l was s u f f i c i e n t l y "fundamental" t h a t we s h o u l d not, i n 

t h i s case, adhere t o the p r i n c i p l e t h a t an i s s u e must be 

p r o p e r l y p r e s e r v e d and p r e s e n t e d f o r a p p e l l a t e r e v i e w . The 
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a p p e a l i n g p a r e n t i n J.A.H. a s s e r t e d a r i g h t t o replacement 

a p p o i n t e d c o u n s e l a f t e r h i s i n i t i a l a p p o i n t e d a t t o r n e y had 

been p e r m i t t e d t o withdraw; i n t h a t case, the j u v e n i l e c o u r t 

s q u a r e l y d e n i e d such a r e q u e s t as b e i n g " u n t i m e l y " when i t was 

made on the day of t r i a l . Here, a l l t h a t has been p r e s e n t e d 

t o the j u v e n i l e c o u r t , and r u l e d upon a d v e r s e l y t o the mother, 

i s a c o n t i n u a n c e r e q u e s t — one based upon the p u r p o r t e d 

u n a v a i l a b i l i t y e i t h e r of the mother's p e r s o n a l a t t e n d a n c e 

(which was not r e q u i r e d ) or of a l t e r n a t i v e means of p r e s e n t i n g 

e v i d e n c e (which were c l e a r l y a v a i l a b l e t o her but were not 

u t i l i z e d ) . 

Under s i m i l a r c i r c u m s t a n c e s i n v o l v i n g a t r i a l - d a y 

w i t h d r a w a l of a p p o i n t e d c o u n s e l , we h e l d t h r e e y e a rs ago i n 

D.A. v. Calhoun County Department of Human Resources, 976 So. 

2d 502 ( A l a . C i v . App. 2007), t h a t d i r e c t a p p e l l a t e r e v i e w was 

f o r e c l o s e d : 

"The f a t h e r ... attempts t o a s s e r t s u b s t a n t i v e 
arguments t h a t the j u v e n i l e c o u r t e r r e d (1) i n 
d i s m i s s i n g h i s a p p o i n t e d a t t o r n e y b e f o r e c o n d u c t i n g 
the t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s h e a r i n g and (2) 
i n t e r m i n a t i n g h i s p a r e n t a l r i g h t s when, he c l a i m s , 
DHR f a i l e d t o p r e s e n t c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t e r m i n a t i o n of h i s p a r e n t a l r i g h t s as t o the 
c h i l d r e n was n e c e s s a r y . Because the f a t h e r n e i t h e r 
a t t e n d e d the p a r e n t a l - r i g h t s - t e r m i n a t i o n h e a r i n g nor 
f i l e d a postjudgment motion, n e i t h e r of those 
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c o n t e n t i o n s were p r e s e n t e d t o the j u v e n i l e c o u r t ; 
t h e r e f o r e , the r e c o r d does not r e f l e c t any adverse 
r u l i n g made by t h a t c o u r t t h a t i s p r e s e r v e d f o r 
a p p e l l a t e r e v i e w . The o f t - q u o t e d and l o n g - s t a n d i n g 
r u l e i s t h a t an a p p e l l a t e c o u r t may not c o n s i d e r an 
i s s u e r a i s e d f o r the f i r s t time on a p p e a l . '"[A 
j u v e n i l e ] c o u r t s h o u l d not be p l a c e d i n e r r o r [by an 
a p p e l l a t e c o u r t ] on m a t t e r s which the r e c o r d r e v e a l s 
i t n e i t h e r r u l e d upon nor was p r e s e n t e d the 
o p p o r t u n i t y t o r u l e upon"' a t t r i a l or i n a 
postjudgment motion. 

"Although we conclude t h a t the f a t h e r has not 
p r e s e r v e d any i s s u e f o r a p p e l l a t e r e v i e w beyond the 
i s s u e of the j u v e n i l e c o u r t ' s d e n i a l of the f a t h e r ' s 
c o n t i n u a n c e r e q u e s t , the f a t h e r i s not w i t h o u t l e g a l 
remedy. The f a t h e r ' s a s s e r t i o n r e g a r d i n g the 
j u v e n i l e c o u r t ' s removal of h i s a p p o i n t e d a t t o r n e y 
from f u r t h e r r e p r e s e n t a t i o n would more p r o p e r l y be 
r a i s e d as an i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l 

m otion. 
i n 

argument i n a Rule 60(b), A l a . R. C i v . P., mo 
Our Supreme Court has n oted t h a t 
t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s c a ses, 'a p a r e n t has 
a r i g h t t o a p p o i n t e d c o u n s e l . ' I n h e r e n t i n t h a t 
r i g h t t o l e g a l r e p r e s e n t a t i o n i s the r i g h t t o 
e f f e c t i v e a s s i s t a n c e of c o u n s e l . 

"The o n l y p o s s i b l e r e s u l t of the f a t h e r ' s d i r e c t 
a p p eals from the j u v e n i l e c o u r t ' s judgments based 
upon a l l e g a t i o n s of e r r o r not p r e s e r v e d f o r 
a p p e l l a t e r e v i e w i s summary a f f i r m a n c e . However, 
our Supreme Court has e x p l i c i t l y endorsed the use of 
a Rule 60(b) motion as a v a l i d method of c h a l l e n g i n g 
a t e r m i n a t i o n judgment based upon c l a i m e d 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . We conclude t h a t 
a l t h o u g h the f a t h e r has not brought a v a l i d 
s u b s t a n t i v e c h a l l e n g e t o the t e r m i n a t i o n of h i s 
p a r e n t a l r i g h t s t o t h i s c o u r t a t t h i s t i m e , he i s 
n o t p r e c l u d e d f r o m p r e s e n t i n g a 
d e p r i v a t i o n - o f - c o u n s e l argument t o the j u v e n i l e 
c o u r t so as t o e s t a b l i s h a r e c o r d on which t o base 
a p o s s i b l e f u t u r e a p p e a l . " 
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976 So. 2d a t 504-05 ( c i t a t i o n s o m i t t e d ) . A l t h o u g h we i n no 

way w i s h t o condone the b e h a v i o r of the mother's t r i a l c o u n s e l 

i n s i m p l y " t h r o w i n g up h i s hands" and s e e k i n g immediate 

w i t h d r a w a l i n the f a c e of an adverse r u l i n g or t o expres s 

agreement w i t h the j u v e n i l e c o u r t ' s d e c i s i o n t o g r a n t t h a t 

w i t h d r a w a l r e q u e s t , we are c o n s t r a i n e d by p r i n c i p l e s of 

a p p e l l a t e r e v i e w t o a f f i r m the judgment as t o the mother's 

due-process argument. 

The mother's second c o n t e n t i o n i s t h a t the j u v e n i l e c o u r t 

e r r e d i n denying the w r i t t e n and renewed o r a l motions s e e k i n g 

a c o n t i n u a n c e of the t r i a l based upon her absence from t r i a l . 

"'Whether t o g r a n t or t o deny a motion t o c o n t i n u e i n a 

t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s case i s w i t h i n the d i s c r e t i o n 

of t he c o u r t and i t s d e c i s i o n w i l l not be r e v e r s e d absent a 

showing t h a t the c o u r t has abused i t s d i s c r e t i o n . ' " D.A., 976 

So. 2d a t 503 ( q u o t i n g S.C.D. v. Etowah County Dep't of Human  

Res., 841 So. 2d 277, 278 ( A l a . C i v . App. 2002)). We f u r t h e r 

noted i n D.A. t h a t , " [ a ] s a g e n e r a l r u l e , c o n t i n u a n c e s are not 

f a v o r e d under Alabama law." 3 976 So. 2d a t 504. 

3 I n D.A., we a l s o c i t e d A l a . Code 1975, § 12-15-68, as 
a d d i t i o n a l a u t h o r i t y w a r r a n t i n g a f f i r m a n c e . That s t a t u t e , 
which p r o v i d e d t h a t c o n t i n u a n c e s i n j u v e n i l e p r o c e e d i n g s were 
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Here, the j u v e n i l e c o u r t o p i n e d , upon i t s r e v i e w of the 

mother's w r i t t e n motion t o c o n t i n u e and a l e t t e r a t t a c h e d as 

an e x h i b i t t o t h a t motion (which documents do not appear i n 

the r e c o r d ) , t h a t the n e c e s s i t y of the mother's r e m a i n i n g on 

the premises of the p r o v i d e r of her i n p a t i e n t - d r u g - t r e a t m e n t 

program was r e q u i r e d so as t o p r e v e n t her from a t t e n d i n g 

t r i a l , even i n the c u s t o d y of agents of the program's 

p r o v i d e r , had not been demonstrated. The j u v e n i l e c o u r t noted 

t h a t t h e r e had been " n o t h i n g i n the l e t t e r t o i n d i c a t e t h a t 

she c o u l d n ' t come," and i t observed t h a t the l e t t e r had " j u s t 

s a i d t h a t [she had been] a c l i e n t " w i t h o u t a l s o s t a t i n g t h a t 

o f f i c i a l s would "drop her from the program" i f she a t t e n d e d 

t r i a l . From t h a t e v i d e n c e , and based on the j u v e n i l e c o u r t ' s 

own p r e v i o u s e x p e r i e n c e i n v o l v i n g agents of t r e a t m e n t c e n t e r s 

t h a t had "accompan[ied] pe o p l e f o r i m p o r t a n t c o u r t h e a r i n g s , " 

t h a t c o u r t c o n c l u d e d t h a t the mother's absence was v o l u n t a r y 

and t h a t a c o n t i n u a n c e was not w a r r a n t e d . We note t h a t , by 

p r o p e r l y t o be g r a n t e d " o n l y upon a showing of good cause," 
was r e p e a l e d by the Alabama J u v e n i l e J u s t i c e A c t , A c t No. 
2008-277, A l a . A c t s 2008, which became e f f e c t i v e January 1, 
2009. The r e p e a l of § 12-15-68 does not, however, a f f e c t 
those p o r t i o n s of D.A. d i s c u s s i n g o t h e r l e g a l p r i n c i p l e s 
p e r t a i n i n g t o c o n t i n u a n c e s and a p p e l l a t e r e v i e w of d e c i s i o n s 
on c o n t i n u a n c e r e q u e s t s . 

10 
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the time of t r i a l i n January 2010, the j u v e n i l e c o u r t had 

a l r e a d y a l l o w e d the mother, on her c o u n s e l ' s motion, t o be 

t r a n s p o r t e d from j a i l t o a t t e n d an e a r l i e r h e a r i n g , y e t the 

r e c o r d c o n t a i n s no i n d i c a t i o n t h a t t he mother sought a s i m i l a r 

t r a n s p o r t o r d e r from the j u v e n i l e c o u r t i n the days b e f o r e 

t r i a l . 

In D.A., we u p h e l d a j u v e n i l e c o u r t ' s d e t e r m i n a t i o n t h a t 

a p a r e n t ' s absence from a t e r m i n a t i o n t r i a l was an 

i n s u f f i c i e n t b a s i s f o r g r a n t i n g a c o n t i n u a n c e when the r e c o r d 

i n d i c a t e d a p r e v i o u s c o n t i n u a n c e and c o n t a i n e d e v i d e n c e 

t e n d i n g t o show t h a t t he p a r e n t ' s absence was a p r o d u c t of 

v o l u n t a r i n e s s . S i m i l a r l y , i n t h i s case, we agree w i t h DHR 

t h a t the mother has f a i l e d t o show t h a t the j u v e n i l e c o u r t 

a c t e d o u t s i d e t he l i m i t s of i t s d i s c r e t i o n i n p r o c e e d i n g w i t h 

a s c h e d u l e d t r i a l n o t w i t h s t a n d i n g the mother's c l a i m t h a t her 

absence from t r i a l was e x c u s a b l e . We thus conclude t h a t the 

j u v e n i l e c o u r t d i d not e r r t o r e v e r s a l i n d e n y i n g the w r i t t e n 

and o r a l motions t o c o n t i n u e . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t t he j u v e n i l e c o u r t ' s judgment i s due t o be 

a f f i r m e d . 
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AFFIRMED. 

Thomas, J . , c o n c u r s . 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , concurs i n the p a r t and concurs i n the r e s u l t , 

w i t h w r i t i n g . 

Thompson, P.J., d i s s e n t s , w i t h w r i t i n g . 
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MOORE, J u d g e , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r i n t h e main o p i n i o n i n s o f a r as i t c o n c l u d e s t h a t 

t h e m o t h e r f a i l e d t o p r e s e r v e f o r a p p e l l a t e r e v i e w t h e i s s u e 

o f t h e m o t h e r ' s r i g h t t o c o u n s e l and i n s o f a r as i t c o n c l u d e s 

t h a t t h e j u v e n i l e c o u r t d i d n o t e x c e e d i t s d i s c r e t i o n i n 

d e n y i n g t h e m o t h e r ' s r e q u e s t f o r a c o n t i n u a n c e . 

The main o p i n i o n q u o t e s D.A. v. C a l h o u n C o u n t y D e p a r t m e n t  

o f Human R e s o u r c e s , 97 6 So. 2d 502 ( A l a . C i v . App. 2 0 0 7 ) , 

w h i c h i n d i c a t e s t h a t t h e mother c o u l d f i l e a R u l e 6 0 ( b ) , A l a . 

R. C i v . P., m o t i o n b a s e d on i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l . 

B e c a u s e I b e l i e v e t h a t t h e mother can f i l e a R u l e 6 0 ( b ) ( 4 ) , 

A l a . R. C i v . P., m o t i o n t o s e t a s i d e t h e judgment as v o i d , I 

do n o t j o i n t h e main o p i n i o n . 

A p a r e n t i n a t e r m i n a t i o n - o f - p a r e n t a l - r i g h t s p r o c e e d i n g 

has a d u e - p r o c e s s r i g h t t o a p p o i n t e d c o u n s e l . See W.C. v.  

S t a t e Dep't o f Human Res., 887 So. 2d 251, 256 ( A l a . C i v . App. 

2 0 0 3 ) . The mother i n t h e p r e s e n t c a s e had r e q u e s t e d a p p o i n t e d 

c o u n s e l ; she was n o t r e q u i r e d by l a w t o r e p e a t t h a t r e q u e s t . 

See J.A.H. v. C a l h o u n C o u n t y Dep't o f Human Res., 846 So. 2d 

1093, 1095 ( A l a . C i v . App. 2 0 0 2 ) . B e c a u s e t h e mot h e r was n o t 

r e p r e s e n t e d by an a t t o r n e y , h e r d u e - p r o c e s s r i g h t s were 
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v i o l a t e d . See W.C., s u p r a . A j u d g m e n t i s v o i d i f t h e c o u r t 

r e n d e r i n g t h a t judgment a c t e d i n a manner i n c o n s i s t e n t w i t h 

due p r o c e s s . See Bowen v. Bowen, 28 So. 3d 9, 14 ( A l a . C i v . 

App. 2 0 0 9 ) . B e c a u s e a m o t i o n f o r r e l i e f f r o m a v o i d judgment 

f i l e d p u r s u a n t t o R u l e 6 0 ( b ) ( 4 ) may be f i l e d a t any t i m e a f t e r 

t h e r e n d i t i o n o f a j u d g m e n t , see E.S.R. v. M a d i s o n C o u n t y  

Dep't o f Human Res., 11 So. 3d 227, 231-32 ( A l a . C i v . App. 

2 0 0 8 ) , I c o n c l u d e t h a t t h e m o t h e r has t h e same r e l i e f 

a v a i l a b l e t o h e r . Thus, I c o n c u r i n t h e r e s u l t t o a f f i r m t h e 

t r i a l c o u r t ' s j u d g m e n t . 
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THOMPSON, P r e s i d i n g J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . The m o t h e r ' s a t t o r n e y moved t o 

c o n t i n u e t h e t e r m i n a t i o n h e a r i n g b a s e d , i n p a r t , on t h e 

m o t h e r ' s f a i l u r e t o a p p e a r a t t h e t e r m i n a t i o n h e a r i n g b e c a u s e 

she was a t t e n d i n g a d r u g - t r e a t m e n t p r o g r a m . The j u v e n i l e 

c o u r t d e n i e d t h a t m o t i o n ; i t e x p l a i n e d t h a t r u l i n g i n i t s 

t e r m i n a t i o n judgment as f o l l o w s : 

"[The m o t h e r ' s ] a t t o r n e y h ad p r e v i o u s l y f i l e d a 
m o t i o n t o c o n t i n u e t h e h e a r i n g as [ t h e moth e r ] i s 
p r e s e n t l y i n a c o u r t - o r d e r e d r e h a b i l i t a t i o n p r o g r a m , 
w h i c h i s New L i f e f o r Women i n Gadsden, A l a b a m a . 
The C o u r t d e n i e d t h e M o t i o n as t h i s c a s e has been 
p e n d i n g s i n c e A p r i l 2008. The a t t o r n e y f o r [ t h e 
mothe r ] t h e n made an o r a l m o t i o n t o c o n t i n u e , a g a i n 
due t o [ t h e m o t h e r ' s ] b e i n g i n New L i f e f o r Women, 
and n o t b e i n g a b l e t o be t r a n s p o r t e d f o r t o d a y ' s 
h e a r i n g . The C o u r t d e n i e d t h e m o t i o n . " 

A f t e r t h e j u v e n i l e c o u r t d e n i e d t h e m o t h e r ' s m o t i o n s t o 

c o n t i n u e , t h e m o t h e r ' s c o u r t - a p p o i n t e d a t t o r n e y moved t o 

w i t h d r a w f r o m r e p r e s e n t i n g h e r a t t h e b e g i n n i n g o f t h e h e a r i n g 

on DHR's p e t i t i o n t o t e r m i n a t e h e r p a r e n t a l r i g h t s . The 

j u v e n i l e c o u r t g r a n t e d t h a t m o t i o n t o w i t h d r a w and d i d n o t 

a p p o i n t a n o t h e r a t t o r n e y t o r e p r e s e n t t h e mother d u r i n g t h e 

t e r m i n a t i o n h e a r i n g . The j u v e n i l e c o u r t t h e n e n t e r e d a 

judgment t e r m i n a t i n g t h e m o t h e r ' s p a r e n t a l r i g h t s . 
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An i n d i g e n t p a r e n t d e f e n d i n g an a c t i o n s e e k i n g t o 

t e r m i n a t e h i s o r h e r p a r e n t a l r i g h t s i s e n t i t l e d t o a p p o i n t e d 

l e g a l c o u n s e l . Ex p a r t e S h u t t l e s w o r t h , 410 So. 2d 896, 899 

( A l a . 1 9 8 1 ) ; K.P.B. v. D.C.A., 685 So. 2d 750, 752 ( A l a . C i v . 

App. 1 9 9 6 ) ; see a l s o § 1 2 - 1 5 - 3 0 5 ( b ) , A l a . Code 1975 ("In 

de p e n d e n c y and t e r m i n a t i o n o f p a r e n t a l r i g h t s c a s e s , t h e 

r e s p o n d e n t p a r e n t , l e g a l g u a r d i a n , o r l e g a l c u s t o d i a n s h a l l be 

i n f o r m e d o f h i s o r h e r r i g h t t o be r e p r e s e n t e d by c o u n s e l and, 

i f t h e j u v e n i l e c o u r t d e t e r m i n e s t h a t he o r she i s i n d i g e n t , 

c o u n s e l s h a l l be a p p o i n t e d where t h e r e s p o n d e n t p a r e n t , l e g a l 

g u a r d i a n , o r l e g a l c u s t o d i a n i s u n a b l e f o r f i n a n c i a l r e a s o n s 

t o r e t a i n h i s o r h e r own c o u n s e l . " ) . 

T h i s c o u r t has h e l d t h a t a p a r e n t f a c i n g t h e t e r m i n a t i o n 

o f p a r e n t a l r i g h t s does n o t have t o a g a i n r e q u e s t 

r e p r e s e n t a t i o n a f t e r h i s o r h e r o r i g i n a l a p p o i n t e d c o u n s e l i s 

a l l o w e d t o w i t h d r a w . J.A.H. v. C a l h o u n C o u n t y Dep't o f Human  

Re s . , 846 So. 2d 10 93 ( A l a . C i v . App. 2002) . I n J.A.H. v.  

C a l h o u n C o u n t y D e p a r t m e n t o f Human R e s o u r c e s , s u p r a , an a c t i o n 

s e e k i n g t h e t e r m i n a t i o n o f a f a t h e r ' s p a r e n t a l r i g h t s , t h e 

j u v e n i l e c o u r t had e a r l i e r a p p o i n t e d c o u n s e l f o r t h e mot h e r 

and t h e f a t h e r b u t had a l l o w e d t h e a t t o r n e y t o w i t h d r a w f r o m 
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r e p r e s e n t i n g t h e f a t h e r when t h e mot h e r and t h e f a t h e r 

s e p a r a t e d and a p o t e n t i a l c o n f l i c t o f i n t e r e s t a r o s e . A t some 

p o i n t b e f o r e t h e t e r m i n a t i o n h e a r i n g , t h e C a l h o u n C o u n t y DHR 

moved t o have new c o u n s e l a p p o i n t e d f o r t h e f a t h e r , b u t t h e 

j u v e n i l e c o u r t d e n i e d t h a t m o t i o n b e c a u s e t h e f a t h e r had n o t 

r e q u e s t e d t h e a p p o i n t m e n t o f new c o u n s e l . A t t h e t e r m i n a t i o n 

h e a r i n g , t h e a t t o r n e y f o r t h e m o t h e r , t h e f a t h e r ' s o r i g i n a l 

a p p o i n t e d a t t o r n e y , b r o u g h t t o t h e j u v e n i l e c o u r t ' s a t t e n t i o n 

a l e t t e r f r o m t h e f a t h e r i n d i c a t i n g t h a t t h e f a t h e r c l a i m e d t o 

have been i n f o r m e d a t t h e t i m e t h e o r i g i n a l a t t o r n e y w i t h d r e w 

t h a t new c o u n s e l w o u l d be a p p o i n t e d t o r e p r e s e n t h im and 

i n q u i r i n g why he had n o t h e a r d f r o m t h a t c o u n s e l . The 

j u v e n i l e c o u r t d e t e r m i n e d t h a t t h e f a t h e r ' s r e q u e s t f o r an 

a t t o r n e y was n o t t i m e l y , and t h e t e r m i n a t i o n h e a r i n g p r o c e e d e d 

w i t h o u t t h e f a t h e r ' s b e i n g p r e s e n t and w i t h o u t h i s h a v i n g 

l e g a l r e p r e s e n t a t i o n . T h i s c o u r t h e l d t h a t t h e j u v e n i l e 

c o u r t ' s f a i l u r e t o a p p o i n t new c o u n s e l t o r e p r e s e n t t h e f a t h e r 

a t t h e t e r m i n a t i o n h e a r i n g was e r r o r , and i t r e v e r s e d t h e 

t e r m i n a t i o n j u d g m e n t . I n r e a c h i n g t h a t h o l d i n g , t h i s c o u r t 

e x p l a i n e d : 

"[W]e f i n d i t u n d u l y burdensome and o v e r l y t e c h n i c a l 
t o r e q u i r e a p a r e n t t o r e p e a t e d l y r e q u e s t t h e 
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a p p o i n t m e n t o f c o u n s e l when he o r she has p r e v i o u s l y 
r e q u e s t e d c o u n s e l and has a l r e a d y p r o v e n h i s o r h e r 
e n t i t l e m e n t t o s u c h c o u n s e l . We do n o t c o n c l u d e 
t h a t t h e t r i a l c o u r t i n t h e p r e s e n t c a s e e r r e d by 
f a i l i n g t o i n f o r m t h e f a t h e r o f h i s r i g h t t o 
c o u n s e l ; i n s t e a d , we c o n c l u d e t h a t t h e t r i a l c o u r t 
e r r e d by r e q u i r i n g t h e f a t h e r t o r e p e a t h i s r e q u e s t 
f o r c o u n s e l . " 

J.A.H., 846 So. 2d a t 1095. 

I n t h i s c a s e , as i n J.A.H., s u p r a , t h e m o t h e r ' s a p p o i n t e d 

c o u n s e l was a l l o w e d t o w i t h d r a w , and t h e j u v e n i l e c o u r t f a i l e d 

t o a p p o i n t new c o u n s e l t o r e p r e s e n t t h e mo t h e r a t t h e h e a r i n g 

i n w h i c h t h e t e r m i n a t i o n o f h e r p a r e n t a l r i g h t s was a t i s s u e . 

I n t h i s c a s e , however, t h e mother d i d n o t know b e f o r e t h e 

t e r m i n a t i o n h e a r i n g t h a t h e r a t t o r n e y w o u l d w i t h d r a w ; she d i d 

n o t have any ad v a n c e knowledge t h a t h e r i n t e r e s t s w o u l d n o t be 

d e f e n d e d d u r i n g t h e t e r m i n a t i o n h e a r i n g . A c c o r d i n g t o t h e 

a l l e g a t i o n i n t h e R u l e 7 7 ( d ) , A l a . R. C i v . P., m o t i o n 

d i s c u s s e d i n t h e main o p i n i o n , t h e mo t h e r "was unaware t h a t 

she was p r o c e e d i n g w i t h o u t r e p r e s e n t a t i o n . " The mo t h e r had 

r e q u e s t e d a p p o i n t e d c o u n s e l . The mo t h e r had n o t e l e c t e d , o r 

a n t i c i p a t e d b e i n g f o r c e d by t h e j u v e n i l e c o u r t , t o p r o c e e d p r o 

s e . The j u v e n i l e c o u r t d i d n o t a p p o i n t new c o u n s e l f o r t h e 

moth e r u n t i l F e b r u a r y 10, 2010, w e l l a f t e r t h e 14-day p e r i o d 
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f o r a p p e a l i n g , o r f i l i n g a p o s t j u d g m e n t m o t i o n f r o m , t h e 

J a n u a r y 19, 2010, t e r m i n a t i o n j u d g m e n t . 

The main o p i n i o n a d d r e s s e s t h i s i s s u e by q u o t i n g an 

e x c e r p t f r o m D.A. v. C a l h o u n C o u n t y D e p a r t m e n t o f Human  

R e s o u r c e s , 976 So. 2d 502 ( A l a . C i v . App. 2 0 0 7 ) , i n d i c a t i n g 

t h a t t h e m o t h e r c o u l d have f i l e d a R u l e 6 0 ( b ) , A l a . R. C i v . 

P., m o t i o n f o r r e l i e f f r o m t h e t e r m i n a t i o n judgment and by 

h o l d i n g t h a t t h e m o t h e r i s i m p r o p e r l y r a i s i n g t h i s argument 

f o r t h e f i r s t t i m e on a p p e a l . U n l i k e t h e f a t h e r i n D.A., 

s u p r a , who had an a t t o r n e y a p p o i n t e d i n a t i m e l y manner, t h e 

m o t h e r i n t h i s c a s e d i d n o t have new c o u n s e l a p p o i n t e d f o r h e r 

u n t i l a f t e r t h e i s s u e m i g h t have been t i m e l y r a i s e d b e f o r e t h e 

j u v e n i l e c o u r t . 

R e g a r d l e s s , I do n o t a g r e e t h a t t h e m o t h e r i s c o n f i n e d t o 

r e v i e w o f t h e t e r m i n a t i o n judgment by way o f a R u l e 60(b) 

m o t i o n ; I b e l i e v e t h e i s s u e i s p r o p e r l y b e f o r e t h i s c o u r t on 

a p p e a l . The j u v e n i l e c o u r t c r e a t e d t h e e r r o r i n t h i s c a s e by 

d e p r i v i n g t h e m o t h e r o f h e r a p p o i n t e d c o u n s e l a t t h e 

t e r m i n a t i o n h e a r i n g . The r e c o r d i n d i c a t e s t h a t t h e m o t h e r was 

unaware f o r some t i m e t h a t she was no l o n g e r r e p r e s e n t e d by 

c o u n s e l and t h a t t h e j u v e n i l e c o u r t had n o t a p p o i n t e d c o u n s e l 
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f o r t h e mo t h e r u n t i l a f t e r t h e t i m e f o r p r o p e r l y r a i s i n g t h a t 

e r r o r had p a s s e d . 

A p a r e n t ' s r i g h t t o t h e c u s t o d y o f h i s o r h e r c h i l d i s a 

f u n d a m e n t a l r i g h t . T r o x e l v. G r a n v i l l e , 520 U.S. 57, 65 

(20 00 ); S a n t o s k y v. Kramer, 455 U.S. 745, 753 ( 1 9 8 2 ) . An 

i n d i g e n t p a r e n t has a r i g h t t o a p p o i n t e d r e p r e s e n t a t i o n when 

t h a t f u n d a m e n t a l r i g h t i s a t i s s u e . § 12-15-305, A l a . Code 

1975; Ex p a r t e S h u t t l e s w o r t h , s u p r a ; K.P.B. v. D.C.A., s u p r a . 

The m other a r g u e s on a p p e a l t h a t t h e j u v e n i l e c o u r t e r r e d 

i n t e r m i n a t i n g h e r p a r e n t a l r i g h t s a f t e r a l l o w i n g h e r 

a p p o i n t e d a t t o r n e y t o w i t h d r a w a t t h e t e r m i n a t i o n h e a r i n g . 

T h a t argument m i g h t have been more a r t f u l l y drawn. However, 

g i v e n t h e f u n d a m e n t a l n a t u r e o f t h e i s s u e i n v o l v e d , t h e 

m o t h e r ' s argument b e f o r e t h i s c o u r t , and t h e a p p l i c a b l e 

s t a t u t o r y and c a s e l a w p r e c e d e n t , I w o u l d r e v e r s e t h e 

t e r m i n a t i o n judgment and remand t h e c a u s e f o r t h e j u v e n i l e 

c o u r t t o c o n d u c t a t e r m i n a t i o n h e a r i n g a t w h i c h t h e mo t h e r i s 

r e p r e s e n t e d by a p p o i n t e d c o u n s e l . A c c o r d i n g l y , I r e s p e c t f u l l y 

d i s s e n t . 
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