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The C i t y of Gadsden ("the C i t y " ) appeals from a judgment 

of the Etowah C i r c u i t C ourt ("the t r i a l c o u r t " ) awarding 

worker's compensation b e n e f i t s t o Lawrence S c o t t . We r e v e r s e . 
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R e l e v a n t F a c t s 

S c o t t was born on March 25, 1950, and was 59 years o l d a t 

the time of the t r i a l . A c c o r d i n g t o S c o t t , he began w o r k i n g 

as a p o l i c e o f f i c e r f o r the C i t y i n November 1976. On or 

about August 21, 2001, S c o t t p a r t i c i p a t e d i n an i n - s e r v i c e 

t r a i n i n g e x e r c i s e i n v o l v i n g r e s t r a i n t maneuvers. When a 

maneuver was performed on S c o t t by B a r r y Thomas, S c o t t ' s r i g h t 

w r i s t made a popping sound. S c o t t t e s t i f i e d t h a t he had j o k e d 

w i t h Thomas t h a t Thomas had broken S c o t t ' s hand but t h a t S c o t t 

had not r e a l l y thought i t was broken, a l t h o u g h i t d i d h u r t . 

S c o t t d i d not r e p o r t the i n j u r y t o the C i t y a t t h a t t i m e . 

S c o t t s t a t e d t h a t he had had some d i s c o m f o r t and s w e l l i n g from 

the i n j u r y around the time the i n c i d e n t had o c c u r r e d but t h a t 

he "got ov e r " t h a t i n j u r y and c o n t i n u e d t o p e r f o r m h i s normal 

work d u t i e s f o r the C i t y . 

A c c o r d i n g t o S c o t t , he began h a v i n g some p a i n and 

d i s c o m f o r t i n h i s r i g h t w r i s t i n 2004, and he v i s i t e d h i s 

d o c t o r , Dr. Kenny Smith, r e g a r d i n g the problems he was h a v i n g 

w i t h h i s w r i s t around t h a t t i m e . Dr. Smith t e s t i f i e d i n h i s 

d e p o s i t i o n t h a t , based on h i s not e s , S c o t t had complained 

about h i s r i g h t w r i s t i n A p r i l 2004. Dr. Smith s t a t e d t h a t , 
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a t the A p r i l 2004 v i s i t , he had x - r a y e d S c o t t ' s w r i s t and had 

d i a g n o s e d S c o t t w i t h a r t h r i t i s . Dr. Smith s t a t e d t h a t , 

a c c o r d i n g t o h i s notes from June 21, 2004, S c o t t was unable t o 

i d e n t i f y an i n j u r y t h a t would account f o r the p a i n i n h i s 

r i g h t w r i s t and t h a t an X-ray r e v e a l e d t h a t S c o t t had a space 

between two bones i n h i s w r i s t , or a "widening of the s c a p h o i d 

l u n a t e d i s k . " S c o t t t e s t i f i e d t h a t , a f t e r h i s w r i s t became 

more p a i n f u l i n June 2004, Dr. Smith r e f e r r e d S c o t t t o Dr. 

W i l l i a m S t e w a r t , an o r t h o p e d i c surgeon. S c o t t s t a t e d t h a t Dr. 

Smith had s c h e d u l e d more than one appointment f o r him w i t h Dr. 

Stewart b e f o r e he a c t u a l l y v i s i t e d Dr. S tewart f o r the f i r s t 

time because, S c o t t s t a t e d , he " d i d n ' t want t o get c u t or 

a n y t h i n g . " 

Dr. S t e w a r t ' s n o t e s , d a t e d October 1, 2004, r e v e a l t h a t 

S c o t t d e s c r i b e d the i n c i d e n t t h a t had o c c u r r e d on August 21, 

2001, t o Dr. S t e w a r t ; t h a t S c o t t s t a t e d t o Dr. S tewart t h a t he 

had " f e l t something pop and h u r t r e a l v i o l e n t l y on the d o r s a l 

a s p e c t of h i s r i g h t w r i s t " a t t h a t t i m e ; t h a t h i s w r i s t had 

" s w e l l e d up and b o t h e r e d him a p r e t t y good b i t a t the time but 

i t seemed l i k e i t calmed down a t a l a t e r p o i n t " ; and t h a t 

" [ a ] f t e r t h a t i t c o n t i n u e d t o a c t up and i t has c o n t i n u e d t o 
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b o t h e r him now t o a worsening degree." Dr. Stewart f u r t h e r 

s t a t e d i n h i s October 1, 2004, notes t h a t S c o t t has " p r o b a b l y 

got a p r o x i m a l row c a r p a l i n s t a b i l i t y from an o l d l i g a m e n t 

i n j u r y and i s no[w] b e g i n n i n g t o produce some a r t h r i t i c 

changes." Dr. S t e w a r t ' s n o t e s , d a t e d October 15, 2004, r e v e a l 

t h a t Dr. Stewart determined t h a t S c o t t had " r a d i a l c a r p a l 

j o i n t p r o x i m a l row d i s r u p t i o n , " "widening of the s c a p h o i d 

l u n a t e gap on the d o r s a l view" of h i s r i g h t w r i s t , and 

"narrowing of the a r t i c u l a r c a r t i l a g e a t the p r o x i m a l c a r p a l 

row." Dr. S t e w a r t ' s notes f u r t h e r s t a t e d t h a t S c o t t "has so 

much s w e l l i n g on the under s u r f a c e of the w r i s t t h a t he i s 

d e v e l o p i n g a c a r p a l t u n n e l syndrome T h i s would c l e a r l y be 

secondary t o the trauma of the o r i g i n a l i n j u r y . " Dr. 

St e w a r t ' s n o t e s , d a t e d November 1, 2004, s t a t e t h a t S c o t t 

"does have a c a r p a l t u n n e l syndrome which i s p r o b a b l y 

secondary t o h i s p a t h o l o g y of the w r i s t . " 

A c c o r d i n g t o S c o t t , Dr. Stewart performed an MRI on S c o t t 

and i n f o r m e d S c o t t t h a t he had bones s e p a r a t e d i n h i s w r i s t . 

Dr. Stewart performed s u r g e r y , or a " p r o x i m a l row f u s i o n w i t h 

a c a r p a l t u n n e l r e l e a s e , " on S c o t t ' s r i g h t h a n d / w r i s t on 

November 17, 2004; S c o t t t e s t i f i e d t h a t h i s r e g u l a r h e a l t h 
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i n s u r a n c e p a i d f o r t h a t s u r g e r y . A c c o r d i n g t o S c o t t , Dr. 

Stewart o p e r a t e d on the top and the bottom of h i s hand and put 

a " s p i d e r p l a t e " i n h i s hand. Dr. Stewart performed a second 

s u r g e r y , i . e . , a " r a d i a l s t y l o i d e c t o m y , " on S c o t t ' s r i g h t 

w r i s t on March 14, 2005. S c o t t a l s o t e s t i f i e d t h a t the s p i d e r 

p l a t e Dr. Stewart had p l a c e d i n S c o t t ' s hand became l o o s e and 

t h a t Dr. V i c t o r i a Masear, a hand s p e c i a l i s t , had performed 

s u r g e r y on h i s w r i s t on March 30, 2006, and had removed the 

screws from t h a t s p i d e r p l a t e . S c o t t t e s t i f i e d t h a t he had 

not been back t o v i s i t Dr. Stewart or Dr. Masear i n two or 

t h r e e y e a rs a t the time of t r i a l . 

S c o t t s u b m i t t e d h i s f i r s t r e p o r t of i n j u r y t o the C i t y on 

December 13, 2004. I n t h a t r e p o r t , S c o t t s t a t e d t h a t the 

i n j u r y had o c c u r r e d on or about August 21, 2001, t h a t h i s 

d i s a b i l i t y began on November 17, 2004, and t h a t he had 

n o t i f i e d the C i t y on November 24, 2004. S c o t t t e s t i f i e d t h a t , 

once h i s c l a i m was r e p o r t e d t o the C i t y , someone had 

t e l e p h o n e d him t o i n v e s t i g a t e the c i r c u m s t a n c e s of the 

i n c i d e n t and, S c o t t s a i d , h i s statement had been r e c o r d e d . 

The C i t y s u b m i t t e d a t r a n s c r i p t i o n of t h a t statement a t t r i a l . 

S c o t t began r e c e i v i n g r e t i r e m e n t b e n e f i t s b e g i n n i n g August 1, 
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2005. J a n i c e Crim, the d i r e c t o r o f r i s k management f o r the 

C i t y , t e s t i f i e d t h a t S c o t t had r e c e i v e d d i s a b i l i t y r e t i r e m e n t . 

S c o t t t e s t i f i e d , however, t h a t he was e l i g i b l e f o r r e g u l a r 

r e t i r e m e n t because he had worked f o r the C i t y f o r over 25 

y e a r s . 

S c o t t t e s t i f i e d t h a t he had not m i s s e d a day o f work 

because o f h i s r i g h t - h a n d and w r i s t problems u n t i l November 

16, 2004. S c o t t t e s t i f i e d t h a t , by the time o f h i s l a s t day 

o f work i n November 2004, he was a F i e l d Sergeant. A c c o r d i n g 

t o S c o t t , h i s d u t i e s a t t h a t p o s i t i o n i n c l u d e d a r r i v i n g t o a 

s h i f t e a r l y and a s s i g n i n g b e a t s and c o m p l e t i n g a l l the p a y r o l l 

and o v e r t i m e s l i p s f o r everybody on t h a t s h i f t . He s t a t e d 

t h a t h i s j o b r e q u i r e d him t o use h i s r i g h t hand r e p e t i t i v e l y 

on a d a i l y b a s i s . 

An o f f i c e note d a t e d June 1, 2005, o f Dr. M i c h a e l K. 

M o r r i s , a d o c t o r o f o s t e o p a t h i c m e d i c i n e , which was s u b m i t t e d 

i n t o e v i d e n c e , s t a t e d t h a t S c o t t had s u s t a i n e d an i n j u r y t o 

h i s w r i s t ; Dr. M o r r i s o p i n e d a t t h a t time t h a t he was 

concerned t h a t S c o t t ' s p h y s i c a l l i m i t a t i o n s c o u l d p l a c e him 

and h i s f e l l o w o f f i c e r s i n p o t e n t i a l danger. Dr. M o r r i s noted 
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f u r t h e r t h a t , i n h i s o p i n i o n , S c o t t c o u l d not "perform a l l the 

e s s e n t i a l j o b d u t i e s e x p e c t e d of him as a p o l i c e o f f i c e r . " 

P r o c e d u r a l H i s t o r y 

S c o t t f i l e d a c o m p l a i n t a g a i n s t the C i t y and a number of 

f i c t i t i o u s l y named defendants on November 16, 2006, r e q u e s t i n g 

worker's compensation b e n e f i t s from the C i t y . The C i t y f i l e d 

an answer on December 8, 2006, a s s e r t i n g a number of 

a f f i r m a t i v e d e f e n s e s ; s p e c i f i c a l l y , the C i t y a s s e r t e d , among 

o t h e r t h i n g s , t h a t the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s had 

r u n ; t h a t S c o t t had f a i l e d t o comply w i t h the n o t i c e 

r e q u i r e m e n t s of the Workers' Compensation A c t ("the A c t " ) , § 

25-5-1 e t seq., A l a . Code 1975; and t h a t the C i t y was c l a i m i n g 

a s e t o f f p u r s u a n t t o § 25-5-57(c), A l a . Code 1975. The C i t y 

f i l e d a motion f o r a summary judgment on August 21, 2008; t h a t 

motion was d e n i e d on A p r i l 1, 2009. 

A t r i a l was h e l d on November 10, 2009. On November 17, 

2009, the t r i a l c o u r t e n t e r e d an o r d e r f i n d i n g t h a t S c o t t had 

" s u f f e r e d a compensable i n j u r y t o a s c h e d u l e d member -- h i s 

r i g h t hand," o v e r r u l i n g the C i t y ' s o b j e c t i o n s based on the 

s t a t u t e of l i m i t a t i o n s and the l a c k of n o t i c e , d e n y ing S c o t t ' s 

c l a i m t h a t he i s permanently d i s a b l e d under the A c t , and 
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o r d e r i n g both p a r t i e s t o submit proposed f i n a l judgments 

w i t h i n 20 days of the e n t r y of the o r d e r . On December 29, 

2009, the t r i a l c o u r t e n t e r e d a judgment denying the C i t y ' s 

defense t h a t the s t a t u t e of l i m i t a t i o n s had r u n ; denying 

S c o t t ' s c l a i m t h a t he has a 100% impairment t o h i s r i g h t hand; 

denying S c o t t ' s c l a i m t h a t he was " t e m p o r a r i l y t o t a l l y 

d i s a b l e d " ; f i n d i n g t h a t S c o t t had s u f f e r e d a c u m u l a t i v e - s t r e s s 

i n j u r y t o h i s r i g h t hand t h a t had r e s u l t e d i n a 75% impairment 

t o h i s r i g h t hand; 1 o r d e r i n g t h a t c o u r t c o s t s be p a i d by the 

C i t y ; f i n d i n g the C i t y r e s p o n s i b l e f o r a l l S c o t t ' s m e d i c a l , 

s u r g i c a l , p r e s c r i p t i o n , v o c a t i o n a l , and o t h e r expenses i n 

r e g a r d t o h i s i n j u r y as s e t out i n § 25-5-58, A l a . Code 1975; 

o r d e r i n g t h a t S c o t t ' s a t t o r n e y ' s f e e s amounting t o 15% of h i s 

r e c o v e r y be p a i d i n a lump-sum amount; and o r d e r i n g the C i t y ' s 

a t t o r n e y t o p r e p a r e an amended judgment s e t t i n g out the moneys 

due S c o t t and S c o t t ' s a t t o r n e y . 

1 A l t h o u g h some caselaw has t r e a t e d i n j u r i e s t o the w r i s t s 
as c a u s i n g a l o s s o f , or a l o s s of use o f , an arm, see C a r t e r  
v. Southern Aluminum C a s t i n g s , 626 So. 2d 636 ( A l a . C i v . App. 
1993), i n the p r e s e n t case the t r i a l c o u r t r u l e d t h a t S c o t t ' s 
w r i s t i n j u r y had caused a 75% l o s s o f use of S c o t t ' s hand. 
S c o t t d i d not a p p e a l t h a t r u l i n g , so we are not asked t o 
determine whether the t r i a l c o u r t p r o p e r l y c l a s s i f i e d the 
w r i s t i n j u r y as a hand i n j u r y . T h e r e f o r e , throughout t h i s 
o p i n i o n , we r e f e r t o the w r i s t i n j u r y as a hand i n j u r y . 
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The t r i a l c o u r t e n t e r e d an amended judgment on J a n u a r y 

11, 2010, which awarded S c o t t $28,050 i n lump-sum d i s a b i l i t y 

b e n e f i t s ; awarded an a t t o r n e y ' s fee of $4,207.50, p a y a b l e from 

S c o t t ' s award; a l l o w e d S c o t t ' s a t t o r n e y t o deduct from S c o t t ' s 

award the r e a s o n a b l e c o s t of case p r e p a r a t i o n ; and t a x e d c o s t s 

as p a i d . The C i t y f i l e d a motion t o a l t e r , amend, or v a c a t e 

the judgment on J a n u a r y 21, 2010, r e a s s e r t i n g i t s arguments 

r e g a r d i n g the s t a t u t e of l i m i t a t i o n s , n o t i c e , and i t s 

e n t i t l e m e n t t o a s e t o f f and a s s e r t i n g t h a t t h e r e were no f a c t s 

r e c i t e d i n the t r i a l c o u r t ' s judgment s u p p o r t i n g the 

c o n c l u s i o n s t h e r e i n . On F e b r u a r y 1, 2010, the t r i a l c o u r t 

e n t e r e d a second amended judgment t h a t i n c l u d e d f i n d i n g s of 

f a c t and c o n c l u s i o n s of law. I n t h a t second amended judgment, 

the t r i a l c o u r t determined, among o t h e r t h i n g s , t h a t 

" t h e r e i s i n f a c t c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
as a d i r e c t and p r o x i m a t e r e s u l t and consequence of 
the work t h a t [ S c o t t ] performed f o r the [ C i t y ] as a 
p o l i c e o f f i c e r , i n v o l v i n g the r e p e t i t i v e use of h i s 
r i g h t hand, [ S c o t t ] s u f f e r e d severe permanent 
c u m u l a t i v e s t r e s s r i g h t c a r p a l t u n n e l i n j u r i e s , w i t h 
the l a s t date [ S c o t t ] s u f f e r e d same was on November 
16, 2004, t h a t caused him such c o n s t a n t and severe 
p a i n t h a t i n f a c t he s u f f e r e d a 75% l o s s of the use 
of h i s r i g h t hand." 

The t r i a l c o u r t f u r t h e r d e termined t h a t S c o t t s h o u l d be 

compensated under § 2 5 - 5 - 5 7 ( a ) ( 3 ) a . 1 2 . , A l a . Code 1975, f o r 
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the t o t a l l o s s of use of h i s r i g h t hand, t h a t S c o t t was 

e n t i t l e d t o r e g u l a r r e t i r e m e n t , and, t h u s , t h a t the C i t y was 

not e n t i t l e d t o any s e t o f f a g a i n s t S c o t t ' s workers' 

compensation b e n e f i t s . The C i t y f i l e d a postjudgment motion 

on F e b r u a r y 9, 2010; t h a t motion was d e n i e d on F e b r u a r y 11, 

2010. The C i t y f i l e d i t s n o t i c e of a p p e a l t o t h i s c o u r t on 

March 10, 2010. 

Stan d a r d of Review 

" S e c t i o n 25-5-81(e), A l a . Code 1975, p r o v i d e s 
the s t a n d a r d of r e v i e w i n a workers' compensation 
c a s e : 

" ' ( 1 ) I n r e v i e w i n g the s t a n d a r d of 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w by the Court of C i v i l 
A p p e a l s s h a l l be w i t h o u t a presumption of 
c o r r e c t n e s s . 

" ' ( 2 ) I n r e v i e w i n g pure f i n d i n g s of 
f a c t , the f i n d i n g of the c i r c u i t c o u r t 
s h a l l not be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s 'evidence of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989). 

"'Our r e v i e w i s r e s t r i c t e d t o a 
d e t e r m i n a t i o n of whether the t r i a l c o u r t ' s 
f a c t u a l f i n d i n g s are s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, § 
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2 5 - 5 - 8 1 ( e ) ( 2 ) . T h i s s t a t u t o r i l y mandated 
scope of r e v i e w does not p e r m i t t h i s c o u r t 
t o r e v e r s e the t r i a l c o u r t ' s judgment based 
on a p a r t i c u l a r f a c t u a l f i n d i n g on the 
ground t h a t s u b s t a n t i a l e v i d e n c e s u p p o r t s 
a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e the t r i a l 
c o u r t ' s judgment o n l y i f i t s f a c t u a l 
f i n d i n g i s not s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . See Ex p a r t e M & D Mech.  
C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
1998). A t r i a l c o u r t ' s f i n d i n g s of f a c t on 
c o n f l i c t i n g e v i d e n c e are c o n c l u s i v e i f they 
are s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . 
Edwards v. J e s s e S t u t t s , I n c . , 655 So. 2d 
1012 ( A l a . C i v . App. 1995).' 

"'Landers v. Lowe's Home C t r s . , I n c . , [14] So. 3d 
[144, 151] ( A l a . C i v . App. 2007). 'This c o u r t ' s r o l e 
i s not t o reweigh the e v i d e n c e , but t o a f f i r m the 
judgment of the t r i a l c o u r t i f i t s f i n d i n g s are 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e and, i f so, i f the 
c o r r e c t l e g a l c o n c l u s i o n s are drawn t h e r e f r o m . ' 
Bostrom S e a t i n g , I n c . v. A d d e r h o l d , 852 So. 2d 784, 
794 ( A l a . C i v . App. 2002)." 

MasterBrand C a b i n e t s , I n c . v. Ruggs, 10 So. 3d 13, 16-17 ( A l a . 

C i v . App. 2008). 

D i s c u s s i o n 

The C i t y i d e n t i f i e s s i x i s s u e s on a p p e a l : (1) whether 

S c o t t ' s worker's compensation c l a i m was b a r r e d by the s t a t u t e 

of l i m i t a t i o n s ; (2) whether S c o t t t i m e l y n o t i f i e d the C i t y of 

h i s i n j u r y p u r s u a n t t o § 25-5-78, A l a . Code 1975; (3) whether 

the C i t y i s e n t i t l e d t o a s e t o f f of the workers' compensation 
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b e n e f i t s due S c o t t i n accordance w i t h § 2 5 - 5 - 5 7 ( c ) ( 1 ) , A l a . 

Code 1975; (4) whether the e v i d e n c e s u p p o r t s a f i n d i n g of a 

c u m u l a t i v e - s t r e s s i n j u r y ; (5) whether the e v i d e n c e s u p p o r t s 

the t r i a l c o u r t ' s f i n d i n g t h a t S c o t t s u f f e r e d a 75% l o s s of 

use of h i s r i g h t hand; and (6) whether the t r i a l c o u r t ' s 

f i n d i n g s of f a c t are s u p p o r t e d by the e v i d e n c e p r e s e n t e d t o 

the t r i a l c o u r t . 

Because t h e s e i s s u e s are p o t e n t i a l l y d i s p o s i t i v e of the 

e n t i r e a p p e a l , we w i l l f i r s t address the C i t y ' s arguments 

r e g a r d i n g the s t a t u t e of l i m i t a t i o n s and n o t i c e . In workers' 

compensation cases, an i n j u r e d employee g e n e r a l l y has two 

years from the date of the a c c i d e n t , i . e . , the w o r k - r e l a t e d 

event c a u s i n g the i n j u r y , see, e.g., Jackson v. D e l p h i Auto. 

Sys., [Ms. 2080990, Jan. 8, 2010] So. 3d , ( A l a . 

C i v . App. 2010), t o f i l e a v e r i f i e d c o m p l a i n t s e e k i n g 

compensation. See § 25-5-80, A l a . Code 1975. However, i n the 

case of c u m u l a t i v e - p h y s i c a l - s t r e s s i n j u r i e s , the two-year 

s t a t u t o r y p e r i o d commences on the "date of the i n j u r y , " i d . , 

which has been d e f i n e d as the "date of the employee's l a s t 

exposure t o the i n j u r i o u s j o b s t i m u l a t i o n . " Dun & B r a d s t r e e t  

Corp. v. Jones, 678 So. 2d 181, 185 ( A l a . C i v . App. 1995) . In 

12 
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t h i s case, the t r i a l c o u r t found t h a t S c o t t had s u s t a i n e d a 

r e p e t i t i v e - u s e i n j u r y t o h i s hand, w i t h the l a s t o n - t h e - j o b 

i n j u r i o u s exposure o c c u r r i n g on November 16, 2004, which would 

b r i n g the c o m p l a i n t , f i l e d on November 16, 2006, w i t h i n the 

s t a t u t e of l i m i t a t i o n s f o r c u m u l a t i v e - s t r e s s i n j u r i e s . The 

C i t y argues, however, t h a t S c o t t d i d not p r e s e n t s u f f i c i e n t 

e v i d e n c e t o s u p p o r t a c l a i m t h a t h i s hand i n j u r i e s r e s u l t e d 

from c u m u l a t i v e p h y s i c a l s t r e s s . The C i t y f u r t h e r argues t h a t 

the e v i d e n c e i n d i c a t e d t h a t the i n j u r i e s r e s u l t e d from the 

t r a i n i n g - e x e r c i s e i n c i d e n t o c c u r r i n g i n 2001, making the 

November 16, 2006, c o m p l a i n t u n t i m e l y by over t h r e e y e a r s . 

In o r d e r t o prove t h a t an i n j u r y arose from w o r k - r e l a t e d 

c u m u l a t i v e trauma, an employee must p r e s e n t c l e a r and 

c o n v i n c i n g e v i d e n c e of l e g a l and m e d i c a l c a u s a t i o n . V a l t e x ,  

In c . v. Brown, 897 So. 2d 332, 334 ( A l a . C i v . App. 2004); 

Safeco I n s . Co. v. Blackmon, 851 So. 2d 532, 537 ( A l a . C i v . 

App. 2002); and § 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975. " C l e a r and 

c o n v i n c i n g " e v i d e n c e i s 

"evidence t h a t , when wei g h t e d a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l produce i n the mind of the t r i e r of 
f a c t a f i r m c o n v i c t i o n as t o each e s s e n t i a l element 
of the c l a i m and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s of the c o n c l u s i o n . P r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l of p r o o f 

13 
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g r e a t e r than a preponderance of the e v i d e n c e or the 
s u b s t a n t i a l weight of the e v i d e n c e , but l e s s than 
beyond a r e a s o n a b l e doubt." 

§ 2 5 - 5 - 8 1 ( c ) , A l a . Code 1975. 

"To e s t a b l i s h l e g a l c a u s a t i o n , the employee must 
prove t h a t 'the performance of h i s or her d u t i e s as 
an employee exposed him or her t o a danger or r i s k 
m a t e r i a l l y i n excess of t h a t t o which p e o p l e are 
n o r m a l l y exposed i n t h e i r everyday l i v e s . ' Ex p a r t e  
T r i n i t y Indus., I n c . , 680 So. 2d 262, 267 ( A l a . 
1996). To e s t a b l i s h m e d i c a l c a u s a t i o n , the employee 
must prove t h a t the danger or r i s k t o which the 
employee was exposed '"was i n f a c t [a] c o n t r i b u t i n g 
cause of the i n j u r y " ' f o r which b e n e f i t s are sought. 
I d . a t 269 ( q u o t i n g C i t y of T u s c a l o o s a v. Howard, 55 
A l a . App. 701, 318 So. 2d 729, 732 ( C i v . 1 9 7 5 ) ) . " 

Madix, I n c . v. Champion, 927 So. 2d 833, 837 ( A l a . C i v . App. 

2005). On a p p e a l , when an employer c h a l l e n g e s a f i n d i n g t h a t 

an employee has proven a w o r k - r e l a t e d c u m u l a t i v e - t r a u m a 

i n j u r y , t h i s c o u r t r e v i e w s the r e c o r d t o determine whether the 

t r i a l c o u r t , based on i t s w e i g h i n g of the competing e v i d e n c e , 

r e a s o n a b l y c o u l d have been c l e a r l y c o n v i n c e d t h a t c u m u l a t i v e 

trauma i n the employment l e g a l l y and m e d i c a l l y caused the 

i n j u r y . Ex p a r t e M c I n i s h , [Ms. 1060600, Sept. 5, 2008] 

So. 3d , ( A l a . 2008) . 

A f t e r t h o r o u g h l y r e v i e w i n g the r e c o r d , we f i n d t h a t S c o t t 

p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o s u p p o r t a c l a i m t h a t h i s 

hand i n j u r i e s r e s u l t e d from c u m u l a t i v e trauma on the j o b . To 

14 
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f i n d l e g a l c a u s a t i o n , the t r i a l c o u r t would have had t o have 

been c l e a r l y c o n v i n c e d from the e v i d e n c e t h a t the o f f i c e 

d u t i e s performed by S c o t t exposed S c o t t t o a danger of 

i n c u r r i n g the hand i n j u r i e s he s u s t a i n e d , i . e . , a s c a p h o i d 

l u n a t e i n j u r y and c a r p a l t u n n e l syndrome, which was g r e a t e r 

than the r i s k of such i n j u r i e s e x p e r i e n c e d by persons i n t h e i r 

everyday l i v e s . S c o t t t e s t i f i e d t h a t h i s d u t i e s as a s e r g e a n t 

i n the C i t y of Gadsden P o l i c e Department i n c l u d e d coming i n t o 

a s h i f t e a r l y and making a l l of the assignments and p r e p a r i n g 

a l l of the p a y r o l l and o v e r t i m e s l i p s f o r everybody on t h a t 

s h i f t . He f u r t h e r t e s t i f i e d t h a t h i s j o b r e q u i r e d him t o use 

h i s r i g h t hand r e p e t i t i v e l y on a d a i l y b a s i s . However, the 

r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t S c o t t , by u s i n g 

h i s hand i n the f r e q u e n c y and manner i n which he d i d w h i l e 

w o r k i n g , i n c r e a s e d h i s l i k e l i h o o d of a c q u i r i n g the i n j u r i e s 

f o r which he sought compensation. To f i n d l e g a l c a u s a t i o n , 

the t r i a l c o u r t would have had t o surmise t h a t S c o t t ' s j o b 

d u t i e s l e g a l l y caused h i s hand i n j u r i e s . However, a f i n d i n g 

of l e g a l c a u s a t i o n cannot be based on mere s p e c u l a t i o n , 

c o n j e c t u r e , or s u r m i s e . Wal-Mart S t o r e s , I n c . v. Chamless, 

737 So. 2d 467, 469 ( A l a . C i v . App. 1999). 
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Perhaps r e c o g n i z i n g the l a c k of e v i d e n c e of l e g a l 

c a u s a t i o n , S c o t t argues t h a t , as a matter of law, c a r p a l 

t u n n e l syndrome s h o u l d be t r e a t e d as a cu m u l a t i v e - t r a u m a 

i n j u r y . The l e g i s l a t u r e does c h a r a c t e r i z e c a r p a l t u n n e l 

syndrome as a form of c u m u l a t i v e - p h y s i c a l - s t r e s s d i s o r d e r t h a t 

can r e s u l t from o n - t h e - j o b exposure. See 1992 A l a . A c t s , A c t 

No. 92-537, § 1. However, i n Ex p a r t e USX Corp., 881 So. 2d 

437, 441-43 ( A l a . 2003), our supreme c o u r t noted t h a t c a r p a l 

t u n n e l syndrome can a l s o r e s u l t from a one-time a c c i d e n t . See  

M i l l r y M i l l Co. v. Manuel, 999 So. 2d 508, 512 n.3 ( A l a . C i v . 

App. 2008) ("Carpal t u n n e l syndrome may a l s o be caused by a 

one-time acute trauma or a c c i d e n t . " ) . Our supreme c o u r t has 

h e l d t h a t the p a r t i c u l a r f a c t u a l e v i d e n c e i n the r e c o r d , not 

any a b s t r a c t law, d i c t a t e s whether c a r p a l t u n n e l syndrome 

s h o u l d be c l a s s i f i e d as an a c c i d e n t a l p e r s o n a l i n j u r y or a 

c u m u l a t i v e - p h y s i c a l - s t r e s s d i s o r d e r . Ex p a r t e USX Corp., 881 

So. 2d a t 441-43. Hence, the l e g i s l a t i v e r e f e r e n c e t o c a r p a l 

t u n n e l syndrome as a type of c u m u l a t i v e - p h y s i c a l - s t r e s s 

d i s o r d e r d i d not r e l i e v e S c o t t , i n t h i s case, of the burden of 

p r o v i n g l e g a l c a u s a t i o n . 
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Because we f i n d no e v i d e n c e of l e g a l c a u s a t i o n , we f i n d 

no need t o d i s c u s s m e d i c a l c a u s a t i o n a t l e n g t h . S u f f i c e i t t o 

say t h a t S c o t t p r e s e n t e d no e v i d e n c e i n d i c a t i n g t h a t h i s 

s c a p h o i d l u n a t e i n j u r y r e s u l t e d from c u m u l a t i v e w o r k - r e l a t e d 

trauma and t h a t the e v i d e n c e c o u l d not have c l e a r l y c o n v i n c e d 

the t r i a l c o u r t t h a t the o f f i c e d u t i e s S c o t t performed w h i l e 

w o r k i n g f o r the C i t y caused or c o n t r i b u t e d t o h i s c a r p a l 

t u n n e l syndrome. As the C i t y argues, the e v i d e n c e i n d i c a t e s 

t h a t S c o t t i n j u r e d h i s s c a p h o i d l u n a t e i n the 2001 t r a i n i n g 

e x e r c i s e and t h a t t h a t i n j u r y caused the c o n s t r i c t i o n of 

S c o t t ' s c a r p a l t u n n e l . S c o t t p r e s e n t e d no m e d i c a l or o t h e r 

e v i d e n c e t o e x p l a i n how h i s j o b d u t i e s , i n f a c t , a l s o 

c o n t r i b u t e d t o the c a r p a l t u n n e l syndrome. 

We a l s o need not d e l v e i n t o any p o s s i b l e ground f o r 

f i n d i n g t h a t S c o t t t i m e l y f i l e d a c l a i m based on the 2001 

a c c i d e n t . See American Cyanamid v. Shepherd, 668 So. 2d 26, 

28 ( A l a . C i v . App. 1995) ( h o l d i n g t h a t s t a t u t e of l i m i t a t i o n s 

b e g i n s t o run i n l a t e n t i n j u r y cases when the " ' c l a i m a n t , as 

a r e a s o n a b l e p e r s o n , s h o u l d r e c o g n i z e the n a t u r e , s e r i o u s n e s s , 

and compensable c h a r a c t e r of h i s i n j u r y or d i s e a s e ' " ( q u o t i n g 

2B A. L a r s o n , The Law of Workmen's Compensation § 78.41(a) 
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( 1 9 8 9 ) ) ) . The e v i d e n c e i s u n d i s p u t e d t h a t S c o t t d i d not 

n o t i f y the C i t y of h i s 2001 a c c i d e n t w i t h i n 90 days of t h a t 

a c c i d e n t . The l a s t sentence of § 25-5-78, A l a . Code 1975, 

p r o v i d e s : 

The language used i n t h a t sentence i s mandatory, and, t h u s , a 

f a i l u r e t o p r o v i d e n o t i c e w i t h i n 90 days e x t i n g u i s h e s a l l 

c l a i m s f o r compensation, r e g a r d l e s s of the reason g i v e n by the 

i n j u r e d worker f o r the f a i l u r e t o p r o v i d e t i m e l y n o t i c e . See  

Wal-Mart S t o r e s , I n c . v. E l l i o t t , 650 So. 2d 906, 909 ( A l a . 

C i v . App. 1994). I t i s u n d i s p u t e d t h a t S c o t t d i d not p r o v i d e 

the C i t y n o t i c e of the 2001 a c c i d e n t w i t h i n 90 days of i t s 

o c c u r r e n c e . Hence, S c o t t c o u l d not m a i n t a i n any c l a i m f o r 

compensation based on the 2001 a c c i d e n t , even i f the c l a i m was 

not b a r r e d by the s t a t u t e of l i m i t a t i o n s . 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

e r r e d i n awarding S c o t t any compensation. A c c o r d i n g l y , we 

r e v e r s e the judgment i n s o f a r as i t awards S c o t t permanent-

p a r t i a l - d i s a b i l i t y b e n e f i t s , and we remand the case f o r the 

ny o t h e r p r o v i s i o n of t h i s 
s a t i o n s h a l l be p a y a b l e u n l e s s 
g i v e n w i t h i n 90 days a f t e r the 
a c c i d e n t o r , i f death r e s u l t s , 
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t r i a l c o u r t t o e n t e r a new judgment c o n s i s t e n t w i t h t h i s 

o p i n i o n . 2 

REVERSED AND REMANDED. 

Pi t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

2Based on our d i s p o s i t i o n , we p r e t e r m i t any d i s c u s s i o n of 
the r e m a i n i n g i s s u e s r a i s e d by the C i t y . 
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