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Nue Cheer Franklin 

v. 

Valdez Catledge; 7-C's International, LLC; and Catledge Land 
Management, LP 

Appeal from Montgomery C i r c u i t Court 
(CV-09-30) 

BRYAN, Judge. 

Nue Cheer F r a n k l i n , the p l a i n t i f f below, appeals from a 

judgment e n t e r e d by the Montgomery C i r c u i t C ourt (the c i r c u i t 

c o u r t " ) d i s m i s s i n g c i v i l a c t i o n no. CV-09-30 due t o l a c k of 
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s u b j e c t - m a t t e r j u r i s d i c t i o n . We d i s m i s s the a p p e a l i n p a r t and 

a f f i r m i n p a r t . 

On October 31, 2008, F r a n k l i n , a c t i n g p r o se, sued V a l d e z 

C a t l e d g e ("Valdez") i n the Montgomery D i s t r i c t C ourt ("the 

d i s t r i c t c o u r t " ) , s t a t i n g a c l a i m of br e a c h of c o n t r a c t and 

s e e k i n g an award of damages i n the amount of $2,650. On 

November 18, 2008, b e f o r e V a l d e z had been s e r v e d w i t h p r o c e s s , 

F r a n k l i n moved the d i s t r i c t c o u r t t o t r a n s f e r her a c t i o n t o 

the c i r c u i t c o u r t . A t t a c h e d t o her motion was an u n s i g n e d 

amended c o m p l a i n t , which named 7-C's I n t e r n a t i o n a l , LLC ("7-

C ' s " ) , and C a t l e d g e Land Management, LP ("Catledge 

Management"), as a d d i t i o n a l d e f e n d a n t s ; added v a r i o u s t o r t 

c l a i m s ; and sought an award of $25,000 i n compensatory damages 

and an u n s p e c i f i e d amount of p u n i t i v e damages. On December 18, 

2008, the d i s t r i c t c o u r t e n t e r e d an o r d e r t r a n s f e r r i n g 

F r a n k l i n ' s a c t i o n t o the c i r c u i t c o u r t . 1 

1Because F r a n k l i n had s u c c e s s f u l l y i n v o k e d the 
j u r i s d i c t i o n of the d i s t r i c t c o u r t , such a t r a n s f e r was not 
a u t h o r i z e d by Alabama law. See Ex p a r t e L o f t i n , 540 So. 2d 65, 
67 ( A l a . 1988) ( h o l d i n g t h a t a p l a i n t i f f who had f i l e d h i s 
a c t i o n i n the d i s t r i c t c o u r t , had s t a t e d a c l a i m of 
n e g l i g e n c e , and had sought an amount of damages t h a t was 
w i t h i n the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t had 
s u c c e s s f u l l y i n v o k e d the j u r i s d i c t i o n of the d i s t r i c t c o u r t 
even i f the a c t u a l amount of damages he had s u f f e r e d exceeded 
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A f t e r the d i s t r i c t c o u r t e n t e r e d i t s o r d e r t r a n s f e r r i n g 

F r a n k l i n ' s a c t i o n t o the c i r c u i t c o u r t , V a l d e z was s e r v e d w i t h 

p r o c e s s on January 26, 2009. F r a n k l i n d i d not i n s t r u c t the 

c i r c u i t c o u r t t o se r v e 7-C's or C a t l e d g e Management a t t h a t 

t i m e . V a l d e z answered F r a n k l i n ' s c o m p l a i n t on Febr u a r y 20, 

2009. On A p r i l 17, 2009, F r a n k l i n moved f o r a summary 

judgment. F o l l o w i n g a h e a r i n g r e g a r d i n g F r a n k l i n ' s summary-

judgment motion on June 30, 2009, the c i r c u i t c o u r t , on J u l y 

15, 2009, i s s u e d an o r d e r e n t e r i n g a judgment a g a i n s t V a l d e z 

i n the amount of $550. On J u l y 28, 2009, F r a n k l i n f i l e d 

motions s e e k i n g the r e c u s a l of the c i r c u i t - c o u r t judge 

a s s i g n e d t o the a c t i o n , a new t r i a l , and the a d d i t i o n of 7-C's 

and C a t l e d g e Management as d e f e n d a n t s . On J u l y 31, 2009, 

F r a n k l i n i n s t r u c t e d the c i r c u i t - c o u r t c l e r k t o s e r v e 7-C's and 

C a t l e d g e Management w i t h p r o c e s s , and the y were s e r v e d on 

August 3, 2009. 

T h e r e a f t e r , the c i r c u i t - c o u r t judge a s s i g n e d t o the 

the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t and t h a t , once 
he had s u c c e s s f u l l y i n v o k e d the j u r i s d i c t i o n of the d i s t r i c t 
c o u r t , a t r a n s f e r of h i s a c t i o n t o c i r c u i t c o u r t based on an 
amendment of h i s c o m p l a i n t s e e k i n g an amount of damages 
g r e a t e r than the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t 
was i m p r o p e r ) . 
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a c t i o n r e c u s e d h i m s e l f , and the a c t i o n was a s s i g n e d t o another 

c i r c u i t - c o u r t judge, who a l s o r e c u s e d h i m s e l f . The a c t i o n was 

then a s s i g n e d t o a t h i r d c i r c u i t - c o u r t judge. The c i r c u i t 

c o u r t never r u l e d on F r a n k l i n ' s motion f o r a new t r i a l , and 

t h a t motion was d e n i e d by o p e r a t i o n of law on October 26, 

2009. See Rule 59.1, A l a . R. C i v . P. F r a n k l i n d i d not f i l e a 

n o t i c e of a p p e a l w i t h i n 42 days a f t e r October 26, 2009. 

F r a n k l i n moved f o r a summary judgment w i t h r e s p e c t t o 7-

C's and C a t l e d g e Management, and 7-C's and C a t l e d g e Management 

moved f o r a d i s m i s s a l of F r a n k l i n ' s a c t i o n . On F e b r u a r y 22, 

2010, f o l l o w i n g a h e a r i n g r e g a r d i n g those motions, the c i r c u i t 

c o u r t e n t e r e d a judgment d i s m i s s i n g the a c t i o n on the ground 

t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . On 

March 2, 2010, F r a n k l i n f i l e d a postjudgment motion, which the 

c i r c u i t c o u r t d e n i e d on March 5, 2010. 

A l s o on March 5, 2010, F r a n k l i n a p pealed t o t h i s c o u r t . 

Due t o l a c k of j u r i s d i c t i o n , t h i s c o u r t t r a n s f e r r e d the a p p e a l 

t o the supreme c o u r t , which t r a n s f e r r e d the a p p e a l back t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

As a t h r e s h o l d m a t t e r , V a l d e z , 7-C's, and C a t l e d g e 

Management move t h i s c o u r t t o d i s m i s s F r a n k l i n ' s a p p e a l on the 

4 



2090570 

ground t h a t her n o t i c e of a p p e a l was not t i m e l y f i l e d . I n 

supp o r t of t h e i r motion, V a l d e z , 7-C's, and C a t l e d g e 

Management argue t h a t the c i r c u i t c o u r t ' s J u l y 15, 2009, o r d e r 

e n t e r i n g a judgment a g a i n s t V a l d e z i n the amount of $550 was 

a f i n a l judgment and t h a t , because F r a n k l i n d i d not f i l e a 

n o t i c e o f a p p e a l w i t h i n 42 days a f t e r her motion f o r a new 

t r i a l was d e n i e d by o p e r a t i o n of law on October 26, 2009, her 

n o t i c e of ap p e a l was not t i m e l y f i l e d . 

Rule 4 ( f ) , A l a . R. C i v . P., p r o v i d e s : 

"When t h e r e are m u l t i p l e defendants and the summons 
... and the c o m p l a i n t have been s e r v e d on one or 
more, but not a l l , of the de f e n d a n t s , the p l a i n t i f f 
may pr o c e e d t o judgment as t o the defendant or 
defendants on whom p r o c e s s has been s e r v e d and, i f 
the judgment as t o the defendant or defendants who 
have been s e r v e d i s f i n a l i n a l l o t h e r r e s p e c t s , i t 
s h a l l be a f i n a l judgment. A f t e r the e n t r y of 
judgment, i f the p l a i n t i f f i s a b l e t o o b t a i n s e r v i c e 
on a defendant or defendants not p r e v i o u s l y s e r v e d 
(except, however, defendants d e s i g n a t e d as 
f i c t i t i o u s p a r t i e s as a l l o w e d by Rule 9 ( h ) , who 
s h a l l be deemed t o have been d i s m i s s e d v o l u n t a r i l y 
when the case was announced ready f o r t r i a l a g a i n s t 
o t h e r defendants sued by t h e i r t r u e names), the 
c o u r t s h a l l hear and determine the matter as t o such 
defendant or defendants i n the same manner as i f 
such defendant or defendants had o r i g i n a l l y been 
brought i n t o c o u r t , but such defendant or defendants 
s h a l l be a l l o w e d the b e n e f i t of any payment or 
s a t i s f a c t i o n t h a t may have been made on the judgment 
p r e v i o u s l y e n t e r e d i n the a c t i o n . " 

Thus, under Rule 4 ( f ) , the judgment e n t e r e d on J u l y 15, 2009, 
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a g a i n s t V a l d e z , the o n l y defendant who a t t h a t time had been 

s e r v e d w i t h p r o c e s s , was a f i n a l , a p p e a l a b l e judgment w i t h 

r e s p e c t t o V a l d e z . See B e d e l l v. Q u a l i t y Cas. I n s . Co., 958 

So. 2d 344 ( A l a . C i v . App. 2006); and W i l l i a m s v. Fox  

T e l e v i s i o n S t a t i o n s of Birmingham, I n c . , 959 So. 2d 1120 ( A l a . 

C i v . App. 2006), o v e r r u l e d on o t h e r grounds by Ex p a r t e Luker, 

25 So. 3d 1152 ( A l a . 2007). Consequently, F r a n k l i n was 

r e q u i r e d t o f i l e a n o t i c e of a p p e a l w i t h i n 42 days a f t e r the 

d e n i a l of her motion f o r a new t r i a l on October 26, 2009, i n 

o r d e r t o p e r f e c t an a p p e a l from t h a t judgment. See R u l e s 

4 ( a ) ( 1 ) and 4 ( a ) ( 3 ) , A l a . R. App. P.; B e d e l l ; and W i l l i a m s . 

Because F r a n k l i n d i d not f i l e a n o t i c e of a p p e a l w i t h i n 42 

days a f t e r the d e n i a l of her motion f o r a new t r i a l by 

o p e r a t i o n of law on October 26, 2009, she f a i l e d t o f i l e a 

t i m e l y n o t i c e of a p p e a l w i t h r e s p e c t t o the judgment a g a i n s t 

V a l d e z . I d . T h e r e f o r e , we g r a n t the motion t o d i s m i s s the 

a p p e a l w i t h r e s p e c t t o the judgment a g a i n s t V a l d e z . However, 

because Rule 4 ( f ) , A l a . R. C i v . P., a u t h o r i z e d the c i r c u i t 

c o u r t t o p r o c e e d w i t h the a d j u d i c a t i o n of F r a n k l i n ' s c l a i m s 

a g a i n s t 7-C's and C a t l e d g e Management a f t e r t h e y were s e r v e d 

w i t h p r o c e s s and because F r a n k l i n f i l e d a n o t i c e of a p p e a l 
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w i t h i n 42 days a f t e r the d e n i a l of her postjudgment motion 

c h a l l e n g i n g the Feb r u a r y 22, 2010, judgment of the c i r c u i t 

c o u r t d i s m i s s i n g those c l a i m s , we deny the motion t o d i s m i s s 

the a p p e a l w i t h r e s p e c t t o t h a t judgment. 

The F e b r u a r y 22, 2010, judgment h e l d , among o t h e r t h i n g s , 

t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over 

F r a n k l i n ' s a c t i o n because, the c i r c u i t c o u r t c o n c l u d e d , 

Alabama law d i d not a u t h o r i z e the t r a n s f e r of F r a n k l i n ' s 

a c t i o n t o the c i r c u i t c o u r t a f t e r she had s u c c e s s f u l l y i n v o k e d 

the j u r i s d i c t i o n of the d i s t r i c t c o u r t . We agree w i t h t h a t 

c o n c l u s i o n . 

By f i l i n g her a c t i o n i n d i s t r i c t c o u r t , s t a t i n g a c l a i m 

of b r e a c h of c o n t r a c t , and s e e k i n g an amount of damages t h a t 

was w i t h i n the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t , 

F r a n k l i n s u c c e s s f u l l y i n v o k e d the j u r i s d i c t i o n of the d i s t r i c t 

c o u r t . See Ex p a r t e L o f t i n , 540 So. 2d 65, 67 ( A l a . 1988) 

( h o l d i n g t h a t a p l a i n t i f f who f i l e d h i s a c t i o n i n the d i s t r i c t 

c o u r t , s t a t e d a c l a i m of n e g l i g e n c e , and sought an amount of 

damages t h a t was w i t h i n the j u r i s d i c t i o n a l l i m i t of the 

d i s t r i c t c o u r t had s u c c e s s f u l l y i n v o k e d the j u r i s d i c t i o n of 

the d i s t r i c t c o u r t even i f the a c t u a l amount of damages he had 
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s u f f e r e d exceeded the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t 

c o u r t ) . Having s u c c e s s f u l l y i n v o k e d the j u r i s d i c t i o n of the 

d i s t r i c t c o u r t , F r a n k l i n c o u l d o n l y seek damages i n excess of 

the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t by v o l u n t a r i l y 

d i s m i s s i n g , w i t h o u t p r e j u d i c e , the a c t i o n she had f i l e d i n the 

d i s t r i c t c o u r t and f i l i n g a new a c t i o n i n the c i r c u i t c o u r t 

t h a t sought an amount of damages t h a t was w i t h i n the 

j u r i s d i c t i o n of the c i r c u i t c o u r t . I d . ( r e c o g n i z i n g t h a t , when 

the d i s t r i c t c o u r t has j u r i s d i c t i o n over an a c t i o n f i l e d by 

the p l a i n t i f f i n t h a t c o u r t , the a p p r o p r i a t e p rocedure f o r the 

p l a i n t i f f t o invoke i n o r d e r t o seek damages i n excess of the 

j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t would be f o r the 

p l a i n t i f f t o v o l u n t a r i l y d i s m i s s , w i t h o u t p r e j u d i c e , h i s or 

her a c t i o n i n the d i s t r i c t c o u r t and f i l e a new a c t i o n i n the 

c i r c u i t c o u r t ) . As the c i r c u i t c o u r t c o r r e c t l y h e l d i n the 

a c t i o n now b e f o r e us, Alabama law does not a l l o w a p l a i n t i f f 

t o i n v o k e s u c c e s s f u l l y the j u r i s d i c t i o n of the d i s t r i c t c o u r t , 

s u b s e q u e n t l y amend h i s or her c o m p l a i n t t o seek an amount of 

damages i n excess of the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t 

c o u r t , and seek a t r a n s f e r of the a c t i o n t o the c i r c u i t c o u r t . 

I d . ( r e v e r s i n g a d e c i s i o n of t h i s c o u r t g r a n t i n g a p e t i t i o n 
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f o r a w r i t of mandamus d i r e c t i n g the c i r c u i t c o u r t t o g r a n t a 

w r i t of mandamus d i r e c t i n g the d i s t r i c t c o u r t t o a l l o w the 

p l a i n t i f f t o amend h i s c o m p l a i n t t o seek an amount of damages 

t h a t exceeded the j u r i s d i c t i o n a l l i m i t of the d i s t r i c t c o u r t 

as an i n i t i a l s t e p toward s e e k i n g a t r a n s f e r of h i s a c t i o n t o 

the c i r c u i t c o u r t ) . A c c o r d i n g l y , we a f f i r m the judgment of the 

c i r c u i t c o u r t i n s o f a r as i t d i s m i s s e d F r a n k l i n ' s c l a i m s 

a g a i n s t 7-C's and C a t l e d g e Management on the ground t h a t i t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . 

AFFIRMED IN PART; APPEAL DISMISSED IN PART. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs s p e c i a l l y . 
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MOORE, Judge, c o n c u r r i n g s p e c i a l l y . 

I f u l l y concur t h a t t h i s c o u r t must d i s m i s s the a p p e a l i n 

r e g a r d t o the J u l y 15, 2009, judgment e n t e r e d a g a i n s t V a l d e z 

C a t l e d g e ("Valdez") due t o i t s u n t i m e l i n e s s and t h a t t h i s 

c o u r t must a f f i r m the F e b r u a r y 22, 2010, judgment d i s m i s s i n g 

the a c t i o n a g a i n s t 7-C's I n t e r n a t i o n a l , LLC ("7-C's"), and 

C a t l e d g e Land Management, LP ("Catledge Management"), which 

was i m p r o p e r l y t r a n s f e r r e d from the d i s t r i c t c o u r t . However, 

I note t h a t , f o r the same reasons the main o p i n i o n concludes 

t h a t the c i r c u i t c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over 

the c l a i m s f i l e d a g a i n s t 7-C's and C a t l e d g e Management, the 

c i r c u i t c o u r t a l s o l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

c l a i m s f i l e d a g a i n s t V a l d e z , and, a c c o r d i n g l y , the J u l y 15, 

2009, judgment a g a i n s t V a l d e z i s v o i d f o r l a c k of s u b j e c t -

m a t t e r j u r i s d i c t i o n . Because of the u n t i m e l i n e s s of the 

a p p e a l from the J u l y 15, 2009, judgment, t h i s c o u r t i s 

p o w e r l e s s t o take any a c t i o n i n r e g a r d t o t h a t v o i d judgment; 

however, any p a r t y a g g r i e v e d by t h a t judgment may f i l e a R u l e 

6 0 ( b ) ( 4 ) , A l a . R. C i v . P., motion i n the c i r c u i t c o u r t t o have 

the judgment s e t a s i d e . 
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