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PITTMAN, Judge. 

R o b e r t F o r d B u r k e t t ("the husband") a p p e a l s f r o m a 

judgment d i v o r c i n g h i m f r o m Anne W i n k l e r B u r k e t t ("the w i f e " ) 

t h a t , among o t h e r t h i n g s , d i v i d e d t h e p a r t i e s ' m a r i t a l 

p r o p e r t y and a s s e t s , awarded p r i m a r y p h y s i c a l c u s t o d y o f t h e 
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p a r t i e s ' c h i l d r e n t o t h e w i f e , and o r d e r e d t h e h u s b a n d t o p a y 

c h i l d s u p p o r t and t o m a i n t a i n a $ 5 0 0 , 0 0 0 l i f e - i n s u r a n c e p o l i c y 

f o r t h e b e n e f i t o f t h e c h i l d r e n . 

The p a r t i e s were m a r r i e d i n 1 9 9 1 ; two c h i l d r e n were b o r n 

d u r i n g t h e m a r r i a g e : a d a u g h t e r , who was b o r n i n 1994 and a 

so n , who was b o r n i n 1 9 9 8 . The h u s b a n d had been s e l f -

e m p l o y e d as an i n s u r a n c e a g e n t and an i n v e s t m e n t b a n k e r 

t h r o u g h o u t t h e m a r r i a g e ; t h e e v i d e n c e e s t a b l i s h e d t h a t h i s 

g r o s s m o n t h l y income had been $3,105.50 i n 2007 and $3,666.17 

i n 2 0 0 8 . The w i f e had been e m p l o y e d b y t h e M a d i s o n C o u n t y 

C o m m i s s i o n f o r most o f t h e m a r r i a g e ; a t t h e t i m e o f t r i a l , t h e 

w i f e was s e r v i n g as t h e c o u n t y ' s e c o n o m i c - d e v e l o p m e n t d i r e c t o r 

and had e a r n e d a m o n t h l y g r o s s income o f $5,235.43 i n 2007 and 

$5,470.54 i n 2008. 

I n M a r c h 2007, t h e h u s b a n d f i l e d a c o m p l a i n t s e e k i n g , 

among o t h e r t h i n g s , a d i v o r c e f r o m t h e w i f e , an award o f j o i n t 

l e g a l and p h y s i c a l c u s t o d y o f t h e c h i l d r e n , an e q u i t a b l e 

d i v i s i o n o f t h e m a r i t a l a s s e t s , and an a l l o c a t i o n o f t h e 

m a r i t a l d e b t s . The w i f e f i l e d an a n s w e r ; she a l s o f i l e d a 

c o u n t e r c l a i m i n w h i c h she s o u g h t p r i m a r y p h y s i c a l c u s t o d y o f 

t h e c h i l d r e n , an award o f c h i l d s u p p o r t , an e q u i t a b l e d i v i s i o n 
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o f t h e m a r i t a l a s s e t s and a l l o c a t i o n o f t h e m a r i t a l d e b t s , and 

an award o f a t t o r n e y f e e s . The w i f e a l s o r e q u e s t e d t h a t t h e 

t r i a l c o u r t i n s t r u c t t h e p a r t i e s t o s p l i t t h e h o u s e h o l d c o s t s 

e q u a l l y d u r i n g t h e p e n d e n c y o f t h e d i v o r c e a c t i o n . 

A p e n d e n t e l i t e o r d e r was e n t e r e d i n June 2007 t h a t 

i n s t r u c t e d t h e p a r t i e s t o m a i n t a i n t h e s t a t u s quo d u r i n g t h e 

p e n d e n c y o f t h e l i t i g a t i o n . I n J a n u a r y 2008, t h e w i f e 

r e q u e s t e d t h a t t h e t r i a l c o u r t a p p o i n t a s p e c i a l m a s t e r t o 

a s s e s s t h e v a l u e o f t h e h u s b a n d ' s i n s u r a n c e a g e n c y and 

i n v e s t m e n t b u s i n e s s . F o l l o w i n g a h e a r i n g on t h e m a t t e r , i n 

O c t o b e r 2008, t h e t r i a l c o u r t a p p o i n t e d a s p e c i a l m a s t e r who 

was i n s t r u c t e d t o d e t e r m i n e b o t h t h e " f a i r m a r k e t v a l u e " and 

t h e " f a i r v a l u e " o f t h e h u s b a n d ' s b u s i n e s s e s f o r c o n s i d e r a t i o n 

a t t h e d i v o r c e t r i a l . S u b s e q u e n t l y , t h e w i f e f i l e d a m o t i o n 

s e e k i n g a c o n t e m p t j u d g m e n t a g a i n s t t h e h u s b a n d f o r h i s 

a l l e g e d f a i l u r e t o m a i n t a i n t h e s t a t u s quo r e g a r d i n g h o u s e h o l d 

e x p e n s e s p e n d e n t e l i t e . F o l l o w i n g a h e a r i n g i n M a r c h 2009, 

t h e t r i a l c o u r t m o d i f i e d t h e p e n d e n t e l i t e o r d e r by o r d e r i n g 

t h e p a r t i e s t o s h a r e t h e m o n t h l y h o u s e h o l d e x p e n s e s on a p r o 

r a t a b a s i s . The o r d e r i n s t r u c t e d t h e h u s b a n d t o d e p o s i t 

$1,437.08 m o n t h l y i n t o a j o i n t c h e c k i n g a c c o u n t , d i r e c t e d t h e 
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w i f e t o d e p o s i t $3,353.17 m o n t h l y i n t o t h e same a c c o u n t , 

mandated t h a t a l l m o n t h l y b i l l s be p a i d f r o m t h a t a c c o u n t , and 

r e q u i r e d t h a t a c c u r a t e r e c o r d s o f t h a t a c c o u n t be m a i n t a i n e d . 

The d i v o r c e t r i a l was c o n d u c t e d b etween S e p t e m b e r 29 and 

O c t o b e r 1, 2009. D u r i n g t h a t o r e t e n u s p r o c e e d i n g , t h e 

p a r t i e s , t h e c h i l d r e n ' s p a t e r n a l g r a n d m o t h e r , and t h e p a r t i e s ' 

t e e n a g e d d a u g h t e r t e s t i f i e d . I n a d d i t i o n , J o h n M c K i n n e y , a 

v o c a t i o n a l e v a l u a t o r , and D r . J o a n K e r r , a c h i l d p s y c h o l o g i s t , 

t e s t i f i e d . 

D u r i n g t h e t r i a l , t h e h u s b a n d t e s t i f i e d t h a t he had f i r s t 

e x p e r i e n c e d c o n c e r n s a b o u t t h e p a r t i e s ' m a r r i a g e d u r i n g t h e 

d a u g h t e r ' s i n f a n c y . He s t a t e d t h a t t h e w i f e w o u l d t y p i c a l l y 

f l y i n t o h y s t e r i c a l r a g e s , h i t t i n g h im and t h r o w i n g o b j e c t s ; 

he s t a t e d t h a t , a l t h o u g h t h o s e r a g e s had o c c u r r e d o n l y a b o u t 

once e a c h y e a r f o r t h e f i r s t p a r t o f t h e m a r r i a g e , t h e w i f e ' s 

t e mper had become p r o g r e s s i v e l y w o rse u n t i l , by 2005, he 

r e p o r t e d l y c o u l d n o t t o l e r a t e h e r t a n t r u m s any l o n g e r and 

began p l a n n i n g t o s e e k a d i v o r c e . The h u s b a n d s t a t e d t h a t one 

o f h i s o n g o i n g p r o b l e m s w i t h t h e w i f e was t h e f a c t t h a t he had 

been r e a r e d as a M e t h o d i s t and t h a t she was a member o f t h e 
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C h r i s t i a n S c i e n c e C h u r c h , w h i c h he c o n s i d e r e d t o be a 

" s t r a n g e " f a i t h . 

A n o t h e r f a c t o r i n t h e h u s b a n d ' s d e c i s i o n t o s e e k a 

d i v o r c e was t h e w i f e ' s a l l e g e d l y d e t e r i o r a t i n g r e l a t i o n s h i p 

w i t h t h e d a u g h t e r . The h u s b a n d a s s e r t e d t h a t t h e w i f e had 

been a b u s i v e t o w a r d him and t h e d a u g h t e r t h r o u g h o u t t h e 

m a r r i a g e ; however, he a d m i t t e d t h a t t h e w i f e had n e v e r i n j u r e d 

h im p h y s i c a l l y . The h u s b a n d c o n t e n d e d t h a t t h e d a u g h t e r ' s 

s c h o o l p r o b l e m s had been c a u s e d by h e r d e t e r i o r a t i n g 

r e l a t i o n s h i p w i t h t h e w i f e . He s t a t e d t h a t he c o u l d n o t 

t o l e r a t e t h e a r g u m e n t s b etween t h e w i f e and t h e d a u g h t e r o v e r 

s c h o o l w o r k and c u r f e w s , and, b a s e d upon h i s b e l i e f t h a t he had 

a b e t t e r r e l a t i o n s h i p w i t h t h e d a u g h t e r , t h e h u s b a n d o r a l l y 

c h a n g e d h i s c u s t o d y r e q u e s t t o s e e k an award o f p r i m a r y 

p h y s i c a l c u s t o d y o f t h e c h i l d r e n . 

The w i f e s t a t e d t h a t she had been t h e p r i m a r y c a r e g i v e r 

f o r t h e c h i l d r e n t h r o u g h o u t t h e m a r r i a g e . She a l s o t e s t i f i e d 

t h a t she had been w o r r i e d a b o u t t h e d a u g h t e r f o r s e v e r a l y e a r s 

b e f o r e f i n a l l y t a k i n g t h e d a u g h t e r t o a c h i l d p s y c h o l o g i s t 

recommended by t h e h u s b a n d , D r . K e r r . I n i t i a l l y , t h e w i f e 

t h o u g h t t h e d a u g h t e r m i g h t have a t t e n t i o n d e f i c i t d i s o r d e r 
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("ADD"), b u t she l e a r n e d t h a t t h e d a u g h t e r s u f f e r e d f r o m 

o p p o s i t i o n a l d e f i a n t d i s o r d e r ("ODD"). T h a t p r o b l e m had 

c a u s e d t h e d a u g h t e r t o d e f y h e r t e a c h e r s and t o f a i l s u b j e c t s 

i n s c h o o l b e c a u s e she w o u l d n o t c o m p l e t e h e r homework. The 

w i f e s t a t e d t h a t , a l t h o u g h she and t h e d a u g h t e r had engaged i n 

l o u d c o n f r o n t a t i o n s i n t h e p a s t , t h e d a u g h t e r was p r e s e n t l y 

l e a r n i n g t o do what was e x p e c t e d i n s c h o o l and a t home a f t e r 

r e c e i v i n g D r . K e r r ' s h e l p . The w i f e r e a s s e r t e d a t t r i a l h e r 

r e q u e s t t h a t she be awarded p r i m a r y p h y s i c a l c u s t o d y o f t h e 

c h i l d r e n . 

The w i f e t e s t i f i e d t h a t she had t r i e d t o e n c o u r a g e t h e 

h u s b a n d t o f i n d more l u c r a t i v e employment, b u t she s t a t e d t h a t 

he had r e s i s t e d . She n o t e d t h a t , d u r i n g d i s c o v e r y f o r t h e 

d i v o r c e , she had l e a r n e d t h a t t h e h u s b a n d had p a i d h i s s t a f f 

more t h a n he p a i d h i m s e l f f r o m h i s b u s i n e s s , and she s t a t e d 

t h a t h i s u n w i l l i n g n e s s t o s u p p o r t t h e f a m i l y had d i s g u s t e d 

h e r . She a c c u s e d t h e h u s b a n d o f i n t e n t i o n a l l y e a r n i n g l e s s 

t h a n he c o u l d i n o r d e r t o f o r c e h e r t o pay most, i f n o t a l l , 

o f t h e h o u s e h o l d e x p e n s e s . The w i f e t e s t i f i e d , and t h e 

h u s b a n d a d m i t t e d d u r i n g c r o s s - e x a m i n a t i o n , t h a t t h e h u s b a n d 

had f a i l e d t o c o m p l y w i t h t h e t r i a l c o u r t ' s p e n d e n t e l i t e 

6 



2090587 

o r d e r t o pay o n e - t h i r d o f t h e f a m i l y ' s l i v i n g e x p e n s e s b e f o r e 

t r i a l . The w i f e ' s d o c u m e n t a t i o n t h a t t h e h u s b a n d owed 

$23, 624.58 as r e i m b u r s e m e n t t o h e r f o r n o t p a y i n g t h o s e 

h o u s e h o l d e x p e n s e s was a d m i t t e d i n t o e v i d e n c e w i t h o u t 

o b j e c t i o n . 

The c h i l d r e n ' s p a t e r n a l g r a n d m o t h e r t e s t i f i e d t h a t , 

d u r i n g t h e m a r r i a g e , she had r e g u l a r l y k e p t t h e c h i l d r e n a f t e r 

s c h o o l and had o f t e n p r o v i d e d s u p p e r f o r t h e w h o l e f a m i l y two 

n i g h t s a week. She s t a t e d t h a t , a l t h o u g h t h e d a u g h t e r 

d i s o b e y e d t h e w i f e , t h e p a t e r n a l g r a n d m o t h e r had been b e t t e r 

a b l e t o c o n t r o l t h e d a u g h t e r ' s b e h a v i o r . I n a d d i t i o n , t h e 

p a t e r n a l g r a n d m o t h e r s t a t e d t h a t she b e l i e v e d t h a t t h e 

d a u g h t e r ' s p e r s o n a l i t y i s s u e s stemmed f r o m h e r t e m p e s t u o u s 

r e l a t i o n s h i p w i t h t h e w i f e t h a t d a t e d b a c k t o t h e d a u g h t e r ' s 

e a r l y c h i l d h o o d . She s a i d t h a t she remembered s e v e r a l 

o c c a s i o n s when t h e w i f e had g r a b b e d t h e d a u g h t e r ' s arm, 

d i g g i n g h e r f i n g e r n a i l s i n t o t h e arm t o g e t t h e d a u g h t e r ' s 

a t t e n t i o n o r t o d i s c i p l i n e t h e d a u g h t e r . The p a t e r n a l 

g r a n d m o t h e r o p i n e d t h a t t h e h u s b a n d had e x e r t e d a more c a l m i n g 

i n f l u e n c e on t h e d a u g h t e r and s u g g e s t e d t h a t , b e c a u s e she was 

a r e t i r e d s c h o o l t e a c h e r , she c o u l d h e l p t h e h u s b a n d work 
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t h r o u g h t h e d a u g h t e r ' s a c a d e m i c p r o b l e m s i f he r e c e i v e d 

p r i m a r y p h y s i c a l c u s t o d y o f t h e c h i l d r e n . 

The d a u g h t e r ' s t e s t i m o n y was s u r p r i s i n g l y m i l d i n l i g h t 

o f t h e h u s b a n d ' s c o n t e n t i o n s t h a t t h e w i f e had p h y s i c a l l y and 

e m o t i o n a l l y a b u s e d h e r . E s s e n t i a l l y , t h e d a u g h t e r r e l a t e d 

t h a t t h e w i f e had n e v e r t r u l y i n j u r e d h e r , b u t had o n l y 

s c r a t c h e d h e r arm w i t h h e r f i n g e r n a i l s and s p a n k e d h e r w i t h a 

r u l e r . The d a u g h t e r t e s t i f i e d t h a t when she m i s b e h a v e d o r 

p e r f o r m e d p o o r l y i n s c h o o l , t h e w i f e w o u l d c u s t o m a r i l y remove 

p r i v i l e g e s o r r e s t r i c t h e r e x t r a c u r r i c u l a r a c t i v i t i e s r a t h e r 

t h a n r e s o r t t o c o r p o r a l p u n i s h m e n t . The d a u g h t e r t e s t i f i e d 

t h a t t h e h u s b a n d had made an agreement w i t h h e r t o g i v e h e r 

c e r t a i n p r i v i l e g e s i f she d i d h e r homework and p e r f o r m e d w e l l 

i n s c h o o l . However, t h e d a u g h t e r s t a t e d , she was s t i l l n o t 

c o m p l e t i n g a l l o f h e r homework and, a t t h e t i m e o f t r i a l , was 

f a i l i n g s e v e r a l s u b j e c t s . She a l s o n o t e d t h a t t h e h u s b a n d 

a l m o s t n e v e r had d i s c i p l i n e d h e r , r e g a r d l e s s o f w h e t h e r she 

had d i s o b e y e d h i s i n s t r u c t i o n s . The d a u g h t e r a l s o t e s t i f i e d 

t h a t , a l t h o u g h she knew b o t h p a r e n t s l o v e d h e r , she w o u l d have 

more f r e e d o m and l e s s s t r u c t u r e i f she were t o l i v e w i t h t h e 

h u s b a n d . 
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D r . K e r r , t h e d a u g h t e r ' s c o u n s e l o r , t e s t i f i e d t h a t she 

had been h i r e d by t h e w i f e t o h e l p d i a g n o s e and t r e a t t h e 

d a u g h t e r b e f o r e t h e h u s b a n d f i l e d h i s d i v o r c e c o m p l a i n t . The 

w i f e s p e c i f i c a l l y a s k e d D r . K e r r t o h e l p h e r i m p r o v e h e r 

r e l a t i o n s h i p w i t h t h e d a u g h t e r and t o h e l p t h e d a u g h t e r 

i m p r o v e h e r g r a d e s and p e r f o r m a n c e i n s c h o o l . D r . K e r r had 

r u l e d o u t ADD b u t had d i a g n o s e d t h e d a u g h t e r w i t h ODD and 

i n t e r m i t t e n t e x p l o s i v e d i s o r d e r . D r . K e r r n o t e d t h a t t h e 

d a u g h t e r had a l o n g - s t a n d i n g p a t t e r n o f p o o r c o o p e r a t i o n , 

d e f i a n c e o f r u l e s , d i s r e g a r d f o r a u t h o r i t y , h y s t e r i c a l 

o u t b u r s t s , and temper t a n t r u m s . The d a u g h t e r had a h i s t o r y o f 

b e i n g a g g r e s s i v e w i t h h e r t e a c h e r s and o t h e r a d u l t s ; i n 

a d d i t i o n , she o f t e n v e r b a l l y d e n i g r a t e d , and a c t e d 

a g g r e s s i v e l y t o w a r d , h e r y o u n g e r b r o t h e r and h e r p a r e n t s . 

I n r e v i e w i n g t h e d a u g h t e r ' s two and o n e - h a l f y e a r s o f 

t r e a t m e n t , D r . K e r r n o t e d t h a t t h e h u s b a n d had c o n t i n u o u s l y 

e x h i b i t e d p o o r p a r e n t i n g t e c h n i q u e s i n d e a l i n g w i t h t h e 

d a u g h t e r ' s p r o b l e m s ; D r . K e r r c o n c l u d e d t h a t h i s r e f u s a l t o 

f o l l o w recommended p r o c e d u r e s had r e i n f o r c e d t h e d a u g h t e r ' s 

o p p o s i t i o n a l t e n d e n c i e s . D r . K e r r t e s t i f i e d t h a t , 

h i s t o r i c a l l y , t h e h u s b a n d and t h e p a t e r n a l g r a n d m o t h e r had 
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a l l o w e d t h e d a u g h t e r t o a c t o u t and t o engage i n v e r b a l and 

p h y s i c a l a g g r e s s i o n w i t h o u t any a t t e m p t t o d i s c i p l i n e h e r , and 

had t h e r e b y made t h e w i f e ' s p a r e n t i n g e f f o r t s more d i f f i c u l t . 

D r . K e r r c o n c l u d e d t h a t t h e h u s b a n d ' s i n a b i l i t y t o w o r k 

t o g e t h e r w i t h t h e w i f e t o s e t a p p r o p r i a t e b o u n d a r i e s and t o 

s u p p o r t t h e d a u g h t e r ' s m e n t a l - h e a l t h t r e a t m e n t p r o g r a m had 

u l t i m a t e l y d e l a y e d t h e d a u g h t e r ' s r e c o v e r y . D r . K e r r o p i n e d 

t h a t , i f a s k e d , t h e d a u g h t e r w o u l d p r o b a b l y r e q u e s t t o be 

p l a c e d i n t h e c u s t o d y o f t h e h u s b a n d b e c a u s e he w o u l d l e t h e r 

do w h a t e v e r she w a n t e d and w o u l d n o t g i v e h e r t h e d i s c i p l i n e 

o r s t r u c t u r e t h a t she n e e d e d . 1 

M c K i n n e y s t a t e d t h a t he had been h i r e d by t h e w i f e t o 

e v a l u a t e t h e e a r n i n g c a p a b i l i t y o f t h e h u s b a n d . M c K i n n e y 

n o t e d t h a t t h e h u s b a n d was 50 y e a r s o l d , t h a t he had e a r n e d a 

m a s t e r ' s d e g r e e i n e c o n o m i c s f r o m Fordham U n i v e r s i t y , and t h a t 

he had been e m p l o y e d i n t h e b a n k i n g i n d u s t r y b e f o r e o p e n i n g 

h i s i n s u r a n c e a g e n c y i n 1 9 9 1 . A t t h e t i m e o f t r i a l , t h e 

h u s b a n d was a l s o t h e s o l e owner o f an i n v e s t m e n t company and 

s e r v e d on t h e b o a r d o f d i r e c t o r s o f a l o c a l bank. B a s e d upon 

t h e h u s b a n d ' s e d u c a t i o n and p r o f e s s i o n a l e x p e r i e n c e , M c K i n n e y 

1 I n t e r e s t i n g l y , a t t r i a l , the daughter a c t u a l l y o p i n e d 
t h a t she would p r e f e r not t o l i v e w i t h e i t h e r p a r e n t . 
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s t a t e d t h a t he c o u l d e a r n b e tween $40,000 and $42,000 a n n u a l l y 

w o r k i n g d i r e c t l y f o r a m a j o r i n s u r a n c e company. I n f a c t , 

b a s e d on t h e h u s b a n d ' s y e a r s o f e x p e r i e n c e i n t h a t i n d u s t r y , 

M c K i n n e y s t a t e d t h a t he w o u l d more l i k e l y e a r n a s a l a r y i n t h e 

r a n g e o f $62,000 t o $70,000 p e r y e a r . M o r e o v e r , b e c a u s e o f 

t h e h u s b a n d ' s management e x p e r i e n c e i n t h e f i n a n c i a l and 

i n v e s t m e n t i n d u s t r i e s , M c K i n n e y t e s t i f i e d t h a t t h e h u s b a n d 

c o u l d e a r n b e tween $90,000 and $113,000 a n n u a l l y i n a 

management p o s i t i o n w i t h a l o c a l bank. 

A c c o r d i n g t o t h e s p e c i a l m a s t e r ' s v a l u a t i o n o f t h e 

h u s b a n d ' s b u s i n e s s e s , t h e f a i r v a l u e o f t h e h u s b a n d ' s 

i n s u r a n c e a g e n c y was $500 and t h e f a i r v a l u e o f h i s s h a r e o f 

t h e i n v e s t m e n t f i r m was $170,000. The h u s b a n d a l s o j o i n t l y 

owned a c o m m e r c i a l b u i l d i n g w i t h t h e p a t e r n a l g r a n d m o t h e r ; 

t h a t b u i l d i n g h o u s e d h i s two b u s i n e s s e s and had been a p p r a i s e d 

a t a v a l u e o f $520,000. The d e b t owed on t h a t c o m m e r c i a l 

b u i l d i n g was a p p r o x i m a t e l y $ 1 3 9 , 0 0 0 ; t h u s , t h e h u s b a n d ' s s h a r e 

o f t h e e q u i t y i n t h a t b u i l d i n g was a p p r o x i m a t e l y $190,500 

($520 , 000 - $139, 000 d i v i d e d by ^'^). The w i f e a s k e d t h a t she 

be awarded o n e - h a l f o f t h e m a r i t a l i n t e r e s t i n t h o s e a s s e t s . 
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The w i f e t e s t i f i e d t h a t , a l t h o u g h t h e m a r i t a l r e s i d e n c e 

had been a p p r a i s e d a t $178,000, i t needed r e p a i r s o f 

a p p r o x i m a t e l y $20,000 b e f o r e i t c o u l d be p l a c e d on t h e m a r k e t 

f o r s a l e . The p a r t i e s s t i l l owed a b o u t $45,000 on t h a t 

p r o p e r t y a t t h e t i m e o f t r i a l . The w i f e a s k e d t h a t she be 

a l l o w e d t o buy t h e h u s b a n d ' s i n t e r e s t i n t h e m a r i t a l r e s i d e n c e 

so t h a t she c o u l d c o n t i n u e r a i s i n g t h e c h i l d r e n i n f a m i l i a r 

s u r r o u n d i n g s . 

I n November 2009, t h e t r i a l c o u r t e n t e r e d a d i v o r c e 

j udgment t h a t awarded j o i n t l e g a l c u s t o d y o f t h e c h i l d r e n t o 

t h e p a r t i e s b u t awarded p r i m a r y p h y s i c a l c u s t o d y t o t h e w i f e . 

The h u s b a n d was awarded s t a n d a r d v i s i t a t i o n w i t h t h e c h i l d r e n 

and o r d e r e d t o pay m o n t h l y c h i l d s u p p o r t i n t h e amount o f 

$660. The w i f e was i n s t r u c t e d t o m a i n t a i n m e d i c a l - i n s u r a n c e 

c o v e r a g e on t h e c h i l d r e n , and t h e p a r t i e s were i n s t r u c t e d t o 

e q u a l l y s h a r e any o f t h e c h i l d r e n ' s u n c o v e r e d h e a l t h - r e l a t e d 

e x p e n s e s . The h u s b a n d was o r d e r e d t o m a i n t a i n l i f e - i n s u r a n c e 

c o v e r a g e o f a t l e a s t $500,000 l i s t i n g t h e c h i l d r e n as p r i m a r y 

b e n e f i c i a r i e s f o r as l o n g as he was o b l i g a t e d t o pay c h i l d 

s u p p o r t . 
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The judgment awarded t h e m a r i t a l r e s i d e n c e t o t h e w i f e , 

o r d e r e d h e r t o pay t h e h u s b a n d $40,000 f o r h i s s h a r e o f t h e 

e q u i t y i n t h e r e s i d e n c e , and o r d e r e d t h e h u s b a n d t o e x e c u t e a 

w a r r a n t y deed c o n v e y i n g h i s i n t e r e s t i n t h e r e s i d e n c e t o t h e 

w i f e w i t h i n 30 d a y s . The h u s b a n d was a w a r d e d 100% o f h i s 

i n t e r e s t i n b o t h o f h i s b u s i n e s s e s and i n t h e c o m m e r c i a l 

p r o p e r t y t h a t h o u s e d h i s b u s i n e s s e s . The h u s b a n d and t h e w i f e 

were e a c h awarded a l l i n t e r e s t i n t h e i r v a r i o u s i n d i v i d u a l 

r e t i r e m e n t a c c o u n t s . The h u s b a n d was awarded bank a c c o u n t s 

o pened i n h i s own name and h i s b u s i n e s s e s ' names, b u t t h e 

p a r t i e s were o r d e r e d t o e q u a l l y d i v i d e t h e moneys h e l d i n 

t h e i r j o i n t c h e c k i n g a c c o u n t and i n v e s t e d i n t h e i r " w h o l e -

l i f e " i n s u r a n c e p o l i c i e s . The w i f e was awarded one motor 

v e h i c l e , and t h e h u s b a n d was awarded t h e p a r t i e s ' r e m a i n i n g 

f o u r v e h i c l e s and b o a t . E a c h p a r t y was awarded a s p e c i f i c 

l i s t o f p e r s o n a l and h o u s e h o l d i t e m s . E a c h p a r t y was o r d e r e d 

t o pay o n e - h a l f o f two s p e c i f i c c r e d i t - c a r d d e b t s , and e a c h 

p a r t y was o r d e r e d t o pay a l l t h e i n d e b t e d n e s s on two o t h e r 

c r e d i t - c a r d a c c o u n t s . 

B o t h p a r t i e s f i l e d p o s t j u d g m e n t m o t i o n s , and, f o l l o w i n g 

a h e a r i n g , t h e t r i a l c o u r t amended t h e judgment t o c l a r i f y 
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w h i c h c r e d i t - c a r d d e b t s were t o be p a i d i n d i v i d u a l l y and 

w h i c h were t o be s p l i t e q u a l l y b e t w e e n t h e p a r t i e s . I n 

a d d i t i o n , t h e h u s b a n d was s p e c i f i c a l l y awarded t h e p a r t i e s ' 

K a w a s a k i f o u r - w h e e l a l l - t e r r a i n v e h i c l e , and t h e w i f e was 

awarded f o u r s p e c i f i c i t e m s o f m a r i t a l p r o p e r t y . The w i f e was 

a l s o i n s t r u c t e d t o r e f i n a n c e t h e m a r i t a l r e s i d e n c e by 

o b t a i n i n g a new l o a n s o l e l y i n h e r name and t o h o l d t h e 

h u s b a n d h a r m l e s s as t o any r e m a i n i n g d e b t s e c u r e d by t h a t 

p r o p e r t y . The h u s b a n d , on a p p e a l , c h a l l e n g e s t h e c h i l d -

c u s t o d y award, t h e m a r i t a l - p r o p e r t y d i v i s i o n , and t h e 

r e q u i r e m e n t t o m a i n t a i n $500,000 i n l i f e i n s u r a n c e d u r i n g t h e 

c h i l d r e n ' s m i n o r i t y . 

When a p p e l l a t e c o u r t s r e v i e w a c h i l d - c u s t o d y 

d e t e r m i n a t i o n t h a t was b a s e d upon e v i d e n c e p r e s e n t e d o r e 

t e n u s , we presume t h e t r i a l c o u r t ' s d e c i s i o n i s c o r r e c t : "'A 

c u s t o d y d e t e r m i n a t i o n o f t h e t r i a l c o u r t e n t e r e d upon o r a l 

t e s t i m o n y i s a c c o r d e d a p r e s u m p t i o n o f c o r r e c t n e s s on 

a p p e a l . ' " Ex p a r t e P e r k i n s , 646 So. 2d 46, 47 ( A l a . 

1 9 9 4 ) ( q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 2d 410, 412 ( A l a . 

C i v . App. 1 9 9 3 ) ) . " T h i s p r e s u m p t i o n i s b a s e d on t h e t r i a l 

c o u r t ' s u n i q u e p o s i t i o n t o d i r e c t l y o b s e r v e t h e w i t n e s s e s and 
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t o a s s e s s t h e i r demeanor and c r e d i b i l i t y . ... ' I n c h i l d 

c u s t o d y c a s e s e s p e c i a l l y , t h e p e r c e p t i o n o f an a t t e n t i v e t r i a l 

j u d g e i s o f g r e a t i m p o r t a n c e . ' W i l l i a m s v. W i l l i a m s , 402 So. 

2d 1029, 1032 ( A l a . C i v . App. 1 9 8 1 ) . " Ex p a r t e Fann, 810 So. 

2d 631, 633 ( A l a . 2 0 0 1 ) . 

The h u s b a n d s u m m a r i z e s i n h i s b r i e f t o t h i s c o u r t t h e 

t e s t i m o n y t h a t , he s a y s , s u p p o r t s h i s c o n t e n t i o n t h a t t h e w i f e 

had a b u s e d t h e d a u g h t e r and had been t h e u n d e r l y i n g c a u s e o f 

d a u g h t e r ' s m e n t a l - h e a l t h i s s u e s . He a l s o p o i n t s o u t t h a t t h e 

d a u g h t e r had e x p r e s s e d a d e s i r e t o l i v e w i t h t h e h u s b a n d . The 

p r o b l e m w i t h t h e h u s b a n d ' s c o n t e n t i o n i s t h a t t h e r e was 

e q u a l l y p r o b a t i v e t e s t i m o n y i n d i c a t i n g t h a t t h e d a u g h t e r ' s 

m e n t a l - h e a l t h i s s u e s had been e x a c e r b a t e d by t h e h u s b a n d ' s 

f a i l u r e t o d i s c i p l i n e t h e d a u g h t e r and t o s u p p o r t t h e w i f e i n 

s e t t i n g a c a d e m i c g o a l s . R a t h e r t h a n b e l a b o r t h e c o n f l i c t i n g 

t e s t i m o n y , we s i m p l y a c k n o w l e d g e t h a t " [ t ] h e t r i a l c o u r t i s 

i n t h e b e s t p o s i t i o n t o make a c u s t o d y d e t e r m i n a t i o n -- i t 

h e a r s t h e e v i d e n c e and o b s e r v e s t h e w i t n e s s e s . A p p e l l a t e 

c o u r t s do n o t s i t i n judgment o f d i s p u t e d e v i d e n c e t h a t was 

p r e s e n t e d o r e t e n u s b e f o r e t h e t r i a l c o u r t i n a c u s t o d y 

h e a r i n g . " Ex p a r t e B r y o w s k y , 67 6 So. 2d 1322, 1324 ( A l a . 
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1 9 9 6 ) ; see a l s o Ex p a r t e P e r k i n s , 646 So. 2d 4 6, 47 ( A l a . 

1 9 9 4 ) . F a c t u a l d e t e r m i n a t i o n s b a s e d on c o n f l i c t i n g e v i d e n c e 

a r e w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . See C.B.B. 

v. J.S.D., 831 So. 2d 620, 622 ( A l a . C i v . App. 2 0 0 2 ) . B a s e d 

upon t h e r e c o r d p r e s e n t e d , we c a n n o t c o n c l u d e t h a t t h e t r i a l 

c o u r t e r r e d i n i t s d e t e r m i n a t i o n t o award p r i m a r y p h y s i c a l 

c u s t o d y o f t h e c h i l d r e n t o t h e w i f e . 

The h u s b a n d a l s o a s s e r t s t h a t t h e t r i a l c o u r t i n e q u i t a b l y 

d i v i d e d t h e p a r t i e s ' m a r i t a l a s s e t s . 

"The t r i a l c o u r t i s a f f o r d e d a w i d e d e g r e e o f 
d i s c r e t i o n i n d i v i d i n g t h e m a r i t a l a s s e t s o f t h e 
p a r t i e s upon d i v o r c e . Moody v. Moody, 641 So. 2d 818 
( A l a . C i v . App. 1 9 9 4 ) . The o n l y l i m i t a t i o n on t h a t 
d i s c r e t i o n i s t h a t t h e d i v i s i o n o f p r o p e r t y be 
e q u i t a b l e u n d e r t h e c i r c u m s t a n c e s o f t h e p a r t i c u l a r 
c a s e , and t h e t a s k o f d e t e r m i n i n g what i s e q u i t a b l e 
f a l l s t o t h e t r i a l c o u r t . Ross v. R o s s , 447 So. 2d 
812 ( A l a . C i v . App. 1 9 8 4 ) . T h i s c o u r t must c o n s i d e r 
t h e i s s u e s o f p r o p e r t y d i v i s i o n and a l i m o n y t o g e t h e r 
when r e v i e w i n g t h e d e c i s i o n o f t h e t r i a l c o u r t , 
A l b e r t s o n v. A l b e r t s o n , 678 So. 2d 118, 120 ( A l a . 
C i v . App. 1 9 9 5 ) , and, b e c a u s e t h e f a c t s and 
c i r c u m s t a n c e s o f e a c h d i v o r c e c a s e a r e d i f f e r e n t , 
t h i s c o u r t must a l s o c o n s i d e r t h e p a r t i c u l a r f a c t s 
and c i r c u m s t a n c e s o f t h e c a s e b e i n g r e v i e w e d . Murphy  
v. Murphy, 624 So. 2d 620 , 623 ( A l a . C i v . App. 
1 9 9 3 ) . I n m a k i n g t h e d i v i s i o n , t h e t r i a l c o u r t may 
c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g t h e p a r t i e s ' 
r e s p e c t i v e p r e s e n t and f u t u r e e a r n i n g c a p a c i t i e s , 
t h e i r age and h e a l t h , t h e i r c o n d u c t , t h e d u r a t i o n o f 
t h e m a r r i a g e , and t h e v a l u e and t y p e o f m a r i t a l 
p r o p e r t y . L u t z v. L u t z , 485 So. 2d 1174 ( A l a . C i v . 
App. 1 9 8 6 ) . The p r o p e r t y d i v i s i o n made by t h e t r i a l 
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c o u r t w i l l n o t be s e t a s i d e on a p p e a l a b s e n t a 
p a l p a b l e abuse o f t h a t d i s c r e t i o n . I d . " 

C a n t r e l l v. C a n t r e l l , 773 So. 2d 487, 489-90 ( A l a . C i v . App. 

2 0 0 0 ) ; see a l s o Ex p a r t e F o l e y , 864 So. 2d 1094, 1097 ( A l a . 

2 0 0 3 ) . 

A l t h o u g h t h e h u s b a n d c o n t e n d s t h a t t h e t r i a l c o u r t ' s 

m a r i t a l - p r o p e r t y d i v i s i o n was e r r o n e o u s , we n o t e t h e 

s t a t e m e n t i n C a n t r e l l t o t h e e f f e c t t h a t t h e t r i a l c o u r t has 

t h e d i s c r e t i o n t o c o n s i d e r numerous f a c t o r s when d i v i d i n g 

m a r i t a l p r o p e r t y . The h u s b a n d makes much o f t h e o v e r a l l 

m o n e t a r y p e r c e n t a g e s o f m a r i t a l p r o p e r t y awarded i n t h e 

d i v o r c e j u d g m e n t ; i n f o c u s i n g s o l e l y on t h e r e l a t i v e m o n e t a r y 

p e r c e n t a g e s e a c h p a r t y r e c e i v e d , he f a i l s t o p e r c e i v e t h a t t h e 

t r i a l c o u r t awarded h im more t h a n he r e q u e s t e d and awarded t h e 

w i f e much l e s s t h a n what she had s o u g h t . The h u s b a n d 

c o n t e n d s t h a t t h e p r o p e r t y d i v i s i o n was i n e q u i t a b l e b e c a u s e 

t h e w i f e was awarded, by h i s c a l c u l a t i o n s , a p p r o x i m a t e l y 3/4 

t o 4/5 o f t h e m a r i t a l e s t a t e . However, t h e e v i d e n c e f r o m t h e 

l e n g t h y t r i a l i n d i c a t e d t h a t t h e w i f e had been t h e f a m i l y ' s 

p r i m a r y wage e a r n e r and had p r o v i d e d b e tween 2/3 and 3/4 o f 

t h e f u n d s e x p e n d e d by t h e p a r t i e s t o a c q u i r e t h e m a r i t a l 

a s s e t s . I n a d d i t i o n , t h e w i f e a d d u c e d e v i d e n c e i n d i c a t i n g 
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t h a t t h e h u s b a n d had s y s t e m a t i c a l l y u n d e r p a i d h i m s e l f , 

a p p a r e n t l y d o i n g so i n o r d e r t o p l a c e a g r e a t e r b u r d e n o f 

d e f r a y i n g t h e h o u s e h o l d e x p e n s e s on t h e w i f e . 

M o r e o v e r , t h e h u s b a n d was awarded a l l o f h i s m a r i t a l 

i n t e r e s t i n t h e c o m m e r c i a l b u i l d i n g he j o i n t l y owns w i t h t h e 

p a t e r n a l g r a n d m o t h e r , h i s p e r s o n a l r e t i r e m e n t a c c o u n t s , and 

t h e e q u i t y i n h i s two b u s i n e s s e s . A s i m p l e r e v i e w o f t h e 

numbers does n o t s u p p o r t t h e h u s b a n d ' s c o n t e n t i o n t h a t t h e 

d i v i s i o n o f a s s e t s u n f a i r l y f a v o r e d t h e w i f e . N e i t h e r p a r t y 

r e q u e s t e d any p o r t i o n o f t h e o t h e r p a r t y ' s r e t i r e m e n t 

a c c o u n t s , so ( u s i n g t h e h u s b a n d ' s f i g u r e s and r e m o v i n g b o t h 

p a r t i e s ' r e t i r e m e n t a c c o u n t s ) t h e f o l l o w i n g a l l o c a t i o n o f 

a s s e t s i s r e v e a l e d : $245,619 t o t h e w i f e and $250,113.55 t o 

t h e h u s b a n d . Under t h e c i r c u m s t a n c e s p r e s e n t e d , t h a t n e a r l y 

e q u a l d i v i s i o n o f t h e p a r t i e s ' r e m a i n i n g a s s e t s c a n n o t be 

c o n s i d e r e d an e r r o n e o u s p r o p e r t y d i v i s i o n . We c o n c l u d e t h a t 

t h e h u s b a n d ' s c o n t e n t i o n as t o t h i s i s s u e i s w i t h o u t m e r i t . 

The h u s b a n d a l s o a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

o r d e r i n g him t o " s e c u r e " h i s c h i l d - s u p p o r t o b l i g a t i o n by 

a c q u i r i n g l i f e - i n s u r a n c e c o v e r a g e i n t h e amount o f $ 5 0 0 , 0 0 0 . 2 

2We note t h a t the husband does not a s s e r t t h a t the t r i a l 
c o u r t ' s l i f e - i n s u r a n c e mandate i s an improper d e v i a t i o n from 
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The Alabama Supreme C o u r t has p r e v i o u s l y s t a t e d t h a t " [ m ] i n o r 

c h i l d r e n a r e commonly d e s i g n a t e d as b e n e f i c i a r i e s o f l i f e 

i n s u r a n c e p o l i c i e s as 'an a s p e c t o f c h i l d s u p p o r t ' p u r s u a n t t o 

an o r d e r o f d i v o r c e . " W h i t t e n v. W h i t t e n , 592 So. 2d 183, 186 

n.4 ( A l a . 1 9 9 1 ) . "Whether t o o r d e r a p a r t y t o m a i n t a i n a l i f e 

i n s u r a n c e p o l i c y f o r t h e b e n e f i t o f m i n o r c h i l d r e n i s w i t h i n 

t h e d i s c r e t i o n o f t h e t r i a l c o u r t . " K i r k l a n d v. K i r k l a n d , 860 

So. 2d 1283, 1288 ( A l a . C i v . App. 2 0 0 3 ) . 

The t h r u s t o f t h e h u s b a n d ' s a s s e r t i o n r e g a r d i n g t h e 

i n s u r a n c e r e q u i r e m e n t i s t h a t , i n h i s v i e w , h i s t o t a l c h i l d -

s u p p o r t o b l i g a t i o n c a n n o t p o s s i b l y be more t h a n $61,000. 

However, t h e t r i a l c o u r t h e a r d e v i d e n c e t e n d i n g t o show t h a t 

t h e h u s b a n d has had a h i s t o r y o f n o t m e e t i n g h i s f i n a n c i a l 

o b l i g a t i o n s t o and f o r t h e f a m i l y and may w e l l have c o n c l u d e d 

t h a t t h e t o t a l amount t h a t t h e h u s b a n d w i l l e v e n t u a l l y owe 

w i l l be e n h a n c e d by p r e - and p o s t j u d g m e n t i n t e r e s t . I n 

a d d i t i o n , t h e y o u n g e r c h i l d w i l l n o t r e a c h t h e age o f m a j o r i t y 

u n t i l J u l y 2017, and, d u r i n g t h e i n t e r v e n i n g y e a r s , t h e 

h u s b a n d ' s c h i l d - s u p p o r t o b l i g a t i o n i s u p w a r d l y m o d i f i a b l e 

b a s e d upon t h e u s u a l c o n s i d e r a t i o n s . M o r e o v e r , t h e h u s b a n d 

the r e q u i r e m e n t s of Rule 32(A), A l a . R. Jud. Admin. 
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may be r e q u i r e d t o pay p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t a f t e r 

t h e c h i l d r e n r e a c h t h e age o f m a j o r i t y , and o b t a i n i n g l i f e 

i n s u r a n c e t o s e c u r e t h o s e payments a t age 58 may be d i f f i c u l t , 

i f n o t i m p o s s i b l e . 

A l t h o u g h we m i g h t n o t have d e c i d e d t o l e v y a s i m i l a r 

i n s u r a n c e r e q u i r e m e n t on t h e h u s b a n d , n o t h i n g i n t h e judgment 

p r e v e n t s t h e h u s b a n d f r o m naming t h e c h i l d r e n as b e n e f i c i a r i e s 

on t h e e x i s t i n g i n s u r a n c e p o l i c i e s awarded t o him i n t h e 

d i v o r c e . A l t h o u g h t h e r e c o r d c o n t a i n s e v i d e n c e o f t h e p r e s e n t 

v a l u e o f t h e p a r t i e s ' w h o l e - l i f e i n s u r a n c e p o l i c i e s , we do n o t 

have t h e f a c e v a l u e o f t h o s e p o l i c i e s ; i t i s l i k e l y t h a t t h e 

f a c e v a l u e o f t h e p r e e x i s t i n g p o l i c i e s awarded t o t h e h u s b a n d 

e q u a l o r e x c e e d t h e amount o r d e r e d by t h e j u d g m e n t . B e c a u s e 

t h e h u s b a n d has n o t p r e s e n t e d r e c o r d e r r o r as t o t h i s i s s u e , 

we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e 

e r r o r by o r d e r i n g t h e h u s b a n d t o s e c u r e h i s c h i l d - s u p p o r t 

o b l i g a t i o n w i t h $500,000 i n l i f e - i n s u r a n c e c o v e r a g e . 

The t r i a l c o u r t ' s judgment i s due t o be a f f i r m e d . I n 

a d d i t i o n , t h e w i f e a s k s t h i s c o u r t f o r an award o f $5,000 i n 

a t t o r n e y f e e s f o r d e f e n d i n g t h e t r i a l c o u r t ' s judgment (as t o 

w h i c h , she c l a i m s , t h e l a w i s w e l l s e t t l e d r e g a r d i n g e a c h 
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i s s u e r a i s e d ) . The w i f e ' s r e q u e s t f o r an a t t o r n e y - f e e award 

on a p p e a l i s g r a n t e d i n t h e amount o f $2,500. 

AFFIRMED. 

Thompson, P . J . , and Thomas, J . , c o n c u r . 

Moore, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , w h i c h B r y a n , J . , j o i n s . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur w i t h the m a j o r i t y ' s a f f i r m a n c e of the t r i a l 

c o u r t ' s judgment t o the e x t e n t t h a t i t awarded p r i m a r y 

p h y s i c a l c u s t o d y of the c h i l d r e n t o the w i f e and d i v i d e d the 

p a r t i e s ' p r o p e r t y . I r e s p e c t f u l l y d i s s e n t , however, as t o the 

m a j o r i t y ' s a f f i r m a n c e of the t r i a l c o u r t ' s judgment t o the 

e x t e n t t h a t i t r e q u i r e s the husband t o " m a i n t a i n l i f e 

i n s u r a n c e i n s u r i n g h i s l i f e and p r o v i d i n g death b e n e f i t s i n an 

amount not l e s s than $500, 000.00 w i t h the p a r t i e s ' minor 

c h i l d r e n b e i n g d e s i g n a t e d as the p r i m a r y b e n e f i c i a r i e s , f o r so 

l o n g as c h i l d s u pport i s p a y a b l e h e r e u n d e r . " 

" G e n e r a l l y , whether t o r e q u i r e a p a r e n t t o m a i n t a i n a 

l i f e i n s u r a n c e p o l i c y f o r the b e n e f i t of h i s [ o r h e r ] minor 

c h i l d r e n i s w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t . " 

Goetsch v. Goetsch, 990 So. 2d 403, 412 ( A l a . C i v . App. 2008) . 

As t h i s c o u r t has p r e v i o u s l y h e l d , the reason f o r " r e q u i r i n g 

s u p p o r t i n g p a r e n t s t o m a i n t a i n l i f e i n s u r a n c e f o r the b e n e f i t 

of t h e i r c h i l d r e n [ i s , ] q u i t e o b v i o u s l y , ... t o i n s u r e 

t h a t minor c h i l d r e n w i l l r e c e i v e s upport i n the event the 

s u p p o r t i n g p a r e n t d i e s . " Jordan v. Jordan, 688 So. 2d 839, 

842 ( A l a . C i v . App. 1997). I n the p r e s e n t case, as the 
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husband c o r r e c t l y p o i n t s out, the t o t a l amount of c h i l d 

s u p port he w i l l be r e q u i r e d t o pay under the d i v o r c e judgment 

i s $60,720; 3 however, the d i v o r c e judgment r e q u i r e s the 

husband t o m a i n t a i n a l i f e - i n s u r a n c e p o l i c y on h i s l i f e i n the 

amount of $500,000, an amount more than 8 times g r e a t e r than 

the t o t a l amount of c h i l d s u pport he i s r e q u i r e d t o pay under 

the d i v o r c e judgment. A l t h o u g h i n t e r e s t would accrue on any 

c h i l d - s u p p o r t payments the husband might f a i l t o make, i t i s 

h i g h l y improbable t h a t any a c c r u e d i n t e r e s t would t o t a l 

$439,280. F u r t h e r , a l t h o u g h the main o p i n i o n a s s e r t s t h a t the 

husband's c h i l d - s u p p o r t o b l i g a t i o n may be m o d i f i e d i n a f u t u r e 

a c t i o n or t h a t he may be r e q u i r e d t o pay p o s t m i n o r i t y s u p p o r t , 

I conclude t h a t t o r e q u i r e the husband t o secure an o b l i g a t i o n 

r e s u l t i n g from a p o t e n t i a l judgment i n a f u t u r e a c t i o n t h a t 

has not y e t been f i l e d i s beyond s p e c u l a t i v e . Even i f the 

t r i a l c o u r t had c o n s i d e r e d t h a t p o s s i b i l i t y , i t would have 

exceeded i t s d i s c r e t i o n i n d o i n g so. See T r e u s d e l l v.  

T r e u s d e l l , 671 So. 2d 699, 701 ( A l a . C i v . App. 1995) ("[T]he 

3The husband's c h i l d - s u p p o r t o b l i g a t i o n commenced on 
December 1, 2009. The younger c h i l d w i l l r e ach the age of 
m a j o r i t y on J u l y 16, 2017. Thus, the husband w i l l be r e q u i r e d 
t o make 92 monthly payments of $660, which t o t a l $60,720. 
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m a t t e r of c h i l d support i s d i s c r e t i o n a r y , and i n r u l i n g on 

t h a t m a t t e r , the c o u r t must c o n s i d e r the needs of the c h i l d 

and the p a r e n t ' s p r e s e n t a b i l i t y t o meet those needs, w i t h o u t  

s p e c u l a t i o n r e g a r d i n g the f u t u r e . " (emphasis added)); Tatum v.  

C a r r e l l , 897 So. 2d 313, 324 ( A l a . C i v . App. 2004) ("A 

judgment where t h e r e i s no e v i d e n c e , o t h e r than s p e c u l a t i o n , 

must be r e v e r s e d . " ) ; and G a z i p u r a v. G a z i p u r a , 652 So. 2d 266, 

268 ( A l a . C i v . App. 1994) ("The mere p o s s i b i l i t y t h a t the 

husband may become unemployed i n the f u t u r e i s s p e c u l a t i v e and 

s h o u l d not be e f f e c t i v e i n d e v i a t i n g from the [ c h i l d - s u p p o r t ] 

g u i d e l i n e s . " ) . 

Based on the f o r e g o i n g , I conclude t h a t such an extreme 

d i s p a r i t y between the husband's a c t u a l c h i l d - s u p p o r t 

o b l i g a t i o n and the amount of l i f e i n s u r a n c e he i s r e q u i r e d t o 

m a i n t a i n i n o r d e r t o secure t h a t o b l i g a t i o n i s an abuse of the 

t r i a l c o u r t ' s d i s c r e t i o n . A c c o r d i n g l y , I would r e v e r s e the 

t r i a l c o u r t ' s judgment t o the e x t e n t t h a t i t r e q u i r e s the 

husband t o m a i n t a i n a $500,000 l i f e - i n s u r a n c e p o l i c y on h i s 

l i f e f o r the b e n e f i t of the c h i l d r e n . 

B r y a n , J . , c o n c u r s . 
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