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South Highland Limited Partnership
V.
Southern Family Markets of Clanton, LLC

Appeal from Jefferson Circuit Court
(CV-07-902373)

BRYAN, Judge.

South Highland Limited Partnership ("the landlord")
appeals from a summary Jjudgment in favor of Scuthern Family

Markets ¢f Clanton, LLC ("the tenant"). We affirm.

On Qcteober 27, 2007, the landlord sued the tenant,
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stating a c¢laim that the tenant had breached a lease dated
October 31, 1987 ("the 1987 lease").! The landlerd alleged
that, in the 1987 lease, Joseph S. Bruno and Theresa L. Bruno
had leased a building in a shopping center in Clanton ("the
leased premises"™) to Bruno's, Inc. ("Bruno's"), for the
operation of a Food Failr grocery store; that the landlord had
succeeded to the interests of Joseph S. Bruno and Theresa L.
Bruno 1in the 1987 lease; that Bruno's had assigned its
interest in the lease to the tenant in 2005; and that, in
2006, the tenant had breached the 1987 lease by vacating the
leased premises and ceasing to pay rent and other charges due
under the 1987 lease.

Answering, the tenant denied that it had breached the
1887 lease. Thereafter, 1t moved for a summary Jjudgment. In

support of its motion, the tenant argued that the primary term

'"The landlord also sued Bruno's Supermarkets, TInc.
("Supermarkets, Inc."), as successor of Bruno's, Inc., stating
a c¢laim that Supermarkets, TInc. was also liable for the
tenant's breach of the 1987 lease. However, Supermarkets, Inc.
had been succeeded by Brunc's Supermarkets, LL.C
("Supermarkets, LLC"), and the landlord amended its complaint
to substitute Supermarkets, LLC as a defendant in place of
Supermarkets, Inc. Thereafter, Supermarkets, LLC filed a
Chapter 11 bankruptcy petition, and the trial court dismissed
the landlord's c¢laim against Supermarkets, LLC without
prejudice.
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of the 1987 lease had expired on May 31, 2003; that Bruno's
had not exercised the option granted it in the 1887 lease to
extend 1its term for a five-year period expliring on May 31,
2008, because, the tenant said, the 1%87 lease provided that
Bruno's was to exercise that option by sending the landlord
written notice that it was exercising 1its cption by certified
mail eight months before the expiration of the primary term of
the 1987 lease on May 31, 2003, and Bruno's had not done so;
that the 1987 lease contained a provision titled "Holding
Over" that provided that, "[i]ln the absence of any written
agreement to the contrary, 1f Tenant should remain in
occupancy of the demised premises after the expiration of the
lease term, it shall s0o remain as a tenant from month to
month" and that Brunc's holding over after the expiration of
the primary term of the 1987 lease had been on a month-to-
month baslis pursuant to that provision c¢f the 18287 lease; that
Bruno's assignment of its interest in the 1887 lease to the
tenant in 2005 constituted the assignment of its interest in
a month-to-month tenancy; and that the tenant had not breached
the 1987 lease in 2006 when it vacated the leased premises and

ceased paying the rent and cther charges due under the 1987
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lease because 1t had given the landlord the notice reguired by
the 1987 lease to terminate its month-to-month tenancy before
vacating the leased premises and ceasing to pay the rent and
other charges due under the 1987 lease.

Opposing the tenant's motion, the landlord argued that
the tenant was not entitled to a summary judgment because, the
landlord said, a genuine issue of material fact existed
regarding whether Brunc's had exercised 1its option to extend
the 1987 lease until May 31, 2008. The landloerd argued that,
because the 1987 lease stated that Bruno's option to extend
the 1987 lease "may be exercised by the Tenant giving to the
Landlord a notice in writing at least eight (8) months kbefcre
the expiration of the then current term" (emphasis added),
rather than stating that it must be exercised in that manner,
a genuine issue of material fact existed regarding whether
Bruno's had exercised its option to extend that 1987 leases in
ways other than by a written notice sent by certified mail.
The landlord further argued that testimony by its agent Scott
Stanford established a genuine issue of material fact
regarding whether Bruno's, through its agent, Mark James, had

exercised the opticn crally in a meeting between Stanford and
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James 1in April 2002. The landlord also argued that Stanford's
testimony and an internal Bruno's e-mail that had been sent to
the landlord by facsimile transmissicn in July 2002
established a genuine issue of material fact regarding whether
Bruno's had exercised its option to extend the 1587 lease by
sending the landlord a ccopy o©of that internal e-mail. The
landlord also argued that evidence establishing that Brunc's
had remained in possession of the leased premises after the
expiration of the primary term of the 1987 lease and had
continued to pay rent in the amount of $4.75 per sqguare foot,
the same rent it had paid before the expiration of the primary
term of the 1987 lease, established the existence of a genuine
issue of material fact regarding whether that conduct
constituted an implied exercise of 1ts option to extend the
1987 lease by Bruno's. Finally, the landlord argued that
evidence establishing that attorneys representing Bruno's with
respect to Brunc's assignment of 1ts interest in the 19887
lease to the tenant had sent a document titled "Landlord
Estoppel Certificate™ to the landlord for it to sign in 2005
established a genuine 1ssue of material fact regarding whether

Bruno's had exercised its option to extend the 1987 lease.
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With respect to his oral discussion with James in April
2002, Stanford testified:

"[THE TENANT'S COUNSEL] Q. Okavy. So you met, talked
about an extension in April of 2002 with Mark James,
right?

"A. Yes.

"O During that meeting in April of 2002 with Mark
James, did he extend or attempt Lo extend the lease
terms on behalf of Bruno's, Inc.?

"A. Yes.

"O. So, it's vour position here today that in that
meeting in April of 2002, Brunco's, Inc., through its
representative Mark James, agreed toe extend the
original term of the lease; is that fair?

"A, Yes, as T recall,

"Q. Now, as I'm asking yvou these questlions about the
April face-to-face meeting with Mark James, I know
you are referring to scme notes Lo help refresh your
memory, right?

"A Correct.

"O. And I've actually got a copy of those notes. And
IT'm going te mark them as Exhibit Number 12 to your
deposition.

"(Defendant's Exhibit No. 12 was
marked for ldentification).

"And I've asked you whether or not Mark James,
as the representative from Bruno's, Inc., agreed to
extend on behalf of Bruno's, Inc., their term during
that April 2002 meeting and vou told me that he did,
right?
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"A. Right.

"O. Now, vou looked at vour notes before vou
answered that guestion., What part of vour notes here
that I have got ncw attached as Exhibit 12 --

"A. The third bullet point.

"O. Okay. And that bullet point I'm going to read it
inte the record. And if T read it wrong, you can
tell me, okay?

"It says, 'Met with Mark on 4-23-02. Per Mark,
they plan on renewing, no expansion, will upgrade to
a Food World. Landlord to upgrade the entire center
at that time. Rent to remain at $4.75 per square
foot, and thevy would like us to pursue obtaining a
traffic light with all parties contributing to the
cost.' That's what that says?

"A. Correct.

"O. Tell me a little bit more about what vou
remember from this April 2002 face-to-face meeting,
and particularly what Mark James and ycu, as a
representative from Scuth Highland, discussed.

"A., T really don't recall. It involved discussing
where we were with [James's predecessor], where the
process was, Just general introducticn and then
discussing further, you know, reaching a conclusion
on what they wculd be willing to do.

"Q Now, 1t says here c¢on vour notes, 'They plan on
renewing.' You see that, right?

"A. Uh-huh.
"O. And they, I assume, 1s Bruno's, Inc., right.

"A. Correct.
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"Q So, per your nctes here that we've attached as
Exhibit Number 12, it seems as if Bruno's, Inc., was
planning on renewing, right?

"A. Yes.

"O. Okay, and, in fact, Bruno's, Inc., communicated
Lo you in this face-to-face meeting in April of 2002
that it was planning to renew, right?

"A Right.

"

"O Did Mark James at the April 2002 face-to-face
meeting sign any decument on bkehalf of Bruno's,
Inc.?

"A. No.

"Q. At the April 2002 face-to-face meeting with Mark
James as a representative for Bruno's, Inc., did he
provide to vyou, as a representative for [the
landlord], anything in writing regarding Bruno's
plan to extend the lease?

"A. No.

"O. In other words, he just told you ... at that
meeting that Bruno's, Inc., was planning to renew or
extend their lease, right?
"A. Correct.”

(Emphasis added.)
Stanford testified that, after his discussion with James

in April 2002, he had sent James e-mails on June 1Z and July

2, 2002. The June 12, 2002, e-mail stated:
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"Here's a summary of our recent discussions
regarding the lease renewal 1n Clanton, AL.

"CVS has recently renewed their lease for the
same location in the center. We are talking to them
aboul sliding down to the end cap, which would give
them a drive-thru. It would be very helpful to this
process to already have a renewal in place for Food
Fair/Food World. 9/30/02 is the reguired date to
officially notify us o¢f vour intent to renew. We
would ask vou to consider signing the S5-year renewal
as soon as possible,

"At the time of your upgrade to Food World, we
willl commit to upgrading the center in all ways you
have regquested:

"fresh coat of paint across the front
"upgrade parking lot lighting
"painting main sign oult front

"ncte that the parking lot was redone in
2000, including repair c¢f all base-failed
areas, a new binder coat of asphalt and
restriping.

"Either at the same time as Che upgrade c¢or in
the months following, we are planning on putting on
a new roof. We are considering a spraved
polyurethane foam roof system. According to Frank
Welch at Perimeter Roofing, a Baldwin County study
showed this roof system generated 25% reducticon in
energy costs.

"For the past year, we have been 1n the process
of c¢btaining approval of a traffic light at the
intersection in front of the center. We have secured
a City Council Resoluticn that states their approval
and willingness to cover all maintenance and
utilities assccliated with the light., The [Department
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of Transportation] has preliminarily approved the
project, but will not give final approval until &
site plan and installation specs have been reviewed.

"In exchange for the above contributions to the
center, we need an increase in the base rent for the
next five years. For the past 15 years, Bruno's has
enjoyed a flat rate of $4.75 per square foot. The
percentage rent provision in the lease is irrelevant
due Lo extremely high sales breakpoint for this
market. We need for the base rent to be increased to
$5.50 for the renewal period.,

"TLet me know if you have any questions. We are
excited about the future c¢f [the] center and look
forward to moving ahead with the project.”

(Emphasis added.)
The July 2, 2002, e-mail stated:

"T wanted to confirm our discussion last week
about Clanton. Please reply back to this and let me
knew if 1t agrees with your understanding of both
our commitments.

"1) Bruno's will convert the Fcocod Fair to a
Focd World during 2002.

"2} Rental rate will increase to $5 per sguare
foot beginning 8/1/02.

"3} LH-year renewal option has been elected for
the pericd June 1, 2003 to May 31, 2008.

"4} Three b-year renewal options remain.

"5} Bruno's will reimburse [landlord] for one-
third of the cost for the installaticon of the
traffic 1light. TIf the estimate of one-third
exceeds $15,000, then Bruno's reserves the
right to reconsider before any work 1s

10



2090614

performed.

"6) [Landlord] will paint front facade, upgrade
parking lot lighting, and paint main sign out
front.

"Feel free to call me ...."

Stanford testified that he did not receive an immediate
response to his June 12 and July 2, 2002, e-mails; however, he
testified that sometime after July 17, 2002, he received by
facsimile transmission a copy 0f a an internal e-mail that
James had sent to Mike Conley, Bruno's assistant general
counsel, and another agent of Bruno's on July 17, 2002
("James's July 17 internal e-mail'"). James's July 17 internal
e-mall stated:

"We have reached an agreement with the Landlord

of [the Food Falir store in Clanton] for a Lease

Extension Agreement alcng the fellowing terms and

conditions:

"A} The Lease will be extended until May 31,
2008. Current expiration 1is 5/31/03. Three
five-year opticns will remain,

"B} Rent will increase to $159,000/annually ($5
[per sqgquare foot]) upon execution of the
Agreement. Current rent is $151,050 ($4.75 [per
square foot]).

"Cy Prior to 12/31/02, Landlord will (1) re-
roof the Food Falr facility; (2) paint the

facade of the shopping center; (3) upgrade the
parking lot lighting; (4} paint the shcpping

11
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center pylon sign.

"D} Upon installation of a traffic signal in
front. the shopping center, Bruno's will
reimburse Landlord 1/3 of the cost of the
signal, not to exceed $15,000,

"R} Prior to January 31, 2003, Brunc's will
commence with the re-formatting [of] the Food
Fair Lo a Food World.

"Please provide the ILease Extensicon Agreement
at your convenience. Let me know if you have
any questicns or 1f T can provide any
additional infcormation.”

Regarding James's July 17 internal e-mail, Stanford
testified:

"[THE TENANT'S COUNSEL] Q. And in [James's July 17
internal] e-mail here it says, 'We have reachead an
agreement with the landlord of the above referenced
stere for a lease extension agreement along the
following terms and conditicns.' You see that,
right?

"A. Uh-huh.

"O. And then 1t goes c¢n to set out what Brunc's,
Inc., believed to be the terms of the extension,
right?

"A. Right.

"O. And vou understood, as a representative of [the
landlord], when vou received J[James's July 17
internal] e-mail that this was Bruno's understanding
of the terms of the extensicn, right?

"A. Yes.

12
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"O. And 1if vou compare Defendant's Exhibit Number
15, which is [Stanford's July 2 e-mail to James],
setting out the terms of the potential extengion, to
Exhibit Number 16, which is [James's July 17
internal e¢-mail] that vou received by fax from
Bruno's, vou know that these are two different
terms?

"A. Yeah, they are slightly different in certain
aspechts, veah,.

"O. Well, for instance, in your proposal to Bruno's,
Inc., which i1s Exhibit Number 15, vou have included
at clause five a statement that says, 'Brunc's will
reimburse [landlord] for one-third of the cost for
the installation of the traffic 1ight. TIf the
estimate of one-third exceeds $15,000, then Bruno's
reserves the right to reccensider before any work is
performed.'

"And that was part of your proposal to Brunoc's,
Tnc., right?

"A. Right.

"O. Bubt what you actually got In turn from Bruno's,
Inc., in this e-mail that was originally drafted by
Mark James at Bruno's, Inc., is, 'Prior to D=cember
31, 2002 landlord will one, reroof the Food TFair
facility; two, paint the facade of the shopping
center; three, upgrade the parking lot lighting;
four, palint the shopping center pylcon sign, ' right?

"A., No. Actually the item that vyou're comparing to
would be item D, 'Upon installation cf a traffic
signal in front of the shopping center Brunc's will
reimburse landlord one-third c<cf the cost of the
signal, not to exceed $15,000,"

"Tt looks like the conly thing that was left cut

was 1f the work exceeded $15,000 that they reserved
the right.

13
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"O. Ckay. So, 1t looks like actually -- and T
apclogize. You definitely know belter about these
documents than me.

"But it looks like the clause D of [James's July
17 internal e-mail] is actually in response Lo your
clause five from [Stanford's July 2 e-mail], right?

"A. Correct.

"O. And you would agree with me, as a representative
of [the landlord], that those two clauses do differ,
right?

"A. And the one vyou read, Item C, actually locks
like 1t correspends more Lo number 6.

"Q. Okay. And 1in looking at Ttem C in [James's July
17 internal e-mail] and comparing that to item six
in [Stanford's July 2 e-mail], we understand that
Bruno's, Inc., has actually imposed a different term
with regard te the improvements than you proposed to
them, right?

"A. Right. And that was really where this -- as far
as 1t got kefore, vyou know —-- they were Imposing
that we do all of cur work before the end of '0Z.
And we were wanting to do it at the same Cime.
Because we didn't want them o delay deing an
upgrade to a Food World for two years, you know.

"Q. T understand.
"A. We were willing to do that, but we wanted them

to do their part. And one thing I would note, vou
see the two checkmarks next to A and B7?

"O. I do.

"A., Those were on the e-mail that came indicating
that —- our assumption was —-- those were what we had
agreed to. And the other items were still vet to be,

14
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vou know —-— still negotiating wasg still going on.

"O. But vou, as a representative of [the landlord],
understood that Bruno's, Tnc., was intending fto
reguire [the landlord] to address what's set out of
Ttem C of [James's July 17 internal e-mail] before
theyv would actually formally agree to extend, right?

"A., Well, again, it wasg more of the bundle of vou
know, items here. You know, we felt 1like we had an
agreement that we would do these improvements that
they listed. And we didn't have any issues with
those, that list corresponding to our list. But,
again, we wanted them to go to the Food World. They
weren't willing [to] go, vou know, to go there.

"And so, ves, from their perspective, we weren't
in agreement on those issues, ves.

"O. So, vou weren't in agreement on the improvements
by the terms propocsed by Bruno's, Inc., correct?

"A. Right, right.

"O. In other words, [the landlcrd] did not agree to
make the Improvements per the terms proposed by
Bruno's, Inc., right?

"A. Right. The timing.

"O. The timing of them at least, right?

"A. Yeah.

"O. S¢, there was no meeting ©f the minds between
Bruno's, Inc., and [the landlord] regarding at least
the timing ¢f the improvements required by Brunc's,
Inc., right?

"A, Yeg, not in writing. It had not occurred.

"O. Well, what writing vou did actually get proposed

15
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gsomething different than what vou had proposed to
Bruno's, Inc., right?

"B, Yes. And mv understanding was that what T
proposed was a reflection of what Mark James and T
had agreed to. What came back was they wanted us Lo
do our part carlier.

"Oo. But it did actually come back from Bruno's,
Inc., that they wanted scmething different than vou
remembered, right?

"A. Right.

"O. And vou knew, as a representative of [the
landlord], that Bruno's, Inc., in fact, did want
gomething different than vou remembered, right?

"A. Yes. As to timing, right.

"O. Did [the landlord] ever agres to at least the
CLiming of the improvements proposed by Bruno's,
Inc.?

"A. No."
(Emphasis added.)

Stanford testified that, on September 16, 2002, Conley
sent Stanford an e-mail and a draft of a document titled
"First Amendment to Lease." Regarding that e-mail and the
draft of the First Amendment to Lease that accompanied it,
Stanford testified:

"[THE TENANT'S COUNSEL] Q. I'm golng tc mark as

Defendant's Exhibit 17 what appears to be a fax from

Bruno's to you, Mr. Stanford, as a representative of
[the landlcord]. And there is a bundle of documents

16
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that are attached to the fax. And I would ask vou to
take a lock at those for me.

"(Defendant's Exhibit No. 17  was
marked for identification).

"A. Ckay.

"O. Do you recall having received this fax from Mike
Conley at Bruno's, Inc.?

"A., Yes,
"O. And ycu understcod that as part of this fax
Bruno's, Inc., was proposing an actual written

amendment to the lease, right?

"A. Right. Which is what we were thinking would
occur.

"O. Right. And, in fact, Bruno's, Inc., by the words
and terms ¢f this proposed amendment, had Iincluded
some detail about the improvements it wanted at the
property, right?

"A. Correct,.

"O. Did ycu have an cpportunity Lo review these
proposed terms of the extension?

"A. Yes.

"O. Are these vyour notes here handwritten on this
document?

"A, Yesg, I believe so.

"Q. Okay. What is it that vou were reviewling this
document to determine?

"A. If the amendment propvosed was acceptakble to [the
landlord] .

17
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"O. Was it acceptable to [the landlord]?

"A. No.

"O. And, 1in fact, as a result [the landlord] never
agreed Lo Lhese propesed terms, right?

"A, Well, there were certain of the fterms that we
did not agree to. Which, again, we talked about
primarily was the timing of the upgrade and the
timing of our improvements.

"O. Did Bruno's, Inc., ever execute in writing this
amendment Lo Lhe lease?

"A. No, ncot to my knowledge.,

"Q. Again, you understoocd, as a representatlive of
[the landlord], in receiving this fax and the draft
of the first amendment Lo the lease Chat Bruno's,
Inc., at least wanted to have 1n writing the
extension of this lease, right?

"A. Well, no. T knew that Chey wanted to memorialize
accurately all of the improvements that they wanted
us to do and that they were agreeing tco do, and the
rent increase and the traffic light.

"O. In fact, they wanted those improvements as part
of their intent to exercise their right to extend
the leasge?

"A. Well, acgain, that's the dispute, I guess. You
know, thev were, vou know, putting those itemsg into
an amendment, which we think is the proper form, and
knew that had to happen. But T think the igsue is
Just a pure extension of the o©ld lease versus
changing the old lease by the things in this
amendment. You know, that is the distinction that I
think we're on different sides of.

"O. Okay, 8o, vou're calling an extension, as a

18
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representative of [the landlord], an extension of
the lease according to the original terms of the
lease, right?

"A, Yes, I believe so.

"O. In other words, Bruno's, Inc., is leasing this
property. And by extending 1it, 1is agreeing *to
continue to stav and pay rent according to the same
terms that it had always been a ftenant at the
Clanton property, right?

"A. Yeah.

"O. But what vou're telling me now 1s, vyou, as a
representative of [the landlord], understcod that
the word 'renewal' meant something different, and
what you thought renewal meant was that Chere would
be a change in the terms of the lease?

"A. I wouldn't go there. I think the word
'extension' and 'renewal, T think that probkably is
interchangeable. And, vou know, they have not been
used consistently., But T think they're the same
thing.

"O. Well, let's go back te [James's July 17 internal
e-mail].

"A., Okay.

"O. And look with me te the very tep of that e-mail
which, again, 1s an internal e-mail from Mark James
to Mike Cenley at Bruno's, right?

"A. Right.
"O. And, in fact, what this e-mail Chat was
forwarded tc vyou as a representative of [the

landlord] says 1s that this document is referencing
a lease extension agreement, right?

19
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"A. Uh-huh.

"O. And you can see that from reading this e-mail --

"A. Right.

"O. —— that's part of vour deposition as Exhibit 16,
right?

"A. Right.

"O. 5S¢, 1in reading that, as a representative of [the
landlord], vyou understand that Bruno's bkelieves
these are Lhe terms ¢f Lhe actual extension?

"A. Well, you know —-
"O. Right?

"A. Mark James wrote this. And it looks like their
inside counsel put 1t in the form of an amendment,
which we think is the proper form, He refers to it
like you Jjust polinted out. But, ycu know, I don't
knew what that necessarily means.

"QO. Well, to me it means that vyocu received this
e-mail from Bruno's, Inc., right?

"A. Right.

"O. And in reading this e-mail, vou know that Mark
James at Bruno's, Inc., believes these terms to be
part of an actual extensicon, right? I mean, that's
what he said?

"A. He had it all bundled together, right.

"O. I mean, that's what this document says, 'These
are the terms of the extension, ' right?

"A. Uh-huh.

20



2090614

"O. And so Dby reading that as the [landlord's]
representative, you kncow that Mark James at Brunc's,
Inc., who 1s your primary contact at Brunc's,
believes these are the terms of the extension,
right??

"A. Right. And that --
"O. There is no confusion on that.

"[THE LANDLORD'S COUNSEL]: Well, you'wve interrupted
him and I object to that. Let's read it all back.

"[THE TENANT'S COUNSEL]: Read what all back?

"[THE TANDLORD'S COQUNSEL]: He was right 1in the
middle of answering and vyvou Jjumped on his answer. T
would like to read back the last question and have
him answer.

"{(RECORD READ).
"O. Is there something else you want to add to that?

"A. I'm not sure. Do you want to ask me the guestion
again?

"O. I don't., I have already gotten your answer. T
think [the landlord's counsel] thought you had
something else to say.

"A. T guess —— I think the only thing T was about to
say was that we were asking, vou know, for Mike to
hustle up, let's get this done. Again, we were
trving to use that notice date to get them to get it
done,

"O. And the notice date vou're talking about is the
cight months —--

"A. Right.

21
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"O. —- that pre-date --
"A. Right.
"O. -- the expiraticon of the wprimary term of the

lease, right?

"A., That's correct.

"O. And that is per the terms of the original lease
as related to the extension.

"A, Yes, I think so.

"O. Well, we can look back at the document. But what
it says is, that the tenant -- it may provide notice
in writing eight months prior to the expiration of
the primary term, right?

"A., Yes,

"O. And s¢ that's contemplating a deadline relating
to the extension, right?

"A. Yes. And our understanding was that this was
supplied to us to show us that and to supply that
written requirement from thelr perspective.

"O. I understand.

"A. Now, again, we felt like the extension, pure,
simple, wvanilla extension, we had been relving on
that for months.

"O. And, again, that was a verbal reliance, correct?

"A. And we had all of these bundle of issues that we
were Lrving to accomplish, vou know, and we wanted
to, vou know, get i1t done.

" (BREAK TAKEN) .

272
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"O. (By [the tenant's counsel}) Before the guick
break, T was asking you a question about Exhibit
Number 17, which was a fax I bkbelieve vyou received
from Bruno's, Inc., correcht?

"A. Correct.

"O. And it is actually a proposed first amendment to
the lease, right?

"A. Correct.

"O. And there is an exhibit that is attached to this
first amendment to Lhe lease that is Exhihit A. Do
vou see that?

"A. Yes.

"O. And 1in this exhibit, it appears as though
Bruno's, Inc., 1s preoposing to have Scouth Highland,
as the landlord, complete the followling improvements
pricr to December 31, 2002; is that right?

"A., Yes,

"O. And there are several things listed here one
through five. But 1n summary, 1it's replacing the
rocf, painting the shepping center facade, upgrading
the shopping center lot 1lighting, repaliring and
repaint the shopping center lct light poles, and
patching all pot holes and restriping the parking
lot, right?

"A. Right.

"O. Did [the landlord], in fact, address these items
pricr to December 31, 20027

"A. No. Now, there may have been some things related
to the nermal repalrs and maintenance in the lease
not imprcved like they are contemplating. I know
these big items --
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"O. It's [the landlord's] position that they didn't
intend to comply with the terms proposed here by
Bruno's, Inc., right?

"A. Right."
(Emphasis added.)

Stanford testified that, 1in April 2003, Steve Tavylor,
Bruno's director of real estate, had indicated to Stanferd in
a telephone conversation that it was Bruno's position that it
had not exercised its option to extend the 1987 lease because
it had not sent the landlord written notice that Bruno's was
exercising its option. In response, Stanford sent Taylor a
letter in April 2003. In pertinent part, that letter stated:

"Under the [1987] lease, the base term expires
May 31, 2003 and [Brunc's] had fcur (4) five-year
renewal options. To exercise the renewal option
under the [1987] lease, [Bruno's] must notify the
landlord in writing at least eight months before the
expiration of the [1987] lease. This was done 1in
July of 2002 by fax. At that CLime, Brunc's requested
additional imprcvements to be made by the landlord
in conjunction with an upgrade from a Food Fair to
a Fecod World. Mike Conley prepared an amendment Lo
the lease to incorporate all changes to the [15987]
lease agreed Lo by both parties. At this point, the
lease was renewed and the amendment was in process.

"For the past nine months, we have acted and
relied on this renewal. Recent conversations have
indicated the need to clarify the terms of the lease
renewal .

"Lease extended to May 31, 2008.
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"Rent will increase to $159,000 per vyear

($5/sf].

"Upen installation of a traffic signal in front
of the shopping center, Bruno's will reimburse
Landlord one-third of the cost, not Lo exceed
$15,000.

"Although both parties agreed to make the
improvements for the Food World upgrade, Che timing
of those Improvements 1is still under discussicn
causing the amendment Lo remain in draft form.

"We would 1like to get reach an agreement
regarding the timing of the improvements as soon as
possikle, Please call me Lo discuss.”

(Emphasis added.)

On June 5, 2003, Conley sent Stanford a letter responding
to Stanford's April 17, 2003, letter to Taylor. Conley's
letter stated:

"Your letter dated April 21, 2003 addressed to
Mr. Steve Tavlor with a copy te the undersigned has
been reviewed and discussed by the management of
Bruno's., In your letter, 1t was asserted that
'"[Bruno's] exercised the first option before
September 30, 2002 by fax.' Please know that Bruno's
respectfully disagrees with your assertion as 1L 1s
the position of Brunc's that the fax you have
referred to was an internal memorandum from Mr.
James to the undersigned setting cocut recently
negotiated additicnal terms and conditions to be
inserted in a lease amendment. As such, the fax was
not an exercise of an option privilege under the
terms and ccnditicns of the [1887] Lease. At the
present, Brunc's believes that [the 'Hold Over'!
provision] of the [1987] Lease governs.
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"T would ask that vyou contact Mr. Steve Tavylor
in order to determine hew [the landlord] and Bruno's
might move forward 1n resolving all outstanding
issues. Please know that ncthing herein might be
deemed or construed as a walver of the rights and
remedies available Lo Bruno's under Lthe terms and
conditions of the [1987] Lease at law and in eguity.

This is an offer of compromise.,"

Stanford testified that, after the expiration of the
primary term of the 1987 lease, Bruno's continued to pay rent
in the amount of $4.75 per square foolt, the same rent it had
paid before the expiraticn of the primary Lerm of the 1987
lease, Stanford testified that, in October 2003, the landlord
began seeking another entity to lease the leased premises
because Bruno's would not confirm that it had exercised its
option to extend the 1987 lease; howsver, the landlord was not
successful in finding another entity to lease the leased
premises. Stanferd testified that, in May 2005, the landlord
learned that Bruno's was going tc assign its interest in the
1987 lease to the tenant. Stanford testified that the landlord
did not Xknow whether Brunc's was telling the tenant that
Bruno's had exercised its cption to extend the 1987 lease or
that its tenancy had become a month-to-month cne pursuant to

the "Holding Over" provision. Stanford further testifled:

"[THE TENANT'S COUNSEL] Q. Based on that knowledge
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that it was possible that [the tenant] would have
assumed this lease from RBrunc's was a month to
month, what did [the landlord] do to make sure or at
least Ltry and communicate that [the landlord]
believed the lease was for a term longer than that?

"A. Well, again, this is from memory here. But as T
recall, we didn't know what [the tenant] understood
about the lease. Again, we would 1Imagine 1t was
whatever [Bruno's] represented to them. So, what we
didn't want te do i1if, in fact, they believed it was
a five-year renewal, we didn't want to call them and
say, hey, can you confirm the fact or do vyou think
we are in a month to month?

"We didn't wanL Lo go Lthere. So, we felt like
Jjust being slilent was the way toe go. And as 1
alluded to in this e-mail we just discussed, Exhibit
28, that we were not sure 1f they would be
interested in an upgrade proposal.,

"O. So, 1in other words, [the landlord] was of the
opinion that it was better to remain silent in the
hopes that [the tenant] wculd stay 1in the property,
whether they believed the lease to be month te menth
or if the lease was selt Lo expire in 2008, right?

"A. Yes. We didn't see the advantage of ralsing that
issue.

"O. And, 1in fact, 1t was mocre advantageous to [the
landlord] to remain quiet and to not alert [the
tenant] toe the fact that [the landlord] believed
that the lease was set to expire in 2008, right?

"A, Yes."

Stanford testified that the landlord subsequently

received a document titled "Landlord Estoppel Certificate”

from attorneys representing Bruno's with respect to the
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assicgnment of its interest in the 1987 lease to the tenant. In
pertinent part, the Landlord Estoppel Certificate, which is
drafted as a certification by the landlord regarding the 19887
lease and 1s addressed to Bruno's, stated:
"In crder to induce [the tenant] to enter into
certain purchase arrangements and lease assignments

with [Bruno's], Landlord hereby certifies as
follows:

"(c}) The term of the Lease commenced April 1,
1883 and the current term of the Lease is gcheduled
to expire on May 31, 2008,

"

"(n) The information herein set forth herein
[sic] 1s correct, or exceptions have been marked and
initialed. The contents of this certificate shall be
binding upon the party who executes 1it. This
certificate may be relied on by the person to whom
this certificate is addressed, by the assignee or
designee of such person, by [Brunc's], and by [the
tenant] and its affiliates.™

(Emphasis added.) The landlord signed the Landlord Estoppel
Certificate and returned 1t to the attcrneys representing
Bruno's.

Following & hearing regarding the tenant's summarv-
Jjudgment motion, the trial court entered a judgment granting

the tenant's summary-judgment motion. The landlord then timely
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appealed to the supreme court, which transferred the appeal to
this court pursuant to § 12-2-7 (6}, Ala. Code 1975.

"This Court's review of a summary judgment is de
nove, Williams v, State Farm Mut. Auto. Tns. Co.,
886 5o0. 2d 72, 74 (Ala. 2003). We apply the same
standard of review as tLhe Lrial court applied.
Specifically, we must determine whether the movant
has made a prima facie showing thalt no genuine issue
of material fact exists and that the movant 1is
entitled to a Jjudgment as a matter of law. Rule
56{c), Ala. R. Civ. P.; Blue Cross & Blue Shield of
Alabama v. Hodurski, 899 So. 2d 949, 952-53 (Ala.
2004). In making such &a determination, we must
review the evidence in the light most favorable Lo
the nonmovant. Wilson v. Brown, 496 So. 2Zd 756, 758
(Ala. 1986). Once the movant makes a prima facie
showing that there 1s no genuine issue of material
fact, the burden then shifts to the nonmovant to
produce 'substantial evidence' as to the existence
of a genuine 1issue o¢of material fact. Bass v,
SouthTrust Bank of Baldwin County, 538 So. 2d 794,
797-98 (Ala. 1989); Ala. Code 187>, & 12-21-12.
'"[S]ubstantial evidence is evidence of such weight
and quality that fair-minded persons in the exercise
of 1mpartial Jjudgment can reascnably 1nfer the
existence of the fact sought tCo be proved.' West v.
Founders Life Assur. Co. of Fla., 547 So. 2d 870,
871 (Ala. 198%)."

Dow v. Alabama Democratic Partv, 897 So. 2d 1035, 1038-39

(Ala. 2004).

On appeal, the landlcerd argues, as 1L did before the
trial court, that Stanford's testimony regarding his meeting
with James 1n April 2002 established a genuine 1ssue of

material fact regarding whether James, acting on behalf of
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Bruno's, orally exercised Bruno's option to extend the 1887
lease. We find no merit in that argument. In pertinent part,
Stanford's notes regarding that meeting state:
"Met with Mark on 4-23-02. Per Mark, they plan on
renewing, no expansiocon, will upgrade toe a Food
World. Landlord to upgrade the entire center at that
time, Rent to remain at $4.75 per sguare foot, and
they would 1like us to pursue cbtaining a traffic
light with all parties contributing to the cost.”
These notes Indicate that James communicated to Stanford that
Bruno's planned to exercise 1its option in the future 1if
certaln conditions were mel such as the landlord's agreeing
that the rent would remain at $4.75 per square foot and the
parties' obtaining a traffic light. The conclusion that James
did not exercise the option orally on April 23, 2002, is
corroborated by Stanferd's June 12, 2002, e-mail to James 1in
which he stated that "9/30/02 is the required date to
officially notify us of your intent to renew. We would ask you
to consider signing the 5S-year renewal as soon as possible.”
The landlcerd also argues, as 1t did before the trial
court, that James's July 17 internal e-mail established a
genuine issue of material fact regarding whether that e-mail

constituted Bruno's exercise of its option to extend the 1987

lease, James's July 17 internal e-mail stated:
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"We have reached an agreement with the Landlord
of [the Food Fair store in Clanton] for a Lease
Extension Agreement along the following terms and
conditions:

"A}) The Lease will be extended until May 31,
2008. Current expiration 1is 5/31/03. Three
five-year options will remain.

"B} Rent will increase to $159,000/annually ($5
[per sdguare foct]) wupon execution of the
Agreement. Current rent is $151,050 ($4.75 [per
sgquare foot]).

"Cy Prior to 12/31/02, Landlord will (1) re-
rocf the Food Falr facility; (2} palnt the
facade of the shopping center; (32) upgrade the
parking lot lighting; (4) paint the shopping
center pylon sign.

"D} Upon 1installation of a traffic signal in
front the shopping center, Bruno's will
reimburse Landlord 1/3 of the cost of the
signal, not to exceed $15,000,

"E) Prior to January 31, 2003, Brunc's will

commence with the re-formatting [of] the Food

Fair to a Food World.

"Please provide the Lease Extension Agreement at
your convenience. Let me know 1if vyou have any
questions or 1if T can provide any additional
information."

James's July 17 internal e-mall plainly Indicates that
Bruno's agreement to extend the 1987 lease was conditioned on

the landlerd's agreement that "[plrior to 12/31/02, Landlord

will (1) re-rocf the Food Fair facility; (Z2) paint the facade
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of the shopping center; (3) upgrade the parking lot lighting;
(4 paint the shopping center pylon sign," and Stanford
testified that the landlord never agreed to do that work
before December 31, 2002. Therefore, we find no merit in the
landlord's argument that it established a genuine issue of
material fact regarding whether James's July 17 internal e-
mail constituted Bruno's exercise of its option to extend the
1887 lease.

Citing Mclntyre v. Coker, 274 Ala. 457, 150 Sc. 2d Z220

(1963), the landleord argues, as it did in the trial court,
that evidence establishing that Bruno's remained in possession
of the leased premises after the expiraticn ¢f the primary
term of the 1987 lease and continued to pay rent in the amocunt
of $4.75 per square foot, the same rent it had paid before the
expiration of the primary term of Lhe 1987 lease, established
the existence of a genuline 1issue ¢f material fact regarding
whether that conduct constituted an implied exercise of its

option to extend the 1987 lease by Bruno's. In MclIntvre v,

Coker, the supreme ccurt stated that

"a lessee who enters into possessicn of the demised
premises under a lease for a fixed term, with the
privilege ¢f renewing 1t by giving written notice to
the lessor, and continues In possession after the
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fixed term has expired, paying the rent therefor as
it becomes due, tLhereby elects to exercise the
option for a renewal, although no written notice was
given. In such a lease the regquirement ¢f a written
notice may be walved by the parties, and a waiver
may be implied when the lessee remalns in possession
and pays the rent to the lessor.”

274 Ala. at 461, 150 Sc. 2d at 224.

However, the opinion in MclIntyre v. Coker dces not refer

to a provision in the leases at issue in that case that was
comparable to the "Holding Over™ provision in the 1987 lease.
The "Holding Over" provision in the 1987 lease stated:
"In the absence of any written agreement to the
contrary, 1f Tenant should remain in occupancy of
the demised premises after the expiration of the
lease term, it shall so remain as a bLenant from
month to month and all provisions of this Lease
applicable to such tenancy shall remain in full
force and effect.”
Because of the presence of the "Hclding Over"™ prevision in the

1987 lease, wea conclude that the facts of the case now before

us are distinguishable from the facts in MclIntvre v. Ccker. We

conclude that, because of the presence ¢f the "Holding Over"
provision in the 1987 lease, Bruno's remaining in possession
of the leased premises after the expiration of the 1987 lease
and its paying the same rent it had paid during the primary

term of the 1987 lease did not establish a genuine issuec of
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material fact regarding whether that conduct constituted an
implied exercise of its option to extend the 1987 lease.

Finally, the landlord argues, as it did in the trial
court, that the Landlord Estoppel Certificate estakblished the
existence of a genuine 1issue of material fact regarding
whether Bruno's had exercised its option to extend the 1987
lease. Although the Landlord Estoppel Certificate was not
drafted until 2005, well after the expiration of the primary
term of the 1987 lease, and although it deoes not purpcert to
contain a representation by Bruno's, the landlord argues that
Bruno's should be deemed to have adopted the landlord's
representation in the Landlord Estoppel Certificate that "the
current term of the Lease is scheduled to expire on May 31,
2008" by wvirtue of Rule 801(d) {(2) (B), Ala. R. Evid. Rule
801 (d) (2} (B) provides:

"(d) Statements That Are Not Hearsay. A
statement 1s not hearsay 1f —-

"

"(Z2} Admissions by Party Opponent. The statement
is offered against a party and 1is ... (B) a
statement of which the party has manifested an
acdoption or belief in its truth ...."

(Emphasis added.)
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In the case now before us, although the evidence
indicates that the Landlord Estoppel Certificate was drafted
by attorneys representing Bruno's with respect to the
assignment of its interest in the 18287 lease to the tenant,
the record does not contain any evidence that Bruno's "has
manifested an adeoption [of the representaticon that 'the
current term of the Lease 1s scheduled to expire on May 31,
2008, '] or belief in its truth." The record does not contain
any evidence establishing that Bruno's gave the Landlord
Estoppel Certificate to the tenant or used 1t 1in any way.
Accordingly, we find no merit in the landlcrd's argument that
the Landlord Estoppel Certificate established a genuine issue
of material fact regarding whether Brunc's had exercised its
option to extend the 1987 lease.

Accordingly, we affirm the Jjudgment of the trial court.

AFFIRMED.

Thompson, F.J., and Pittman and Thomas, JJ., concur.

Moore, J., concurs 1in the result, without writing.
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