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(CV-07-902373) 

BRYAN, Judge. 

South H i g h l a n d L i m i t e d P a r t n e r s h i p ("the l a n d l o r d " ) 

appeals from a summary judgment i n f a v o r of Southern F a m i l y 

Markets o f C l a n t o n , LLC ("the t e n a n t " ) . We a f f i r m . 

On October 27, 2007, the l a n d l o r d sued the t e n a n t , 
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s t a t i n g a c l a i m t h a t the t e n a n t had breached a l e a s e d a t e d 

October 31, 1987 ("the 1987 l e a s e " ) . 1 The l a n d l o r d a l l e g e d 

t h a t , i n the 1987 l e a s e , Joseph S. Bruno and Theresa L. Bruno 

had l e a s e d a b u i l d i n g i n a shopping c e n t e r i n C l a n t o n ("the 

l e a s e d premises") t o Bruno's, I n c . ("Bruno's"), f o r the 

o p e r a t i o n of a Food F a i r g r o c e r y s t o r e ; t h a t the l a n d l o r d had 

succeeded t o the i n t e r e s t s of Joseph S. Bruno and Theresa L. 

Bruno i n the 1987 l e a s e ; t h a t Bruno's had a s s i g n e d i t s 

i n t e r e s t i n the l e a s e t o the t e n a n t i n 2005; and t h a t , i n 

2006, the t e n a n t had breached the 1987 l e a s e by v a c a t i n g the 

l e a s e d premises and c e a s i n g t o pay r e n t and o t h e r charges due 

under the 1987 l e a s e . 

Answering, the t e n a n t d e n i e d t h a t i t had breached the 

1987 l e a s e . T h e r e a f t e r , i t moved f o r a summary judgment. I n 

su p p o r t of i t s motion, the t e n a n t argued t h a t the p r i m a r y term 

1The l a n d l o r d a l s o sued Bruno's Supermarkets, I n c . 
"Supermarkets, I n c . " ) , as s u c c e s s o r of Bruno's, I n c . , s t a t i n g 

c l a i m t h a t Supermarkets, I n c . was a l s o l i a b l e f o r the 
an t ' s b r e a c h of the 1987 l e a s e . However, Supermarkets, I n c . 

had been succeeded by Bruno's Supermarkets, LLC 
("Supermarkets, LLC"), and the l a n d l o r d amended i t s c o m p l a i n t 
t o s u b s t i t u t e Supermarkets, LLC as a defendant i n p l a c e of 
Supermarkets, I n c . T h e r e a f t e r , Supermarkets, LLC f i l e d a 
Chapter 11 b a n k r u p t c y p e t i t i o n , and the t r i a l c o u r t d i s m i s s e d 
the l a n d l o r d ' s c l a i m a g a i n s t Supermarkets, LLC w i t h o u t 
p r e j u d i c e . 
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of the 1987 l e a s e had e x p i r e d on May 31, 2003; t h a t Bruno's 

had not e x e r c i s e d the o p t i o n g r a n t e d i t i n the 1987 l e a s e t o 

e x t e n d i t s term f o r a f i v e - y e a r p e r i o d e x p i r i n g on May 31, 

2008, because, the t e n a n t s a i d , the 1987 l e a s e p r o v i d e d t h a t 

Bruno's was t o e x e r c i s e t h a t o p t i o n by s e n d i n g the l a n d l o r d 

w r i t t e n n o t i c e t h a t i t was e x e r c i s i n g i t s o p t i o n by c e r t i f i e d 

m a i l e i g h t months b e f o r e the e x p i r a t i o n of the p r i m a r y term of 

the 1987 l e a s e on May 31, 2003, and Bruno's had not done so; 

t h a t the 1987 l e a s e c o n t a i n e d a p r o v i s i o n t i t l e d " H o l d i n g 

Over" t h a t p r o v i d e d t h a t , " [ i ] n the absence of any w r i t t e n 

agreement t o the c o n t r a r y , i f Tenant s h o u l d remain i n 

occupancy of the demised premises a f t e r the e x p i r a t i o n of the 

l e a s e term, i t s h a l l so remain as a t e n a n t from month to 

month" and t h a t Bruno's h o l d i n g over a f t e r the e x p i r a t i o n of 

the p r i m a r y term of the 1987 l e a s e had been on a month-to-

month b a s i s p u r s u a n t t o t h a t p r o v i s i o n of the 1987 l e a s e ; t h a t 

Bruno's assignment of i t s i n t e r e s t i n the 1987 l e a s e t o the 

t e n a n t i n 2005 c o n s t i t u t e d the assignment of i t s i n t e r e s t i n 

a month-to-month tenancy; and t h a t the t e n a n t had not breached 

the 1987 l e a s e i n 2006 when i t v a c a t e d the l e a s e d premises and 

ceased p a y i n g the r e n t and o t h e r charges due under the 1987 
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l e a s e because i t had g i v e n the l a n d l o r d the n o t i c e r e q u i r e d by 

the 1987 l e a s e t o t e r m i n a t e i t s month-to-month tenancy b e f o r e 

v a c a t i n g the l e a s e d premises and c e a s i n g t o pay the r e n t and 

o t h e r charges due under the 1987 l e a s e . 

Opposing the t e n a n t ' s motion, the l a n d l o r d argued t h a t 

the t e n a n t was not e n t i t l e d t o a summary judgment because, the 

l a n d l o r d s a i d , a genuine i s s u e o f m a t e r i a l f a c t e x i s t e d 

r e g a r d i n g whether Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d 

the 1987 l e a s e u n t i l May 31, 2008. The l a n d l o r d argued t h a t , 

because the 1987 l e a s e s t a t e d t h a t Bruno's o p t i o n t o e x t e n d 

the 1987 l e a s e "may be e x e r c i s e d by the Tenant g i v i n g t o the 

L a n d l o r d a n o t i c e i n w r i t i n g a t l e a s t e i g h t (8) months b e f o r e 

the e x p i r a t i o n o f the then c u r r e n t term" (emphasis added), 

r a t h e r than s t a t i n g t h a t i t must be e x e r c i s e d i n t h a t manner, 

a genuine i s s u e o f m a t e r i a l f a c t e x i s t e d r e g a r d i n g whether 

Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d t h a t 1987 l e a s e i n 

ways o t h e r than by a w r i t t e n n o t i c e s e n t by c e r t i f i e d m a i l . 

The l a n d l o r d f u r t h e r argued t h a t t e s t i m o n y by i t s agent S c o t t 

S t a n f o r d e s t a b l i s h e d a genuine i s s u e o f m a t e r i a l f a c t 

r e g a r d i n g whether Bruno's, through i t s agent, Mark James, had 

e x e r c i s e d the o p t i o n o r a l l y i n a meeting between S t a n f o r d and 
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James i n A p r i l 2002. The l a n d l o r d a l s o argued t h a t S t a n f o r d ' s 

t e s t i m o n y and an i n t e r n a l Bruno's e - m a i l t h a t had been s e n t t o 

the l a n d l o r d by f a c s i m i l e t r a n s m i s s i o n i n J u l y 2002 

e s t a b l i s h e d a genuine i s s u e o f m a t e r i a l f a c t r e g a r d i n g whether 

Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d the 1987 l e a s e by 

se n d i n g the l a n d l o r d a copy o f t h a t i n t e r n a l e - m a i l . The 

l a n d l o r d a l s o argued t h a t e v i d e n c e e s t a b l i s h i n g t h a t Bruno's 

had remained i n p o s s e s s i o n o f the l e a s e d premises a f t e r the 

e x p i r a t i o n o f the p r i m a r y term o f the 1987 l e a s e and had 

c o n t i n u e d t o pay r e n t i n the amount o f $4.75 per square f o o t , 

the same r e n t i t had p a i d b e f o r e the e x p i r a t i o n o f the p r i m a r y 

term o f the 1987 l e a s e , e s t a b l i s h e d the e x i s t e n c e o f a genuine 

i s s u e o f m a t e r i a l f a c t r e g a r d i n g whether t h a t conduct 

c o n s t i t u t e d an i m p l i e d e x e r c i s e o f i t s o p t i o n t o e x t e n d the 

1987 l e a s e by B r u n o ' s . F i n a l l y , the l a n d l o r d argued t h a t 

e v i d e n c e e s t a b l i s h i n g t h a t a t t o r n e y s r e p r e s e n t i n g Bruno's w i t h 

r e s p e c t t o Bruno's assignment o f i t s i n t e r e s t i n the 1987 

l e a s e t o the t e n a n t had sent a document t i t l e d " L a n d l o r d 

E s t o p p e l C e r t i f i c a t e " t o the l a n d l o r d f o r i t t o s i g n i n 2005 

e s t a b l i s h e d a genuine i s s u e o f m a t e r i a l f a c t r e g a r d i n g whether 

Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d the 1987 l e a s e . 
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With r e s p e c t t o h i s o r a l d i s c u s s i o n w i t h James i n A p r i l 

2002, S t a n f o r d t e s t i f i e d : 

"[THE TENANT'S COUNSEL] Q. Okay. So you met, t a l k e d 
about an e x t e n s i o n i n A p r i l o f 2002 w i t h Mark James, 
r i g h t ? 

"A. Yes. 

"Q D u r i n g t h a t meeting i n A p r i l o f 2002 w i t h Mark 
James, d i d he e x t e n d or attempt t o e x t e n d the l e a s e 
terms on b e h a l f o f Bruno's, I n c . ? 

"A. Yes. 

"Q. So, i t ' s your p o s i t i o n here today t h a t i n t h a t  
meeting i n A p r i l of 2002, Bruno's, I n c . , through i t s  
r e p r e s e n t a t i v e Mark James, agreed t o e x t e n d the  
o r i g i n a l term of the l e a s e ; i s t h a t f a i r ? 

"A. Yes, as I r e c a l l . 

"Q. Now, as I'm a s k i n g you these q u e s t i o n s about the 
A p r i l f a c e - t o - f a c e meeting w i t h Mark James, I know 
you are r e f e r r i n g t o some notes t o h e l p r e f r e s h your 
memory, r i g h t ? 

"A C o r r e c t . 

"Q. And I've a c t u a l l y got a copy of those n o t e s . And 
I'm g o i n g t o mark them as E x h i b i t Number 12 t o your 
d e p o s i t i o n . 

"(Defendant's E x h i b i t No. 12 was 
marked f o r i d e n t i f i c a t i o n ) . 

"And I've asked you whether or not Mark James, 
as the r e p r e s e n t a t i v e from Bruno's, I n c . , agreed t o 
e x t e n d on b e h a l f of Bruno's, I n c . , t h e i r term d u r i n g 
t h a t A p r i l 2002 meeting and you t o l d me t h a t he d i d , 
r i g h t ? 
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"A. R i g h t . 

"Q. Now, you l o o k e d a t your notes b e f o r e you  
answered t h a t q u e s t i o n . What p a r t of your notes here  
t h a t I have got now a t t a c h e d as E x h i b i t 12 

"A. The t h i r d b u l l e t p o i n t . 

"Q. Okay. And t h a t b u l l e t p o i n t I'm g o i n g t o re a d i t 
i n t o the r e c o r d . And i f I r e a d i t wrong, you can 
t e l l me, okay? 

" I t s a ys, 'Met w i t h Mark on 4-23-02. Per Mark,  
they p l a n on renewing, no e x p a n s i o n , w i l l upgrade t o  
a Food World. L a n d l o r d t o upgrade the e n t i r e c e n t e r  
a t t h a t t i m e . Rent t o remain a t $4.75 per square  
f o o t , and the y would l i k e us t o pursue o b t a i n i n g a  
t r a f f i c l i g h t w i t h a l l p a r t i e s c o n t r i b u t i n g t o the  
c o s t . ' That's what t h a t says? 

"A. C o r r e c t . 

"Q. T e l l me a l i t t l e b i t more about what you 
remember from t h i s A p r i l 2002 f a c e - t o - f a c e meeting, 
and p a r t i c u l a r l y what Mark James and you, as a 
r e p r e s e n t a t i v e from South H i g h l a n d , d i s c u s s e d . 

"A. I r e a l l y don't r e c a l l . I t i n v o l v e d d i s c u s s i n g 
where we were w i t h [James's p r e d e c e s s o r ] , where the 
p r o c e s s was, j u s t g e n e r a l i n t r o d u c t i o n and then 
d i s c u s s i n g f u r t h e r , you know, r e a c h i n g a c o n c l u s i o n 
on what they would be w i l l i n g t o do. 

"Q Now, i t says here on your n o t e s , 'They p l a n on 
renewing.' You see t h a t , r i g h t ? 

"A. Uh-huh. 

"Q. And they, I assume, i s Bruno's, I n c . , r i g h t . 

"A. C o r r e c t . 
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"Q So, per your notes here t h a t we've a t t a c h e d as 
E x h i b i t Number 12, i t seems as i f Bruno's, I n c . , was 
p l a n n i n g on renewing, r i g h t ? 

"A. Yes. 

"Q. Okay, and, i n f a c t , Bruno's, I n c . , communicated 
t o you i n t h i s f a c e - t o - f a c e meeting i n A p r i l of 2002 
t h a t i t was p l a n n i n g t o renew, r i g h t ? 

"A R i g h t . 
II 

"Q D i d Mark James a t the A p r i l 2002 f a c e - t o - f a c e 
meeting s i g n any document on b e h a l f of Bruno's, 
Inc.? 

"A. No. 

"Q. A t the A p r i l 2002 f a c e - t o - f a c e meeting w i t h Mark 
James as a r e p r e s e n t a t i v e f o r Bruno's, I n c . , d i d he 
p r o v i d e t o you, as a r e p r e s e n t a t i v e f o r [the 
l a n d l o r d ] , a n y t h i n g i n w r i t i n g r e g a r d i n g Bruno's 
p l a n t o e x t e n d the l e a s e ? 

"A. No. 

"Q. In o t h e r words, he j u s t t o l d you ... a t t h a t 
meeting t h a t Bruno's, I n c . , was p l a n n i n g t o renew or 
e x t e n d t h e i r l e a s e , r i g h t ? 

"A. C o r r e c t . " 

(Emphasis added.) 

S t a n f o r d t e s t i f i e d t h a t , a f t e r h i s d i s c u s s i o n w i t h James 

i n A p r i l 2002, he had s e n t James e - m a i l s on June 12 and J u l y 

2, 2002. The June 12, 2002, e - m a i l s t a t e d : 
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"Here's a summary of our r e c e n t d i s c u s s i o n s 
r e g a r d i n g the l e a s e renewal i n C l a n t o n , AL. 

"CVS has r e c e n t l y renewed t h e i r l e a s e f o r the 
same l o c a t i o n i n the c e n t e r . We are t a l k i n g t o them 
about s l i d i n g down to the end cap, which would g i v e 
them a d r i v e - t h r u . I t would be v e r y h e l p f u l t o t h i s 
p r o c e s s t o a l r e a d y have a renewal i n p l a c e f o r Food 
F a i r / F o o d World. 9/30/02 i s the r e q u i r e d date t o  
o f f i c i a l l y n o t i f y us of your i n t e n t t o renew. We  
would ask you t o c o n s i d e r s i g n i n g the 5-year renewal  
as soon as p o s s i b l e . 

"At the time of your upgrade to Food World, we 
w i l l commit t o u p g r a d i n g the c e n t e r i n a l l ways you 
have r e q u e s t e d : 

" f r e s h c o a t of p a i n t a c r o s s the f r o n t 

"upgrade p a r k i n g l o t l i g h t i n g 

" p a i n t i n g main s i g n out f r o n t 

"note t h a t the p a r k i n g l o t was redone i n 
2000, i n c l u d i n g r e p a i r of a l l b a s e - f a i l e d 
a r e a s , a new b i n d e r c o a t of a s p h a l t and 
r e s t r i p i n g . 

" E i t h e r a t the same time as the upgrade or i n 
the months f o l l o w i n g , we are p l a n n i n g on p u t t i n g on 
a new r o o f . We are c o n s i d e r i n g a s p r a y e d 
p o l y u r e t h a n e foam r o o f system. A c c o r d i n g t o Frank 
Welch a t P e r i m e t e r R o o f i n g , a B a l d w i n County st u d y 
showed t h i s r o o f system g e n e r a t e d 25% r e d u c t i o n i n 
energy c o s t s . 

"For the p a s t year, we have been i n the p r o c e s s 
of o b t a i n i n g a p p r o v a l of a t r a f f i c l i g h t a t the 
i n t e r s e c t i o n i n f r o n t of the c e n t e r . We have s e c u r e d 
a C i t y C o u n c i l R e s o l u t i o n t h a t s t a t e s t h e i r a p p r o v a l 
and w i l l i n g n e s s t o cover a l l maintenance and 
u t i l i t i e s a s s o c i a t e d w i t h the l i g h t . The [Department 

9 



2090614 

of T r a n s p o r t a t i o n ] has p r e l i m i n a r i l y approved the 
p r o j e c t , but w i l l not g i v e f i n a l a p p r o v a l u n t i l a 
s i t e p l a n and i n s t a l l a t i o n specs have been reviewed. 

"In exchange f o r the above c o n t r i b u t i o n s t o the 
c e n t e r , we need an i n c r e a s e i n the base r e n t f o r the 
next f i v e y e a r s . For the p a s t 15 y e a r s , Bruno's has 
enj o y e d a f l a t r a t e of $4.75 p e r square f o o t . The 
percentage r e n t p r o v i s i o n i n the l e a s e i s i r r e l e v a n t 
due t o e x t r e m e l y h i g h s a l e s b r e a k p o i n t f o r t h i s 
market. We need f o r the base r e n t t o be i n c r e a s e d t o 
$5.50 f o r the renewal p e r i o d . 

" L e t me know i f you have any q u e s t i o n s . We are 
e x c i t e d about the f u t u r e of [the] c e n t e r and l o o k 
f o r w a r d t o moving ahead w i t h the p r o j e c t . " 

(Emphasis added.) 

The J u l y 2, 2002, e - m a i l s t a t e d : 

" I wanted t o c o n f i r m our d i s c u s s i o n l a s t week 
about C l a n t o n . P l e a s e r e p l y back t o t h i s and l e t me 
know i f i t agrees w i t h your u n d e r s t a n d i n g of both 
our commitments. 

"1) Bruno's w i l l c o n v e r t the Food F a i r t o a 
Food World d u r i n g 2002. 

"2) R e n t a l r a t e w i l l i n c r e a s e t o $5 per square 
f o o t b e g i n n i n g 8/1/02. 

"3) 5-year renewal o p t i o n has been e l e c t e d f o r 
the p e r i o d June 1, 2003 t o May 31, 2008. 

"4) Three 5-year renewal o p t i o n s remain. 

"5) Bruno's w i l l reimburse [ l a n d l o r d ] f o r one-
t h i r d of the c o s t f o r the i n s t a l l a t i o n of the 
t r a f f i c l i g h t . I f the e s t i m a t e of o n e - t h i r d 
exceeds $15,000, then Bruno's r e s e r v e s the 
r i g h t t o r e c o n s i d e r b e f o r e any work i s 
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performed. 

"6) [Landlord] w i l l p a i n t f r o n t facade, upgrade 
p a r k i n g l o t l i g h t i n g , and p a i n t main s i g n out 
f r o n t . 

" F e e l f r e e t o c a l l me 

S t a n f o r d t e s t i f i e d t h a t he d i d not r e c e i v e an immediate 

response t o h i s June 12 and J u l y 2, 2002, e - m a i l s ; however, he 

t e s t i f i e d t h a t sometime a f t e r J u l y 17, 2002, he r e c e i v e d by 

f a c s i m i l e t r a n s m i s s i o n a copy of a an i n t e r n a l e - m a i l t h a t 

James had se n t t o Mike Conley, Bruno's a s s i s t a n t g e n e r a l 

c o u n s e l , and another agent of Bruno's on J u l y 17, 2002 

("James's J u l y 17 i n t e r n a l e - m a i l " ) . James's J u l y 17 i n t e r n a l 

e - m a i l s t a t e d : 

"We have reached an agreement w i t h the L a n d l o r d 
of [the Food F a i r s t o r e i n C l a n t o n ] f o r a Lease 
E x t e n s i o n Agreement a l o n g the f o l l o w i n g terms and 
c o n d i t i o n s : 

"A) The Lease w i l l be extended u n t i l May 31, 
2008. C u r r e n t e x p i r a t i o n i s 5/31/03. Three 
f i v e - y e a r o p t i o n s w i l l remain. 

"B) Rent w i l l i n c r e a s e t o $159,000/annually ($5 
[per square f o o t ] ) upon e x e c u t i o n of the 
Agreement. C u r r e n t r e n t i s $151,050 ($4.75 [per 
square f o o t ] ) . 

"C) P r i o r t o 12/31/02, L a n d l o r d w i l l (1) r e -
r o o f the Food F a i r f a c i l i t y ; (2) p a i n t the 
facade of the shopping c e n t e r ; (3) upgrade the 
p a r k i n g l o t l i g h t i n g ; (4) p a i n t the shopping 
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c e n t e r p y l o n s i g n . 

"D) Upon i n s t a l l a t i o n of a t r a f f i c s i g n a l i n 
f r o n t the shopping c e n t e r , Bruno's w i l l 
r e imburse L a n d l o r d 1/3 of the c o s t of the 
s i g n a l , not t o exceed $15,000. 

"E) P r i o r t o January 31, 2003, Bruno's w i l l 
commence w i t h the r e - f o r m a t t i n g [of] the Food 
F a i r t o a Food World. 

" P l e a s e p r o v i d e the Lease E x t e n s i o n Agreement 
a t your convenience. L e t me know i f you have 
any q u e s t i o n s or i f I can p r o v i d e any 
a d d i t i o n a l i n f o r m a t i o n . " 

R e g a r d i n g James's J u l y 17 i n t e r n a l e - m a i l , S t a n f o r d 

t e s t i f i e d : 

"[THE TENANT'S COUNSEL] Q. And i n [James's J u l y 17 
i n t e r n a l ] e - m a i l here i t s a y s , 'We have reached an 
agreement w i t h the l a n d l o r d of the above r e f e r e n c e d 
s t o r e f o r a l e a s e e x t e n s i o n agreement a l o n g the 
f o l l o w i n g terms and c o n d i t i o n s . ' You see t h a t , 
r i g h t ? 

"A. Uh-huh. 

"Q. And then i t goes on t o s e t out what Bruno's, 
I n c . , b e l i e v e d t o be the terms of the e x t e n s i o n , 
r i g h t ? 

"A. R i g h t . 

"Q. And you u n d e r s t o o d , as a r e p r e s e n t a t i v e of [the  
l a n d l o r d ] , when you r e c e i v e d [James's J u l y 17  
i n t e r n a l ] e - m a i l t h a t t h i s was Bruno's u n d e r s t a n d i n g  
of the terms of the e x t e n s i o n , r i g h t ? 

"A. Yes. 
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"Q. And i f you compare Defendant's E x h i b i t Number  
15, which i s [ S t a n f o r d ' s J u l y 2 e - m a i l t o James],  
s e t t i n g out the terms of the p o t e n t i a l e x t e n s i o n , t o  
E x h i b i t Number 16, which i s [James's J u l y 17  
i n t e r n a l e-mail] t h a t you r e c e i v e d by f a x from  
Bruno's, you know t h a t these are two d i f f e r e n t  
terms? 

"A. Yeah, t h e y are s l i g h t l y d i f f e r e n t i n c e r t a i n  
a s p e c t s , yeah. 

"Q. W e l l , f o r i n s t a n c e , i n your p r o p o s a l t o Bruno's, 
I n c . , which i s E x h i b i t Number 15, you have i n c l u d e d 
a t c l a u s e f i v e a statement t h a t says, 'Bruno's w i l l 
r e imburse [ l a n d l o r d ] f o r o n e - t h i r d of the c o s t f o r 
the i n s t a l l a t i o n of the t r a f f i c l i g h t . I f the 
e s t i m a t e of o n e - t h i r d exceeds $15,000, then Bruno's 
r e s e r v e s the r i g h t t o r e c o n s i d e r b e f o r e any work i s 
performed.' 

"And t h a t was p a r t of your p r o p o s a l t o Bruno's, 
I n c . , r i g h t ? 

"A. R i g h t . 

"Q. But what you a c t u a l l y got i n t u r n from Bruno's, 
I n c . , i n t h i s e - m a i l t h a t was o r i g i n a l l y d r a f t e d by 
Mark James a t Bruno's, I n c . , i s , ' P r i o r t o December 
31, 2002 l a n d l o r d w i l l one, r e r o o f the Food F a i r 
f a c i l i t y ; two, p a i n t the facade of the shopping 
c e n t e r ; t h r e e , upgrade the p a r k i n g l o t l i g h t i n g ; 
f o u r , p a i n t the shopping c e n t e r p y l o n s i g n , ' r i g h t ? 

"A. No. A c t u a l l y the i t e m t h a t you're comparing t o 
would be i t e m D, 'Upon i n s t a l l a t i o n of a t r a f f i c 
s i g n a l i n f r o n t of the shopping c e n t e r Bruno's w i l l 
r e imburse l a n d l o r d o n e - t h i r d of the c o s t of the 
s i g n a l , not t o exceed $15,000.' 

" I t l o o k s l i k e the o n l y t h i n g t h a t was l e f t out 
was i f the work exceeded $15,000 t h a t they r e s e r v e d 
the r i g h t . 
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"Q. Okay. So, i t l o o k s l i k e a c t u a l l y -- and I 
a p o l o g i z e . You d e f i n i t e l y know b e t t e r about these 
documents than me. 

"But i t l o o k s l i k e the c l a u s e D of [James's J u l y 
17 i n t e r n a l e-mail] i s a c t u a l l y i n response t o your 
c l a u s e f i v e from [ S t a n f o r d ' s J u l y 2 e - m a i l ] , r i g h t ? 

"A. C o r r e c t . 

"Q. And you would agree w i t h me, as a r e p r e s e n t a t i v e 
of [the l a n d l o r d ] , t h a t those two c l a u s e s do d i f f e r , 
r i g h t ? 

"A. And the one you read, Item C, a c t u a l l y l o o k s 
l i k e i t corresponds more to number 6. 

"Q. Okay. And i n l o o k i n g a t Item C i n [James's J u l y 
17 i n t e r n a l e-mail] and comparing t h a t t o i t e m s i x 
i n [ S t a n f o r d ' s J u l y 2 e - m a i l ] , we u n d e r s t a n d t h a t 
Bruno's, I n c . , has a c t u a l l y imposed a d i f f e r e n t term 
w i t h r e g a r d t o the improvements than you proposed t o 
them, r i g h t ? 

"A. R i g h t . And t h a t was r e a l l y where t h i s -- as f a r 
as i t got b e f o r e , you know -- they were imposing 
t h a t we do a l l of our work b e f o r e the end of '02. 
And we were wan t i n g t o do i t a t the same time. 
Because we d i d n ' t want them t o d e l a y d o i n g an 
upgrade t o a Food World f o r two y e a r s , you know. 

"Q. I u n d e r s t a n d . 

"A. We were w i l l i n g t o do t h a t , but we wanted them 
t o do t h e i r p a r t . And one t h i n g I would note, you  
see the two checkmarks next t o A and B? 

"Q. I do. 

"A. Those were on the e - m a i l t h a t came i n d i c a t i n g  
t h a t — our assumption was — those were what we had  
agreed t o . And the o t h e r items were s t i l l y e t t o be, 
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you know — s t i l l n e g o t i a t i n g was s t i l l g o i n g on. 

"Q. But you, as a r e p r e s e n t a t i v e of [the l a n d l o r d ] ,  
u n d e r s t o o d t h a t Bruno's, I n c . , was i n t e n d i n g t o  
r e q u i r e [the l a n d l o r d ] t o address what's s e t out of  
Item C of [James's J u l y 17 i n t e r n a l e -mail] b e f o r e  
t h e y would a c t u a l l y f o r m a l l y agree t o extend, r i g h t ? 

"A. W e l l , a g a i n , i t was more of the bundle of you  
know, items here. You know, we f e l t l i k e we had an  
agreement t h a t we would do t h e s e improvements t h a t  
t h e y l i s t e d . And we d i d n ' t have any i s s u e s w i t h  
t h o s e , t h a t l i s t c o r r e s p o n d i n g t o our l i s t . But,  
a g a i n , we wanted them t o go t o the Food World. They  
weren't w i l l i n g [to] go, you know, t o go t h e r e . 

"And so, yes, from 
agreement on those 

from t h e i r p e r s p e c t i v e , we weren't  
i n agreement on those i s s u e s , yes. 

"Q. So, you weren't i n agreement on the improvements  
by the terms proposed by Bruno's, I n c . , c o r r e c t ? 

"A. R i g h t , r i g h t . 

"Q. In o t h e r words, [the l a n d l o r d ] d i d not agree t o  
make the improvements per the terms proposed by  
Bruno's, I n c . , r i g h t ? 

"A. R i g h t . The t i m i n g . 

"Q. The t i m i n g of them a t l e a s t , r i g h t ? 

"A. Yeah. 

"Q. So, t h e r e was no meeting of the minds between  
Bruno's, I n c . , and [the l a n d l o r d ] r e g a r d i n g a t l e a s t  
the t i m i n g of the improvements r e q u i r e d by Bruno's,  
I n c . , r i g h t ? 

"A. Yes, not i n w r i t i n g . I t had not o c c u r r e d . 

"Q. W e l l , what w r i t i n g you d i d a c t u a l l y get proposed 
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something d i f f e r e n t than what you had proposed t o  
Bruno's, I n c . , r i g h t ? 

"A. Yes. And my u n d e r s t a n d i n g was t h a t what I  
proposed was a r e f l e c t i o n of what Mark James and I  
had agreed t o . What came back was they wanted us t o  
do our p a r t e a r l i e r . 

"Q. But i t d i d a c t u a l l y come back from Bruno's,  
I n c . , t h a t t h e y wanted something d i f f e r e n t than you  
remembered, r i g h t ? 

"A. R i g h t . 

"Q. And you knew, as a r e p r e s e n t a t i v e of [the  
l a n d l o r d ] , t h a t Bruno's, I n c . , i n f a c t , d i d want  
something d i f f e r e n t than you remembered, r i g h t ? 

"A. Yes. As t o t i m i n g , r i g h t . 

"Q. D i d [the l a n d l o r d ] e v e r agree t o a t l e a s t the  
t i m i n g of the improvements proposed by Bruno's,  
Inc.? 

"A. No." 

(Emphasis added.) 

S t a n f o r d t e s t i f i e d t h a t , on September 16, 2002, Conley 

sent S t a n f o r d an e - m a i l and a d r a f t of a document t i t l e d 

" F i r s t Amendment t o Lease." R e g a r d i n g t h a t e - m a i l and the 

d r a f t of the F i r s t Amendment t o Lease t h a t accompanied i t , 

S t a n f o r d t e s t i f i e d : 

"[THE TENANT'S COUNSEL] Q. I'm g o i n g t o mark as 
Defendant's E x h i b i t 17 what appears t o be a f a x from 
Bruno's t o you, Mr. S t a n f o r d , as a r e p r e s e n t a t i v e of 
[the l a n d l o r d ] . And t h e r e i s a bundle of documents 
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t h a t are a t t a c h e d t o the f a x . And I would ask you t o 
take a l o o k a t those f o r me. 

"(Defendant's E x h i b i t No. 17 was 
marked f o r i d e n t i f i c a t i o n ) . 

"A. Okay. 

"Q. Do you r e c a l l h a v i n g r e c e i v e d t h i s f a x from Mike 
Conley a t Bruno's, Inc.? 

"A. Yes. 

"Q. And you u n d e r s t o o d t h a t as p a r t of t h i s f a x 
Bruno's, I n c . , was p r o p o s i n g an a c t u a l w r i t t e n 
amendment t o the l e a s e , r i g h t ? 

"A. R i g h t . Which i s what we were t h i n k i n g would 
o c c u r . 

"Q. R i g h t . And, i n f a c t , Bruno's, I n c . , by the words 
and terms of t h i s proposed amendment, had i n c l u d e d 
some d e t a i l about the improvements i t wanted a t the 
p r o p e r t y , r i g h t ? 

"A. C o r r e c t . 

"Q. D i d you have an o p p o r t u n i t y t o r e v i e w these 
proposed terms of the e x t e n s i o n ? 

"A. Yes. 

"Q. Are these your notes here h a n d w r i t t e n on t h i s 
document? 

"A. Yes, I b e l i e v e so. 

"Q. Okay. What i s i t t h a t you were r e v i e w i n g t h i s 
document t o determine? 

"A. I f the amendment proposed was a c c e p t a b l e t o [the 
l a n d l o r d ] . 
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"Q. Was i t a c c e p t a b l e t o [the l a n d l o r d ] ? 

"A. No. 

"Q. And, i n f a c t , as a r e s u l t [the l a n d l o r d ] never 
agreed t o these proposed terms, r i g h t ? 

"A. W e l l , t h e r e were c e r t a i n of the terms t h a t we 
d i d not agree t o . Which, a g a i n , we t a l k e d about 
p r i m a r i l y was the t i m i n g of the upgrade and the 
t i m i n g of our improvements. 

"Q. D i d Bruno's, I n c . , 
amendment t o the l e a s e ? 

"A. No, not t o my knowledge. 

"Q. D i d Bruno's, I n c . , ever execute i n w r i t i n g t h i s 

"Q. A g a i n , you u n d e r s t o o d , as a r e p r e s e n t a t i v e of 
[the l a n d l o r d ] , i n r e c e i v i n g t h i s f a x and the d r a f t 
of the f i r s t amendment t o the l e a s e t h a t Bruno's, 
I n c . , a t l e a s t wanted t o have i n w r i t i n g the 

^ V , 4- O 

wanted 
e x t e n s i o n of t h i s l e a s e , r i g h t ? 

"A. W e l l , no. I knew t h a t they wanted t o m e m o r i a l i z e 
a c c u r a t e l y a l l of the improvements t h a t they wanted 
us t o do and t h a t they were a g r e e i n g t o do, and the 
r e n t i n c r e a s e and the t r a f f i c l i g h t . 

"Q. In f a c t , they wanted those improvements as p a r t  
of t h e i r i n t e n t t o e x e r c i s e t h e i r r i g h t t o e x t e n d  
the l e a s e ? 

"A. W e l l , a g a i n , t h a t ' s the d i s p u t e , I guess. You  
know, the y were, you know, p u t t i n g those items i n t o  
an amendment, which we t h i n k i s the p r o p e r form, and  
knew t h a t had t o happen. But I t h i n k the i s s u e i s  
j u s t a pure e x t e n s i o n of the o l d l e a s e v e r s u s  
changing the o l d l e a s e by the t h i n g s i n t h i s  
amendment. You know, t h a t i s the d i s t i n c t i o n t h a t I 
t h i n k we're on d i f f e r e n t s i d e s o f . 

"Q. Okay, So, you're c a l l i n g an e x t e n s i o n , as a 
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r e p r e s e n t a t i v e of [the l a n d l o r d ] , an e x t e n s i o n of  
the l e a s e a c c o r d i n g t o the o r i g i n a l terms of the  
l e a s e , r i g h t ? 

"A. Yes, I b e l i e v e so. 

"Q. In o t h e r words, Bruno's, I n c . , i s l e a s i n g t h i s  
p r o p e r t y . And by e x t e n d i n g i t , i s a g r e e i n g t o  
c o n t i n u e t o s t a y and pay r e n t a c c o r d i n g t o the same  
terms t h a t i t had always been a t e n a n t a t the  
C l a n t o n p r o p e r t y , r i g h t ? 

"A. Yeah. 

"Q. But what you're t e l l i n g me now i s , you, as a 
r e p r e s e n t a t i v e of [the l a n d l o r d ] , u n d e r s t o o d t h a t 
the word 'renewal' meant something d i f f e r e n t , and 
what you thought renewal meant was t h a t t h e r e would 
be a change i n the terms of the l e a s e ? 

"A. I wouldn't go t h e r e . I t h i n k the word 
' e x t e n s i o n ' and 'renewal, I t h i n k t h a t p r o b a b l y i s 
i n t e r c h a n g e a b l e . And, you know, they have not been 
used c o n s i s t e n t l y . But I t h i n k t h e y ' r e the same 
t h i n g . 

"Q. W e l l , l e t ' s go back t o [James's J u l y 17 i n t e r n a l 
e - m a i l ] . 

"A. Okay. 

"Q. And l o o k w i t h me t o the v e r y top of t h a t e - m a i l 
which, a g a i n , i s an i n t e r n a l e - m a i l from Mark James 
t o Mike Conley a t Bruno's, r i g h t ? 

"A. R i g h t . 

"Q. And, i n f a c t , what t h i s e - m a i l t h a t was 
f o r w a r d e d t o you as a r e p r e s e n t a t i v e of [the 
l a n d l o r d ] says i s t h a t t h i s document i s r e f e r e n c i n g 
a l e a s e e x t e n s i o n agreement, r i g h t ? 
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"A. Uh-huh. 

"Q. And you can see t h a t from r e a d i n g t h i s e - m a i l -¬

"A. R i g h t . 

"Q. -- t h a t ' s p a r t of your d e p o s i t i o n as E x h i b i t 16, 
r i g h t ? 

"A. R i g h t . 

"Q. So, i n r e a d i n g t h a t , as a r e p r e s e n t a t i v e of [the 
l a n d l o r d ] , you u n d e r s t a n d t h a t Bruno's b e l i e v e s 
these are the terms of the a c t u a l e x t e n s i o n ? 

"A. W e l l , you know --

"Q. R i g h t ? 

"A. Mark James wrote t h i s . And i t l o o k s l i k e t h e i r 
i n s i d e c o u n s e l put i t i n the form of an amendment, 
which we t h i n k i s the p r o p e r form. He r e f e r s t o i t 
l i k e you j u s t p o i n t e d out. But, you know, I don't 
know what t h a t n e c e s s a r i l y means. 

"Q. W e l l , t o me i t means t h a t you r e c e i v e d t h i s 
e - m a i l from Bruno's, I n c . , r i g h t ? 

"A. R i g h t . 

"Q. And i n r e a d i n g t h i s e - m a i l , you know t h a t Mark  
James a t Bruno's, I n c . , b e l i e v e s these terms t o be  
p a r t of an a c t u a l e x t e n s i o n , r i g h t ? I mean, t h a t ' s  
what he s a i d ? 

"A. He had i t a l l b u n d l e d t o g e t h e r , r i g h t . 

"Q. I mean, t h a t ' s what t h i s document says, 'These  
are the terms of the e x t e n s i o n , ' r i g h t ? 

"A. Uh-huh. 
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"Q. And so by r e a d i n g t h a t as the [ l a n d l o r d ' s ] 
r e p r e s e n t a t i v e , you know t h a t Mark James a t Bruno's, 
I n c . , who i s your p r i m a r y c o n t a c t a t Bruno's, 
b e l i e v e s these are the terms of the e x t e n s i o n , 
r i g h t ? 

"A. R i g h t . And t h a t --

"Q. There i s no c o n f u s i o n on t h a t . 

"[THE LANDLORD'S COUNSEL]: W e l l , you've i n t e r r u p t e d 
him and I o b j e c t t o t h a t . L e t ' s r e a d i t a l l back. 

"[THE TENANT'S COUNSEL]: Read what a l l back? 

"[THE LANDLORD'S COUNSEL]: He was r i g h t i n the 
m i d d l e of answering and you jumped on h i s answer. I 
would l i k e t o r e a d back the l a s t q u e s t i o n and have 
him answer. 

"(RECORD READ). 

"Q. I s t h e r e something e l s e you want to add t o t h a t ? 

"A. I'm not s u r e . Do you want t o ask me the q u e s t i o n 
a gain? 

"Q. I don't. I have a l r e a d y g o t t e n your answer. I 
t h i n k [the l a n d l o r d ' s c o u n s e l ] thought you had 
something e l s e t o say. 

"A. I guess -- I t h i n k the o n l y t h i n g I was about t o 
say was t h a t we were a s k i n g , you know, f o r Mike t o 
h u s t l e up, l e t ' s get t h i s done. A g a i n , we were  
t r y i n g t o use t h a t n o t i c e date t o get them t o get i t 
done. 

"Q. And the n o t i c e date you're t a l k i n g about i s the  
e i g h t months — 

"A. R i g h t . 
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"Q. — t h a t p r e - d a t e -¬

"A. R i g h t . 

of the p r i m a r y term of the "Q. -- the e x p i r a t i o n  
l e a s e , r i g h t ? 

"A. That's c o r r e c t . 

"Q. And t h a t i s per the terms of the o r i g i n a l l e a s e  
as r e l a t e d t o the e x t e n s i o n . 

"A. Yes, I t h i n k so. 

"Q. W e l l , we can l o o k back a t the document. But what 
i t says i s , t h a t the t e n a n t -- i t may p r o v i d e n o t i c e 
i n w r i t i n g e i g h t months p r i o r t o the e x p i r a t i o n of 
the p r i m a r y term, r i g h t ? 

"A. Yes. 

"Q. And so t h a t ' s c o n t e m p l a t i n g a d e a d l i n e r e l a t i n g 
t o the e x t e n s i o n , r i g h t ? 

"A. Yes. And our u n d e r s t a n d i n g was t h a t t h i s was  
s u p p l i e d t o us t o show us t h a t and t o s u p p l y t h a t  
w r i t t e n r equirement from t h e i r p e r s p e c t i v e . 

"Q. I u n d e r s t a n d . 

"A. Now, a g a i n , we f e l t l i k e the e x t e n s i o n , pure,  
s i m p l e , v a n i l l a e x t e n s i o n , we had been r e l y i n g on  
t h a t f o r months. 

"Q. And, a g a i n , t h a t was a v e r b a l r e l i a n c e , c o r r e c t ? 

"A. And we had a l l of these bundle of i s s u e s t h a t we  
were t r y i n g t o a c c o m p l i s h , you know, and we wanted  
t o , you know, get i t done. 

"(BREAK TAKEN). 

22 



2090614 

"Q. (By [the t e n a n t ' s counsel) B e f o r e the q u i c k 
break, I was a s k i n g you a q u e s t i o n about E x h i b i t 
Number 17, which was a f a x I b e l i e v e you r e c e i v e d 
from Bruno's, I n c . , c c o r r e c t ? 

"A. C o r r e c t . 

"Q. And i t i s a c t u a l l y a proposed f i r s t amendment t o 
the l e a s e , r i g h t ? 

"A. C o r r e c t . 

"Q. And t h e r e i s an e x h i b i t t h a t i s a t t a c h e d t o t h i s 
f i r s t amendment t o the l e a s e t h a t i s E x h i b i t A. Do 
you see t h a t ? 

"A. Yes. 

"Q. And i n t h i s e x h i b i t , i t appears as though 
Bruno's, I n c . , i s p r o p o s i n g t o have South H i g h l a n d , 
as the l a n d l o r d , complete the f o l l o w i n g improvements 
p r i o r t o December 31, 2002; i s t h a t r i g h t ? 

"A. Yes. 

"Q. And t h e r e are s e v e r a l t h i n g s l i s t e d here one 
t h r o u g h f i v e . But i n summary, i t ' s r e p l a c i n g the 
r o o f , p a i n t i n g the shopping c e n t e r facade, u p g r a d i n g 
the shopping c e n t e r l o t l i g h t i n g , r e p a i r i n g and 
r e p a i n t the shopping c e n t e r l o t l i g h t p o l e s , and 
p a t c h i n g a l l pot h o l e s and r e s t r i p i n g the p a r k i n g 
l o t , r i g h t ? 

"A. R i g h t . 

"Q. D i d [the l a n d l o r d ] , i n f a c t , address these items 
p r i o r t o December 31, 2002? 

No. Now, t h e r e may have been some t h i n g s r e l a t e d 
the normal r e p a i r s and maintenance i n the l e a s e 

"A. 
t o 
not improved l i k e they are c o n t e m p l a t i n g . I know 
these b i g items --
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"Q. I t ' s [the l a n d l o r d ' s ] p o s i t i o n t h a t t h e y d i d n ' t 
i n t e n d t o comply w i t h the terms proposed here by 
Bruno's, I n c . , r i g h t ? 

"A. R i g h t . " 

(Emphasis added.) 

S t a n f o r d t e s t i f i e d t h a t , i n A p r i l 2003, Steve T a y l o r , 

Bruno's d i r e c t o r of r e a l e s t a t e , had i n d i c a t e d t o S t a n f o r d i n 

a t e l e p h o n e c o n v e r s a t i o n t h a t i t was Bruno's p o s i t i o n t h a t i t 

had not e x e r c i s e d i t s o p t i o n t o e x t e n d the 1987 l e a s e because 

i t had not sent the l a n d l o r d w r i t t e n n o t i c e t h a t Bruno's was 

e x e r c i s i n g i t s o p t i o n . In response, S t a n f o r d sent T a y l o r a 

l e t t e r i n A p r i l 2003. In p e r t i n e n t p a r t , t h a t l e t t e r s t a t e d : 

"Under the [1987] l e a s e , the base term e x p i r e s 
May 31, 2003 and [Bruno's] had f o u r (4) f i v e - y e a r 
renewal o p t i o n s . To e x e r c i s e the renewal o p t i o n  
under the [1987] l e a s e , [Bruno's] must n o t i f y the  
l a n d l o r d i n w r i t i n g a t l e a s t e i g h t months b e f o r e the  
e x p i r a t i o n of the [1987] l e a s e . T h i s was done i n  
J u l y of 2002 by f a x . At t h a t t i m e , Bruno's r e q u e s t e d 
a d d i t i o n a l improvements t o be made by the l a n d l o r d 
i n c o n j u n c t i o n w i t h an upgrade from a Food F a i r t o 
a Food World. Mike Conley p r e p a r e d an amendment t o 
the l e a s e t o i n c o r p o r a t e a l l changes t o the [1987] 
l e a s e agreed t o by b o t h p a r t i e s . At t h i s p o i n t , the 
l e a s e was renewed and the amendment was i n p r o c e s s . 

"For the p a s t n i n e months, we have a c t e d and 
r e l i e d on t h i s renewal. Recent c o n v e r s a t i o n s have 
i n d i c a t e d the need t o c l a r i f y the terms of the l e a s e 
r e newal. 

"Lease extended t o May 31, 2008. 
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"Rent w i l l i n c r e a s e t o $159,000 per year 
( $ 5 / s f ] . 

"Upon i n s t a l l a t i o n of a t r a f f i c s i g n a l i n f r o n t 
of the shopping c e n t e r , Bruno's w i l l r e imburse 
L a n d l o r d o n e - t h i r d of the c o s t , not t o exceed 
$15,000. 

"Although b o t h p a r t i e s agreed t o make the 
improvements f o r the Food World upgrade, the t i m i n g 
of those improvements i s s t i l l under d i s c u s s i o n 
c a u s i n g the amendment t o remain i n d r a f t form. 

"We would l i k e t o get r e a c h an agreement 
r e g a r d i n g the t i m i n g of the improvements as soon as 
p o s s i b l e . P l e a s e c a l l me t o d i s c u s s . " 

(Emphasis added.) 

On June 5, 2003, Conley sent S t a n f o r d a l e t t e r r e s p o n d i n g 

t o S t a n f o r d ' s A p r i l 17, 2003, l e t t e r t o T a y l o r . C o nley's 

l e t t e r s t a t e d : 

"Your l e t t e r d a t e d A p r i l 21, 2003 ad d r e s s e d t o 
Mr. Steve T a y l o r w i t h a copy t o the u n d e r s i g n e d has 
been r e v i e w e d and d i s c u s s e d by the management of 
Bruno's. In your l e t t e r , i t was a s s e r t e d t h a t 
'[Bruno's] e x e r c i s e d the f i r s t o p t i o n b e f o r e 
September 30, 2002 by f a x . ' P l e a s e know t h a t Bruno's 
r e s p e c t f u l l y d i s a g r e e s w i t h your a s s e r t i o n as i t i s 
the p o s i t i o n of Bruno's t h a t the f a x you have 
r e f e r r e d t o was an i n t e r n a l memorandum from Mr. 
James t o the u n d e r s i g n e d s e t t i n g out r e c e n t l y 
n e g o t i a t e d a d d i t i o n a l terms and c o n d i t i o n s t o be 
i n s e r t e d i n a l e a s e amendment. As such, the f a x was 
not an e x e r c i s e of an o p t i o n p r i v i l e g e under the 
terms and c o n d i t i o n s of the [1987] Lease. A t the 
p r e s e n t , Bruno's b e l i e v e s t h a t [the 'Hold Over' 
p r o v i s i o n ] of the [1987] Lease governs. 
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" I would ask t h a t you c o n t a c t Mr. Steve T a y l o r 
i n o r d e r t o determine how [the l a n d l o r d ] and Bruno's 
might move f o r w a r d i n r e s o l v i n g a l l o u t s t a n d i n g 
i s s u e s . P l e a s e know t h a t n o t h i n g h e r e i n might be 
deemed or c o n s t r u e d as a w a i v e r of the r i g h t s and 
remedies a v a i l a b l e t o Bruno's under the terms and 
c o n d i t i o n s of the [1987] Lease at law and i n e q u i t y . 
T h i s i s an o f f e r of compromise." 

S t a n f o r d t e s t i f i e d t h a t , a f t e r the e x p i r a t i o n of the 

p r i m a r y term of the 1987 l e a s e , Bruno's c o n t i n u e d t o pay r e n t 

i n the amount of $4.75 per square f o o t , the same r e n t i t had 

p a i d b e f o r e the e x p i r a t i o n of the p r i m a r y term of the 1987 

l e a s e . S t a n f o r d t e s t i f i e d t h a t , i n October 2003, the l a n d l o r d 

began s e e k i n g another e n t i t y t o l e a s e the l e a s e d p r emises 

because Bruno's would not c o n f i r m t h a t i t had e x e r c i s e d i t s 

o p t i o n t o e x t e n d the 1987 l e a s e ; however, the l a n d l o r d was not 

s u c c e s s f u l i n f i n d i n g another e n t i t y t o l e a s e the l e a s e d 

p r e m i s e s . S t a n f o r d t e s t i f i e d t h a t , i n May 2005, the l a n d l o r d 

l e a r n e d t h a t Bruno's was g o i n g t o a s s i g n i t s i n t e r e s t i n the 

1987 l e a s e t o the t e n a n t . S t a n f o r d t e s t i f i e d t h a t the l a n d l o r d 

d i d not know whether Bruno's was t e l l i n g the t e n a n t t h a t 

Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d the 1987 l e a s e or 

t h a t i t s tenancy had become a month-to-month one p u r s u a n t t o 

the " H o l d i n g Over" p r o v i s i o n . S t a n f o r d f u r t h e r t e s t i f i e d : 

"[THE TENANT'S COUNSEL] Q. Based on t h a t knowledge 
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t h a t i t was p o s s i b l e t h a t [the te n a n t ] would have 
assumed t h i s l e a s e from Bruno's was a month t o 
month, what d i d [the l a n d l o r d ] do t o make sure or at 
l e a s t t r y and communicate t h a t [the l a n d l o r d ] 
b e l i e v e d the l e a s e was f o r a term l o n g e r than t h a t ? 

"A. W e l l , a g a i n , t h i s i s from memory here. But as I 
r e c a l l , we d i d n ' t know what [the te n a n t ] u n d e r s t o o d 
about the l e a s e . A g a i n , we would imagine i t was 
whatever [Bruno's] r e p r e s e n t e d t o them. So, what we 
d i d n ' t want t o do i f , i n f a c t , they b e l i e v e d i t was 
a f i v e - y e a r r enewal, we d i d n ' t want t o c a l l them and 
say, hey, can you c o n f i r m the f a c t or do you t h i n k 
we are i n a month t o month? 

"We d i d n ' t want t o go t h e r e . So, we f e l t l i k e 
j u s t b e i n g s i l e n t was the way t o go. And as I 
a l l u d e d t o i n t h i s e - m a i l we j u s t d i s c u s s e d , E x h i b i t 
28, t h a t we were not sure i f they would be 
i n t e r e s t e d i n an upgrade p r o p o s a l . 

"Q. So, i n o t h e r words, [the l a n d l o r d ] was of the 
o p i n i o n t h a t i t was b e t t e r t o remain s i l e n t i n the 
hopes t h a t [the te n a n t ] would s t a y i n the p r o p e r t y , 
whether they b e l i e v e d the l e a s e t o be month t o month 
or i f the l e a s e was s e t t o e x p i r e i n 2008, r i g h t ? 

"A. Yes. We d i d n ' t see the advantage of r a i s i n g t h a t 
i s s u e . 

"Q. And, i n f a c t , i t was more advantageous t o [the 
l a n d l o r d ] t o remain q u i e t and t o not a l e r t [the 
ten a n t ] t o the f a c t t h a t [the l a n d l o r d ] b e l i e v e d 
t h a t the l e a s e was s e t t o e x p i r e i n 2008, r i g h t ? 

"A. Yes." 

S t a n f o r d t e s t i f i e d t h a t the l a n d l o r d s u b s e q u e n t l y 

r e c e i v e d a document t i t l e d " L a n d l o r d E s t o p p e l C e r t i f i c a t e " 

from a t t o r n e y s r e p r e s e n t i n g Bruno's w i t h r e s p e c t t o the 
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assignment of i t s i n t e r e s t i n the 1987 l e a s e t o the t e n a n t . In 

p e r t i n e n t p a r t , the L a n d l o r d E s t o p p e l C e r t i f i c a t e , which i s 

d r a f t e d as a c e r t i f i c a t i o n by the l a n d l o r d r e g a r d i n g the 1987 

l e a s e and i s addr e s s e d t o Bruno's, s t a t e d : 

"In o r d e r t o induce [the te n a n t ] t o e n t e r i n t o  
c e r t a i n purchase arrangements and l e a s e assignments  
w i t h [ B r u n o ' s ] , L a n d l o r d hereby c e r t i f i e s as 
f o l l o w s : 

II 

"(c) The term of the Lease commenced A p r i l 1, 
1983 and the c u r r e n t term of the Lease i s s c h e d u l e d  
t o e x p i r e on May 31, 2008. ... 

"  

"(n) The i n f o r m a t i o n h e r e i n s e t f o r t h h e r e i n 
[ s i c ] i s c o r r e c t , or e x c e p t i o n s have been marked and 
i n i t i a l e d . The c o n t e n t s of t h i s c e r t i f i c a t e s h a l l be  
b i n d i n g upon the p a r t y who executes i t . T h i s 
c e r t i f i c a t e may be r e l i e d on by the per s o n t o whom 
t h i s c e r t i f i c a t e i s addressed, by the a s s i g n e e or 
designee of such p e r s o n , by [ B r u n o ' s ] , and by [the 
tena n t ] and i t s a f f i l i a t e s . " 

(Emphasis added.) The l a n d l o r d s i g n e d the L a n d l o r d E s t o p p e l 

C e r t i f i c a t e and r e t u r n e d i t t o the a t t o r n e y s r e p r e s e n t i n g 

Bruno's. 

F o l l o w i n g a h e a r i n g r e g a r d i n g the t e n a n t ' s summary-

judgment motion, the t r i a l c o u r t e n t e r e d a judgment g r a n t i n g 

the t e n a n t ' s summary-judgment motion. The l a n d l o r d then t i m e l y 
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appealed t o the supreme c o u r t , which t r a n s f e r r e d the appeal t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986) . Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

On a p p e a l , the l a n d l o r d argues, as i t d i d b e f o r e the 

t r i a l c o u r t , t h a t S t a n f o r d ' s t e s t i m o n y r e g a r d i n g h i s meeting 

w i t h James i n A p r i l 2002 e s t a b l i s h e d a genuine i s s u e of 

m a t e r i a l f a c t r e g a r d i n g whether James, a c t i n g on b e h a l f of 
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Bruno's, o r a l l y e x e r c i s e d Bruno's o p t i o n t o e x t e n d the 1987 

l e a s e . We f i n d no m e r i t i n t h a t argument. In p e r t i n e n t p a r t , 

S t a n f o r d ' s notes r e g a r d i n g t h a t meeting s t a t e : 

"Met w i t h Mark on 4-23-02. Per Mark, th e y p l a n on 
renewing, no e x p a n s i o n , w i l l upgrade t o a Food 
World. L a n d l o r d t o upgrade the e n t i r e c e n t e r at t h a t 
t i m e . Rent t o remain a t $4.75 per square f o o t , and 
t h e y would l i k e us t o pursue o b t a i n i n g a t r a f f i c 
l i g h t w i t h a l l p a r t i e s c o n t r i b u t i n g t o the c o s t . " 

Those notes i n d i c a t e t h a t James communicated t o S t a n f o r d t h a t 

Bruno's p l a n n e d t o e x e r c i s e i t s o p t i o n i n the f u t u r e i f 

c e r t a i n c o n d i t i o n s were met such as the l a n d l o r d ' s a g r e e i n g 

t h a t the r e n t would remain a t $4.75 per square f o o t and the 

p a r t i e s ' o b t a i n i n g a t r a f f i c l i g h t . The c o n c l u s i o n t h a t James 

d i d not e x e r c i s e the o p t i o n o r a l l y on A p r i l 23, 2002, i s 

c o r r o b o r a t e d by S t a n f o r d ' s June 12, 2002, e - m a i l t o James i n 

which he s t a t e d t h a t "9/30/02 i s the r e q u i r e d date t o 

o f f i c i a l l y n o t i f y us of your i n t e n t t o renew. We would ask you 

t o c o n s i d e r s i g n i n g the 5-year renewal as soon as p o s s i b l e . " 

The l a n d l o r d a l s o argues, as i t d i d b e f o r e the t r i a l 

c o u r t , t h a t James's J u l y 17 i n t e r n a l e - m a i l e s t a b l i s h e d a 

genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g whether t h a t e - m a i l 

c o n s t i t u t e d Bruno's e x e r c i s e of i t s o p t i o n t o e x t e n d the 1987 

l e a s e . James's J u l y 17 i n t e r n a l e - m a i l s t a t e d : 
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"We have reached an agreement w i t h the L a n d l o r d 
of [the Food F a i r s t o r e i n C l a n t o n ] f o r a Lease 
E x t e n s i o n Agreement a l o n g the f o l l o w i n g terms and 
c o n d i t i o n s : 

"A) The Lease w i l l be extended u n t i l May 31, 
2008. C u r r e n t e x p i r a t i o n i s 5/31/03. Three 
f i v e - y e a r o p t i o n s w i l l remain. 

"B) Rent w i l l i n c r e a s e t o $159,000/annually ($5 
[per square f o o t ] ) upon e x e c u t i o n of the 
Agreement. C u r r e n t r e n t i s $151,050 ($4.75 [per 
square f o o t ] ) . 

"C) P r i o r t o 12/31/02, L a n d l o r d w i l l (1) r e -
r o o f the Food F a i r f a c i l i t y ; (2) p a i n t the 
facade of the shopping c e n t e r ; (3) upgrade the 
p a r k i n g l o t l i g h t i n g ; (4) p a i n t the shopping 
c e n t e r p y l o n s i g n . 

"D) Upon i n s t a l l a t i o n of a t r a f f i c s i g n a l i n 
f r o n t the shopping c e n t e r , Bruno's w i l l 
r e i m b u rse L a n d l o r d 1/3 of the c o s t of the 
s i g n a l , not t o exceed $15,000. 

"E) P r i o r t o January 31, 2003, Bruno's w i l l 
commence w i t h the r e - f o r m a t t i n g [of] the Food 
F a i r t o a Food World. 

" P l e a s e p r o v i d e the Lease E x t e n s i o n Agreement a t 
your c o n v e n i e n c e . L e t me know i f you have any 
q u e s t i o n s or i f I can p r o v i d e any a d d i t i o n a l 
i n f o r m a t i o n . " 

James's J u l y 17 i n t e r n a l e - m a i l p l a i n l y i n d i c a t e s t h a t 

Bruno's agreement t o e x t e n d the 1987 l e a s e was c o n d i t i o n e d on 

the l a n d l o r d ' s agreement t h a t " [ p ] r i o r t o 12/31/02, L a n d l o r d 

w i l l (1) r e - r o o f the Food F a i r f a c i l i t y ; (2) p a i n t the facade 
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of the shopping c e n t e r ; (3) upgrade the p a r k i n g l o t l i g h t i n g ; 

(4) p a i n t the shopping c e n t e r p y l o n s i g n , " and S t a n f o r d 

t e s t i f i e d t h a t the l a n d l o r d never agreed t o do t h a t work 

b e f o r e December 31, 2002. T h e r e f o r e , we f i n d no m e r i t i n the 

l a n d l o r d ' s argument t h a t i t e s t a b l i s h e d a genuine i s s u e of 

m a t e r i a l f a c t r e g a r d i n g whether James's J u l y 17 i n t e r n a l e¬

m a i l c o n s t i t u t e d Bruno's e x e r c i s e of i t s o p t i o n t o e x t e n d the 

1987 l e a s e . 

C i t i n g M c l n t y r e v. Coker, 274 A l a . 457, 150 So. 2d 220 

(1963), the l a n d l o r d argues, as i t d i d i n the t r i a l c o u r t , 

t h a t e v i d e n c e e s t a b l i s h i n g t h a t Bruno's remained i n p o s s e s s i o n 

of the l e a s e d p r e m i s e s a f t e r the e x p i r a t i o n of the p r i m a r y 

term of the 1987 l e a s e and c o n t i n u e d t o pay r e n t i n the amount 

of $4.75 per square f o o t , the same r e n t i t had p a i d b e f o r e the 

e x p i r a t i o n of the p r i m a r y term of the 1987 l e a s e , e s t a b l i s h e d 

the e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether t h a t conduct c o n s t i t u t e d an i m p l i e d e x e r c i s e of i t s 

o p t i o n t o e x t e n d the 1987 l e a s e by Bruno's. In M c l n t y r e v. 

Coker, the supreme c o u r t s t a t e d t h a t 

"a l e s s e e who e n t e r s i n t o p o s s e s s i o n of the demised 
p r e m i s e s under a l e a s e f o r a f i x e d term, w i t h the 
p r i v i l e g e of renewing i t by g i v i n g w r i t t e n n o t i c e t o 
the l e s s o r , and c o n t i n u e s i n p o s s e s s i o n a f t e r the 
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f i x e d term has e x p i r e d , p a y i n g the r e n t t h e r e f o r as 
i t becomes due, t h e r e b y e l e c t s t o e x e r c i s e the 
o p t i o n f o r a renewal, a l t h o u g h no w r i t t e n n o t i c e was 
g i v e n . In such a l e a s e the requirement of a w r i t t e n 
n o t i c e may be waived by the p a r t i e s , and a w a i v e r 
may be i m p l i e d when the l e s s e e remains i n p o s s e s s i o n 
and pays the r e n t t o the l e s s o r . " 

274 A l a . a t 461, 150 So. 2d a t 224. 

However, the o p i n i o n i n M c l n t y r e v. Coker does not r e f e r 

t o a p r o v i s i o n i n the l e a s e s a t i s s u e i n t h a t case t h a t was 

comparable t o the " H o l d i n g Over" p r o v i s i o n i n the 1987 l e a s e . 

The " H o l d i n g Over" p r o v i s i o n i n the 1987 l e a s e s t a t e d : 

" I n the absence of any w r i t t e n agreement t o the 
c o n t r a r y , i f Tenant s h o u l d remain i n occupancy of 
the demised premises a f t e r the e x p i r a t i o n of the 
l e a s e term, i t s h a l l so remain as a t e n a n t from 
month t o month and a l l p r o v i s i o n s of t h i s Lease 
a p p l i c a b l e t o such tenancy s h a l l remain i n f u l l 
f o r c e and e f f e c t . " 

Because of the presence of the " H o l d i n g Over" p r o v i s i o n i n the 

1987 l e a s e , we conclude t h a t the f a c t s of the case now b e f o r e 

us are d i s t i n g u i s h a b l e from the f a c t s i n M c l n t y r e v. Coker. We 

conclude t h a t , because of the presence of the " H o l d i n g Over" 

p r o v i s i o n i n the 1987 l e a s e , Bruno's r e m a i n i n g i n p o s s e s s i o n 

of the l e a s e d p r emises a f t e r the e x p i r a t i o n of the 1987 l e a s e 

and i t s p a y i n g the same r e n t i t had p a i d d u r i n g the p r i m a r y 

term of the 1987 l e a s e d i d not e s t a b l i s h a genuine i s s u e of 
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m a t e r i a l f a c t r e g a r d i n g whether t h a t conduct c o n s t i t u t e d an 

i m p l i e d e x e r c i s e of i t s o p t i o n t o e x t e n d the 1987 l e a s e . 

F i n a l l y , the l a n d l o r d argues, as i t d i d i n the t r i a l 

c o u r t , t h a t the L a n d l o r d E s t o p p e l C e r t i f i c a t e e s t a b l i s h e d the 

e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

whether Bruno's had e x e r c i s e d i t s o p t i o n t o e x t e n d the 1987 

l e a s e . A l t h o u g h the L a n d l o r d E s t o p p e l C e r t i f i c a t e was not 

d r a f t e d u n t i l 2005, w e l l a f t e r the e x p i r a t i o n of the p r i m a r y 

term of the 1987 l e a s e , and a l t h o u g h i t does not p u r p o r t t o 

c o n t a i n a r e p r e s e n t a t i o n by Bruno's, the l a n d l o r d argues t h a t 

Bruno's s h o u l d be deemed t o have adopted the l a n d l o r d ' s 

r e p r e s e n t a t i o n i n the L a n d l o r d E s t o p p e l C e r t i f i c a t e t h a t "the 

c u r r e n t term of the Lease i s s c h e d u l e d t o e x p i r e on May 31, 

2008" by v i r t u e of Rule 8 0 1 ( d ) ( 2 ) ( B ) , A l a . R. E v i d . Rule 

8 0 1 ( d ) ( 2 ) ( B ) p r o v i d e s : 

"(d) Statements That Are Not Hearsay. A 
statement i s not h e a r s a y i f -¬

II 

"(2) A d m i s s i o n s by P a r t y Opponent. The statement 
i s o f f e r e d a g a i n s t a p a r t y and i s ... (B) a 
statement of which the p a r t y has m a n i f e s t e d an  
a d o p t i o n or b e l i e f i n i t s t r u t h 

(Emphasis added.) 

34 



2090614 

In the case now b e f o r e us, a l t h o u g h the e v i d e n c e 

i n d i c a t e s t h a t the L a n d l o r d E s t o p p e l C e r t i f i c a t e was d r a f t e d 

by a t t o r n e y s r e p r e s e n t i n g Bruno's w i t h r e s p e c t t o the 

assignment of i t s i n t e r e s t i n the 1987 l e a s e t o the t e n a n t , 

the r e c o r d does not c o n t a i n any e v i d e n c e t h a t Bruno's "has 

m a n i f e s t e d an a d o p t i o n [of the r e p r e s e n t a t i o n t h a t 'the 

c u r r e n t term of the Lease i s s c h e d u l e d t o e x p i r e on May 31, 

2008,'] or b e l i e f i n i t s t r u t h . " The r e c o r d does not c o n t a i n 

any e v i d e n c e e s t a b l i s h i n g t h a t Bruno's gave the L a n d l o r d 

E s t o p p e l C e r t i f i c a t e t o the t e n a n t or used i t i n any way. 

A c c o r d i n g l y , we f i n d no m e r i t i n the l a n d l o r d ' s argument t h a t 

the L a n d l o r d E s t o p p e l C e r t i f i c a t e e s t a b l i s h e d a genuine i s s u e 

of m a t e r i a l f a c t r e g a r d i n g whether Bruno's had e x e r c i s e d i t s 

o p t i o n t o e x t e n d the 1987 l e a s e . 

A c c o r d i n g l y , we a f f i r m the judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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