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SDW, Inc. 

v. 

Friends of Hurricane Creek and John Wathen 

Appeals from Montgomery C i r c u i t Court 
(CV-09-1320) 

PITTMAN, Judge. 

These t h r e e appeals have been taken from a summary 

judgment e n t e r e d by the Montgomery C i r c u i t C ourt i n j u d i c i a l -

r e v i e w p r o c e e d i n g s c h a l l e n g i n g the c o r r e c t n e s s of a d e c i s i o n 

of the Alabama E n v i r o n m e n t a l Management Commission ("the 

Commission") d e c l i n i n g t o r e v i e w an o r d e r r e n d e r e d by the 

Alabama Department of E n v i r o n m e n t a l Management ("the 

Department") a s s e s s i n g monetary s a n c t i o n s a g a i n s t SDW, I n c . 

("the d e v e l o p e r " ) , a r e s i d e n t i a l d e v e l o p e r t h a t p u r p o r t e d l y 

d i s c h a r g e d c e r t a i n m a t e r i a l s i n t o an unnamed t r i b u t a r y ("the 

t r i b u t a r y " ) of C o t t o n d a l e Creek, a body of water t h a t f l o w s 

i n t o H u r r i c a n e Creek. Because we conclude t h a t the c i r c u i t 

c o u r t e r r e d , as t o the appeal taken by the Department and the 

Commission i n case no. 2090633 and the ap p e a l taken by the 
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d e v e l o p e r i n case no. 2090466, we v a c a t e the c i r c u i t c o u r t ' s 

judgment and remand the cause f o r f u r t h e r p r o c e e d i n g s ; we 

d i s m i s s as moot the c r o s s - a p p e a l taken by the F r i e n d s of 

H u r r i c a n e Creek ("FOHC") and John Wathen (who had i n i t i a t e d 

the a d m i n i s t r a t i v e - r e v i e w and the j u d i c i a l - r e v i e w p r o c e e d i n g s ) 

i n case no. 2090633. 

Under Alabama law, the Department i s the s t a t e agency 

p r i m a r i l y r e s p o n s i b l e f o r a d m i n i s t e r i n g e n v i r o n m e n t a l 

l e g i s l a t i o n , i n c l u d i n g the Alabama Water P o l l u t i o n C o n t r o l 

A c t , A l a . Code 1975, § 22-22-1 e t seq. See A l a . Code 1975, 

§ 22-22A-2(1). The Department i s v e s t e d w i t h the d i s c r e t i o n 

t o " a s s e s s [ ] a c i v i l p e n a l t y t o any person who v i o l a t e s " 

v a r i o u s e n v i r o n m e n t a l s t a t u t e s , i n c l u d i n g those p e r t a i n i n g t o 

water p o l l u t i o n . A l a . Code 1975, § 22-22A-5(18)a. Such a 

p e n a l t y , i f imposed, " s h a l l not be l e s s than $100.00 or exceed 

$25,000.00 f o r each v i o l a t i o n , " s u b j e c t t o a $250,000 t o t a l , 

and each day t h a t a v i o l a t i o n c o n t i n u e s i s deemed, under 

Alabama law, t o be a s e p a r a t e v i o l a t i o n . A l a . Code 1975, 

§ 22-22A-5(18)c. 

Pursuant t o n o t i c e s of v i o l a t i o n sent t o the d e v e l o p e r i n 

J u l y 2006 and January 2008 as t o v a r i o u s c l a i m e d v i o l a t i o n s of 
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b e s t management p r a c t i c e s as t o i t s W i l l i a m s b u r g development 

i n T u s c a l o o s a County, the Department, i n September 2008, 

i s s u e d an a d m i n i s t r a t i v e o r d e r d e t e r m i n i n g t h a t t he d e v e l o p e r 

s h o u l d pay the Department a c i v i l p e n a l t y of $20,000 and t o 

take v a r i o u s measures d e s i g n e d t o c o r r e c t the c o n d i t i o n s , such 

as the d i s c h a r g e of sediments from the W i l l i a m s b u r g 

development, t h a t had been observed d u r i n g the Department's 

i n s p e c t i o n s . The Department and the d e v e l o p e r were the s o l e 

p a r t i e s t o t h a t a d m i n i s t r a t i v e p r o c e e d i n g . 

Under Alabama law, the Commission i s the t r i b u n a l w i t h 

s t a t u t o r y a u t h o r i t y t o " d e v e l o p e n v i r o n m e n t a l p o l i c y f o r the 

s t a t e " and t o "hear and determine a p p e a l s " brought by persons 

" a g g r i e v e d by ... a d m i n i s t r a t i v e a c t i o n [ s ] of the 

[D ] e p a r t m e n t . " A l a . Code 1975, §§ 22-22A-6(a)(3) and (4) and 

22-22A-7(c). The Commission, i n a d m i n i s t r a t i v e - a p p e a l 

p r o c e e d i n g s , has the a u t h o r i t y t o " m o d i f y [ ] , a p p r o v [ e ] or 

d i s a p p r o v [ e ] the [D]epartment's a d m i n i s t r a t i v e a c t i o n . " A l a . 

Code 1975, § 2 2 - 2 2 A - 7 ( c ) ( 3 ) . 

In October 2008, FOHC and Wathen f i l e d an a d m i n i s t r a t i v e 

a p p e a l w i t h the Commission c h a l l e n g i n g the p r o p r i e t y of the 

Department's o r d e r p e n a l i z i n g the d e v e l o p e r ; FOHC and Wathen 
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contended t h a t the Department's o r d e r a r b i t r a r i l y f a i l e d t o 

make c e r t a i n adverse f i n d i n g s as t o the d e v e l o p e r ' s conduct 

and t h a t the p e n a l t y amount a s s e s s e d i n the Department's o r d e r 

was so low as t o c o n s t i t u t e an abuse of the Department's 

d i s c r e t i o n . The Department, a p p e a r i n g as a respondent i n the 

a d m i n i s t r a t i v e a p p e a l , and the d e v e l o p e r , a p p e a r i n g as an 

i n t e r v e n o r , each a s s e r t e d , i n a d d i t i o n t o t h e i r s u b s t a n t i v e 

c o n t e n t i o n s , t h a t FOHC and Wathen were not a g g r i e v e d p a r t i e s 

e n t i t l e d t o ap p e a l from the Department's o r d e r . An 

e v i d e n t i a r y h e a r i n g i n the case was h e l d by a h e a r i n g o f f i c e r , 

a f t e r which t h a t o f f i c e r t r a n s m i t t e d t o the Commission and the 

p a r t i e s h i s recommended d i s p o s i t i o n of the a p p e a l . As t o the 

t h r e s h o l d s t a n d i n g i s s u e , the h e a r i n g o f f i c e r n o ted h i s 

" s e r i o u s doubts" t h a t FOHC and Wathen had s u f f e r e d i n j u r y or 

had been t h r e a t e n e d by i n j u r y as a r e s u l t of the Department's 

d e c i s i o n , b ut the h e a r i n g o f f i c e r proceeded t o a s s e s s the 

m e r i t s of the a p p e a l , o p i n i n g t h a t the Department s h o u l d have 

imposed a $21,325 p e n a l t y a g a i n s t the d e v e l o p e r . A f t e r 

c o u n s e l f o r the Department, f o r the d e v e l o p e r , and f o r FOHC 

and Wathen had f i l e d o b j e c t i o n s t o the h e a r i n g o f f i c e r ' s 

p roposed o r d e r , the Commission, by m a j o r i t y v o t e , i s s u e d on 
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August 21, 2009, a f i n a l o r d e r r e j e c t i n g the proposed o r d e r 

p r e p a r e d by the h e a r i n g o f f i c e r , c o n c l u d i n g t h a t the a p p e a l 

brought by FOHC and Wathen s h o u l d be d i s m i s s e d f o r l a c k of 

s t a n d i n g , and d e c l i n i n g t o r u l e on the s u b s t a n t i v e m e r i t s of 

the a p p e a l . 

S e c t i o n 4 1 - 2 2 - 2 7 ( f ) , A l a . Code 1975, a p o r t i o n of the 

Alabama A d m i n i s t r a t i v e P r o c e d u r e A c t ("the AAPA"), p r o v i d e s 

t h a t " j u d i c i a l r e v i e w of any o r d e r of the ... [C]ommission 

m o d i f y i n g , a p p r o v i n g or d i s a p p r o v i n g an a d m i n i s t r a t i v e a c t i o n 

of the ... Department ... s h a l l be i n accordance w i t h the 

p r o v i s i o n s f o r r e v i e w of f i n a l agency d e c i s i o n s i n c o n t e s t e d 

cases i n [ t h e AAPA a t ] S e c t i o n s 41-22-20 and 41-22-21," A l a . 

Code 1975, " [ e ] x c e p t as p r o v i d e d i n s u b d i v i s i o n (6) of 

s u b s e c t i o n (c) of S e c t i o n 22-22A-7," A l a . Code 1975. S e c t i o n 

2 2 - 2 2 A - 7 ( c ) ( 6 ) , i n t u r n , p r o v i d e s t h a t " [ a ] n y o r d e r of the ... 

Commission ... m o d i f y i n g , a p p r o v i n g or d i s a p p r o v i n g the 

[D]epartment's a d m i n i s t r a t i v e a c t i o n " i s f i n a l 1 and " i s 

1Ex p a r t e M a r s h a l l D u r b i n & Co. of J a s p e r , I n c . , 537 So. 
2d 496, 498 ( A l a . 1988), h e l d t h a t i f the Commission 
determines t h a t a p e r s o n who has sought t o t a k e an a p p e a l from 
an a d m i n i s t r a t i v e a c t i o n of the Department l a c k s s t a n d i n g t o 
do so, t h a t d e t e r m i n a t i o n w i l l l i k e w i s e c o n s t i t u t e a f i n a l 
o r d e r s u b j e c t t o j u d i c i a l r e v i e w . 
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a p p e a l a b l e t o the Montgomery County C i r c u i t Court ... f o r 

j u d i c i a l r e v i e w on the a d m i n i s t r a t i v e r e c o r d p r o v i d e d t h a t 

such a p p e a l i s f i l e d w i t h i n 30 days a f t e r i s s u a n c e of such 

o r d e r . " A l t h o u g h § 41-22-20 s e t s f o r t h a two-step p r o c e s s f o r 

s e c u r i n g j u d i c i a l r e v i e w , i n v o l v i n g the f i l i n g of a n o t i c e of 

app e a l w i t h the agency and a p e t i t i o n f o r j u d i c i a l r e v i e w w i t h 

the c i r c u i t c o u r t , t he f i l i n g of a n o t i c e of appeal t o the 

c i r c u i t c o u r t w i t h i n 30 days has been h e l d s u f f i c i e n t under 

§ 22-22A-7(c)(6) t o o b t a i n r e v i e w of a f i n a l o r d e r of the 

Commission. See Ex p a r t e Plumbers & S t e a m f i t t e r s , L o c a l 52, 

622 So. 2d 347 ( A l a . 1993). 

On August 26, 2009, f i v e days a f t e r the Commission had 

i s s u e d i t s o r d e r d e c l i n i n g t o hear the a d m i n i s t r a t i v e a p p e a l 

brought by FOHC and Wathen on the b a s i s of l a c k of s t a n d i n g t o 

seek a d m i n i s t r a t i v e r e v i e w , FOHC and Wathen, through c o u n s e l , 

f i l e d a document i n the Montgomery C i r c u i t C o u r t l a b e l e d 

" N o t i c e of Appeal from Agency t o C i r c u i t C o u r t " t h a t s t a t e d as 

f o l l o w s : 

"NOTICE IS HEREBY GIVEN, p u r s u a n t t o A l a . Code 
§ 2 2 - 2 2 A - 7 ( c ) ( 6 ) , t h a t [FOHC] and ... Wathen appea l 
t o the C i r c u i t C o u r t f o r Montgomery County, Alabama, 
from the o r d e r of the ... Commission and f i n a l 
a c t i o n of the ... Department ... e n t e r e d i n the 
mat t e r of F r i e n d s of H u r r i c a n e Creek, e t a l . v. 
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Alabama Dep't of E n v t l . Mgmt., e t a l . , Docket No. 
09-02 ( E n v t ' l Mgmt. Comm'n) a t t a c h e d h e r e t o . " 

On September 28, 2009, FOHC and Wathen f i l e d a motion f o r 

a summary judgment, c o n t e n d i n g t h a t t h e r e was no genuine i s s u e 

of m a t e r i a l f a c t and t h a t the Commission's o r d e r d e c l i n i n g t o 

reac h the m e r i t s of the a d m i n i s t r a t i v e a p p e a l was i n e r r o r as 

a matter of law. The Commission, the Department, and the 

d e v e l o p e r f i l e d responses i n o p p o s i t i o n , a v e r r i n g t h a t FOHC 

and Wathen l a c k e d s t a n d i n g t o b r i n g an a d m i n i s t r a t i v e a c t i o n . 

On March 10, 2010, a f t e r a h e a r i n g , the c i r c u i t c o u r t e n t e r e d 

a judgment p u r p o r t i n g t o determine t h a t the Department's 

September 2008 o r d e r , not the Commission's August 2009 

d e c i s i o n d e c l i n i n g t o hear the a d m i n i s t r a t i v e a p p e a l from t h a t 

o r d e r , was erro n e o u s , c i t i n g A l a . Code 1975, § 41-22-20(k) 

( p e r t a i n i n g t o j u d i c i a l r e v i e w g e n e r a l l y ) ; t h a t c o u r t f u r t h e r 

r u l e d t h a t the $20,000 p e n a l t y a s s e s s e d by the Department i n 

the September 2008 o r d e r was below the s t a t u t o r i l y p r e s c r i b e d 

minimum p e n a l t y and d i r e c t e d t h a t a new p e n a l t y be a s s e s s e d . 

A f t e r the e n t r y of t h a t judgment, the Department and the 

Commission j o i n t l y f i l e d a n o t i c e of appeal (case no. 

2090633); FOHC and Wathen f i l e d a c r o s s - a p p e a l (case no. 

2090633); and the d e v e l o p e r f i l e d a s e p a r a t e n o t i c e of ap p e a l 
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(case no. 2090646). The a p p e a l s have been c o n s o l i d a t e d f o r 

d e c i s i o n by t h i s c o u r t . 

On a p p e a l , the Commission, the Department, and the 

d e v e l o p e r contend t h a t the c i r c u i t c o u r t e r r e d i n f a i l i n g t o 

comply w i t h A l a . Code 1975, § 4 1 - 2 2 - 2 0 ( l ) , which p r o v i d e s 

t h a t , " [ u ] n l e s s the c o u r t a f f i r m s the d e c i s i o n of the agency" 

(which i n t h i s case i s the Commission's o r d e r d i s m i s s i n g FOHC 

and Wathen's a d m i n i s t r a t i v e a p p e a l ) , "the c o u r t s h a l l s e t out 

i n w r i t i n g ... the reasons f o r i t s d e c i s i o n . " We a d d r e s s e d 

the e f f e c t of t h a t p r o v i s i o n i n Alabama S t a t e P e r s o n n e l Board  

v. Carson, 939 So. 2d 49, 51 ( A l a . C i v . App. 2006), i n which 

we r e v e r s e d a judgment e n t e r e d by the same t r i a l judge t h a t 

r e n d e r e d the judgment i n t h i s case: 

"I n a l o n g l i n e of cases s i n c e the 1981 a d o p t i o n 
of the AAPA, we have r e q u i r e d s u b s t a n t i a l compliance 
w i t h § 41-22-20(l) on p a i n of r e v e r s a l . For 
example, i n Alabama M e d i c a i d Agency v. N o r r e d, 497 
So. 2d 176, 176 ( A l a . C i v . App. 1986), we r e v i e w e d 
a judgment r e v e r s i n g an a d m i n i s t r a t i v e o r d e r i n 
which the t r i a l c o u r t s t a t e d , i n p e r t i n e n t p a r t , 
t h a t ' " [ t ] h e Court i s s a t i s f i e d t h a t a c c o r d i n g t o 
the t e s t i m o n y and e x h i b i t s p r e s e n t e d a t ... [an 
a d m i n i s t r a t i v e h e a r i n g ] , the c o n c l u s i o n s and 
recommendations of the h e a r i n g o f f i c e r are c o r r e c t 
and t h a t the [agency] was i n e r r o r . " ' In c o n c l u d i n g 
t h a t t h a t statement of reasons was i n s u f f i c i e n t 
under § 41-22-20(l) and i n r e v e r s i n g t h a t judgment, 
we noted the l i m i t e d and d e f e r e n t i a l s t a n d a r d of 
r e v i e w due t o be a p p l i e d i n c i r c u i t c o u r t s under the 
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AAPA. 497 So. 2d a t 176-77; a c c o r d , Alabama  
M e d i c a i d Agency v. B e v e r l y E n t e r s . , 504 So. 2d 1211, 
1213 ( A l a . C i v . App. 1987) ( ' t h i s c o u r t , w i t h o u t a 
l i s t i n g by the c i r c u i t c o u r t of i t s reasons f o r 
r e j e c t i n g the Agency's d e c i s i o n t h a t reimbursement 
s h o u l d be d e n i e d , cannot determine i f the c i r c u i t 
c o u r t c o m p l i e d w i t h the p r e s c r i b e d r e v i e w 
s t a n d a r d ' ) ; Alabama M e d i c a i d Agency v. Pe o p l e s , 549 
So. 2d 504, 506 ( A l a . C i v . App. 1989) ('the 
[ c i r c u i t ] c o u r t cannot merely r e c i t e the s t a t u t o r y 
grounds f o r r e v e r s a l or m o d i f i c a t i o n s e t f o r t h i n 
§ 41 - 2 2 - 2 0 ( k ) [ , A l a . Code 1975,] when s e t t i n g a s i d e 
an agency's f i n d i n g s ' ) ; see a l s o Alabama Renal Stone  
I n s t . v. T r u s t e e s of S u s i e P a r k e r S t r i n g f e l l o w Mem.  
Hosp., 680 So. 2d 358 ( A l a . C i v . App. 1996); S t a t e  
of Alabama Home B u i l d e r s L i c e n s u r e Bd. v. B u t l e r , 
706 So. 2d 1267, 1268 ( A l a . C i v . App. 1997); c f .  
Alabama Dep't of Me n t a l H e a l t h & M e n t a l R e t a r d a t i o n  
v. M a r s h a l l , 741 So. 2d 434, 436 ( A l a . C i v . App. 
1999) ( a l t h o u g h judgment s t a t i n g o n l y t h a t agency's 
f i n d i n g s and c o n c l u s i o n s were c o n t r a r y t o the 
evi d e n c e c o n t r a v e n e d § 4 1 - 2 2 - 2 0 ( l ) , a p p e a l from t h a t 
judgment was d i s m i s s e d as u n t i m e l y ) . " 

The c i r c u i t c o u r t ' s judgment i n t h i s case not o n l y 

c o n t r a v e n e s § 41-22-20 ( l ) i n s o f a r as i t p u r p o r t s t o r e v e r s e 

the d e c i s i o n of the Commission w i t h o u t as much as a r e f e r e n c e 

t o the s u b s t a n t i a l , d i s p u t e d q u e s t i o n of whether FOHC or 

Wathen had s t a n d i n g t o seek a d m i n i s t r a t i v e r e v i e w of the 

Department's o r d e r — a q u e s t i o n of s u b s t a n t i a l i m p o r t , as 

e v i d e n c e d by the absence of a m a j o r i t y r a t i o n a l e i n Alabama  

Department of E n v i r o n m e n t a l Management v. L e g a l E n v i r o n m e n t a l 

A s s i s t a n c e F o u n d a t i o n , I n c . , 973 So. 2d 369 ( A l a . C i v . App. 
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2007) — but i t a l s o usurps the p r i m a r y j u r i s d i c t i o n of the 

Commission under A l a . Code 1975, § 2 2 - 2 2 A - 7 ( c ) ( 3 ) , t o 

deter m i n e , i n the f i r s t i n s t a n c e , whether the Department's 

o r d e r was c o r r e c t . I t i s w e l l s e t t l e d t h a t "an a d m i n i s t r a t i v e 

d e t e r m i n a t i o n i n which i s imbedded a l e g a l q u e s t i o n open t o 

j u d i c i a l r e v i e w does not i m p l i e d l y f o r e c l o s e [an] 

a d m i n i s t r a t i v e agency [such as the Commission], a f t e r i t s 

e r r o r has been c o r r e c t e d , from e n f o r c i n g the l e g i s l a t i v e 

p o l i c y committed t o i t s charge." FCC v. P o t t s v i l l e Broad.  

Co., 309 U.S. 134, 145 (1940). 

A c c o r d i n g l y , we v a c a t e the judgment of the c i r c u i t c o u r t . 

We remand the cause f o r the c i r c u i t c o u r t (a) t o determine 

whether FOHC or Wathen i s a p a r t y or an a g g r i e v e d p e r s o n 

e n t i t l e d t o j u d i c i a l r e v i e w of the a d m i n i s t r a t i v e d e c i s i o n of 

the Commission so as t o i n v o k e t h a t c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n (see Alabama Department of E n v i r o n m e n t a l  

Management v. L e g a l E n v i r o n m e n t a l A s s i s t a n c e F o u n d a t i o n , I n c . , 

973 So. 2d a t 380 ( P i t t m a n , J . , c o n c u r r i n g i n the r e s u l t , 

j o i n e d by Thomas, J . ) ) ; (b) i f the c o u r t determines t h a t such 

s u b j e c t - m a t t e r j u r i s d i c t i o n e x i s t s , t o determine whether FOHC 

or Wathen had s t a n d i n g t o seek a d m i n i s t r a t i v e r e v i e w of the 
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Department's o r d e r ; and (c) i f the c o u r t determines t h a t FOHC 

and/or Wathen i n d e e d had s t a n d i n g t o seek a d m i n i s t r a t i v e 

r e v i e w , t o e n t e r a judgment i n compliance w i t h § 41-22-20(l) 

and t o remand the cause t o the Commission t o d e c i d e the m e r i t s 

of the a d m i n i s t r a t i v e a p p e a l . We d i s m i s s the c r o s s - a p p e a l 

taken by FOHC and Wathen as moot. 

2 0 90 633 — JUDGMENT VACATED AND CAUSE REMANDED WITH 

INSTRUCTIONS; CROSS-APPEAL DISMISSED. 

2090646 — JUDGMENT VACATED AND CAUSE REMANDED WITH 

INSTRUCTIONS. 

Bryan and Thomas, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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