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THOMAS, Judge. 

APPLICATION OVERRULED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

I d i s s e n t t o the d e n i a l of the a p p l i c a t i o n f o r r e h e a r i n g 

because I b e l i e v e t h a t the a p p l i c a t i o n r a i s e s an argument t h a t 

s h o u l d be add r e s s e d by m o d i f y i n g t h i s c o u r t ' s o p i n i o n r e l e a s e d 

on o r i g i n a l s u b m i s s i o n . 

In h i s a p p l i c a t i o n f o r a r e h e a r i n g , L e v i n e C u r r y argues 

t h a t t h i s c o u r t e r r e d by h o l d i n g t h a t he p o s s e s s e d the 

p r o p e r t y "by way of a t a x deed." See M i t c h e l l v. C u r r y , [Ms. 

2090665, September 10, 2010] So. 3d , ( A l a . C i v . 

App. 2010). C u r r y s t a t e s t h a t he d i d not come i n t o p o s s e s s i o n 

of the p r o p e r t y by way of a t a x deed but t h a t , i n s t e a d , he 

came i n t o p o s s e s s i o n by way of a t a x - s a l e c e r t i f i c a t e . He 

c o r r e c t l y p o i n t s out t h a t § 40-10-74, A l a . Code 1975, p r o v i d e s 

t h a t he was e n t i t l e d t o p o s s e s s i o n of the p r o p e r t y upon 

r e c e i p t of the t a x - s a l e c e r t i f i c a t e . C u r r y p o s i t s t h a t , 

because he h e l d a v a l i d t a x - s a l e c e r t i f i c a t e , h i s p o s s e s s i o n 

was l a w f u l d e s p i t e t h i s c o u r t ' s c o n c l u s i o n t h a t the t a x deed 

was v o i d . 

I note, however, t h a t , as p o i n t e d out i n t h i s c o u r t ' s 

o p i n i o n i s s u e d on o r i g i n a l s u b m i s s i o n i n M i t c h e l l , s u p r a , 

"former § 3119[, an i d e n t i c a l l y worded p r e d e c e s s o r s t a t u t e t o 
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§ 40-10-131, A l a . Code 1975,] d i d not exempt a p u r c h a s e r 

['from l i a b i l i t y t o account f o r r e n t s , i s s u e s , and p r o f i t s 

"upon redemption"'] when a t a x s a l e was v o i d , " So. 3d a t 

( q u o t i n g Abates v. Timbes, 214 A l a . 591, 592, 108 So. 534, 

535 (1926)) (emphasis added). In the p r e s e n t case, the 

e v i d e n c e i n d i c a t e d t h a t the t a x s a l e was v o i d . T h e r e f o r e , 

whether C u r r y o b t a i n e d p o s s e s s i o n by way of a t a x deed, as 

s t a t e d i n t h i s c o u r t ' s o p i n i o n on o r i g i n a l s u b m i s s i o n , or by 

way of a t a x - s a l e c e r t i f i c a t e , as argued by C u r r y i n h i s 

a p p l i c a t i o n f o r r e h e a r i n g , i s i r r e l e v a n t t o the d i s p o s i t i o n of 

t h i s a p p e a l . 

A l t h o u g h I u l t i m a t e l y conclude t h a t C u r r y ' s argument i s 

i n c o r r e c t , I b e l i e v e t h a t t h i s c o u r t ' s o p i n i o n r e l e a s e d on 

o r i g i n a l s u b m i s s i o n s h o u l d be m o d i f i e d t o c l a r i f y t h a t i s s u e . 
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