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Leviene S. Curry

Appeal from Mobile Circuit Court
(Cv-08-1091.51)

Cn Application for Rehearing

THOMAS, Judge.
APPLICATION OVERRULED.

Thompson, P.J., and Pittman and Bryan, JJ., concur.

Mocre, J., dissents, with writing.
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MOORE, Judge, dissenting.

I dissent to the denial of the apprlication for rehearing
because I believe that the application raises an argument that
should be addressed by modifying this court's opinicon released
on criginal submission.

In his application for a rehearing, Levine Curry argues
that this court erred by hcolding that he possessed the

property "by way of a tax deed."™ See Mitchell v. Curry, [Ms.

2090665, September 10, 2010) = So. 3d  ,  (Ala. Civ.
App. 2010). Curry states that he did nct come into possession
of the property by way of a tax deed but that, instead, he
came into possession by way of a tax-sale certificate. He
correctly points out that § 40-10-74, Ala. Code 1975, provides
that he was entitled to possession of the property upon
recelipt of the tax-sale certificate. Curry posits that,
because he held a valid tax-sale certificate, his possession
was lawful despite this court's conclusion that the tax deed
was vold.

I note, however, that, as pointed out in this court's

opinion issued on original submission in Mitchell, supra,

"former § 3119[, an identically worded predecessor statute to
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% 40-10-121, Ala. Code 1%75,] did not exempt a purchaser
['"from liability to account for rents, issues, and profits
"upon redempticen"'] when a tax sale was void," = So. 3d at

(quoting Abates v. Timbes, 214 Ala. 591, 592, 108 So. 534,

535 (1926}) (emphasis added}. In the present case, the
evidence indicated that the tax sale was void. Therefore,
whether Curry obtained possession by way of a tax deed, as
stated in this court's opinion on original submissicn, or by
way of a tax-sale certificate, as argued by Curry in his
application for rehearing, is irrelevant to the disposition of
this appeal.

Although I ultimately conclude that Curry's argument is
incorrect, I believe that this court's opinion released on

original submission should be modified to clarify that 1ssue.



