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THOMPSON, P r e s i d i n g Judge. 

Mary Texas Garner Robinson ("the w i f e " ) appeals from a 

judgment of the Jackson C i r c u i t C ourt h o l d i n g i n v a l i d a 

a n t e n u p t i a l agreement i n t o which she had e n t e r e d w i t h John 
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Lawson Robinson ("the husband"). F o r the reasons s e t f o r t h 

h e r e i n , we r e v e r s e the t r i a l c o u r t ' s judgment. 

The husband and the w i f e became engaged i n the s p r i n g of 

1987. I t i s u n d i s p u t e d t h a t , a t the time of the p a r t i e s ' 

engagement, the w i f e ' s f a m i l y owned a s u b s t a n t i a l amount of 

r e a l p r o p e r t y . D u r i n g the summer of 1987, the w i f e employed 

B i l l White, an a t t o r n e y who had p r e v i o u s l y performed some 

l e g a l work f o r the w i f e and the w i f e ' s f a m i l y , t o p r e p a r e an 

a n t e n u p t i a l agreement ("the agreement") f o r the p a r t i e s t o 

ex e c u t e . On August 26, 1987, White s e n t a d r a f t of the 

agreement t o the w i f e , who s h a r e d i t w i t h the husband. I n 

a d d i t i o n t o p r o v i d i n g t h a t the husband would r e l i n q u i s h any 

c l a i m t o c e r t a i n p r o p e r t y the w i f e owned or s t o o d t o i n h e r i t , 

the agreement p r o v i d e d t h a t the husband acknowledged t h a t 

White r e p r e s e n t e d o n l y the w i f e and t h a t the husband had the 

r i g h t t o employ h i s own l e g a l c o u n s e l t o r e p r e s e n t h i s 

i n t e r e s t s w i t h r e g a r d t o the agreement. The husband 

t h e r e a f t e r began p r e p a r i n g a h a n d w r i t t e n d r a f t of an 

a n t e n u p t i a l agreement. The h a n d w r i t t e n d r a f t was p r o v i d e d t o 

White, and he i n c o r p o r a t e d i t i n t o h i s f i n a l d r a f t of the 

agreement. 
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The p a r t i e s e x e c u t e d the f i n a l d r a f t of the agreement on 

September 9, 1987, t h r e e days b e f o r e t h e i r wedding. I n 

p e r t i n e n t p a r t , the agreement p r o v i d e d : 

"1. T h i s Agreement i s e n t e r e d i n t o i n 
c o n s i d e r a t i o n of m a r r i a g e , and i t s e f f e c t i v e n e s s i s 
e x p r e s s l y c o n d i t i o n e d on such m a r r i a g e between the 
p a r t i e s a c t u a l l y t a k i n g p l a c e ; and i f , f o r any 
r e a s o n , the m a r r i a g e i s not consummated, t h i s 
Agreement w i l l be of no f o r c e or e f f e c t . 

p r o p e r t y owned by each of the p a r t i e s , b o t h r e a l 
p e r s o n a l , t a n g i b l e and i n t a n g i b l e , has been mad 
each o t h e r . I t i s s t i p u l a t e d and agreed by 

"2. A f u l l and complete d i s c l o s u r e of a l l 
r t y owned by each of the p a r t i e s , b o t h r e a l and 

made t o 
and 

between the p a r t i e s h e r e t o t h a t the [ w i f e ] i s , a t 
the time of the e x e c u t i o n of t h i s Agreement, the 
owner of the f o l l o w i n g d e s c r i b e d p r o p e r t y and i t i s 
f u r t h e r s t i p u l a t e d and agreed by and between the 
p a r t i e s h e r e t o t h a t the [ h u s b a n d ] does not own or 
have an i n t e r e s t i n any of s a i d p r o p e r t y , which 
p r o p e r t y i s more p a r t i c u l a r l y d e s c r i b e d as f o l l o w s : 

"A. A o n e - f o u r t h (1/4) u n d i v i d e d 
i n t e r e s t i n and t o the f o l l o w i n g t r a c t s or 
p a r c e l s of r e a l p r o p e r t y l o c a t e d i n Jackson 
County, Alabama, t o w i t : 

[ P a r a g r a p h s 2 . A . ( a ) - ( f ) d e s c r i b e s i x 
p a r c e l s of r e a l p r o p e r t y c o n t a i n i n g s e v e r a l 
hundred a c r e s of l a n d . ] 

"B. Shares of the c a p i t a l s t o c k of 
C o l o n i a l Bank, S o u t h t r u s t C o r p o r a t i o n and 
C e n t r a l Bank. 

"C. Funds h e l d i n C e r t i f i c a t e s of 
D e p o s i t i s s u e d by C i t y F e d e r a l Savings of 
New J e r s e y , and any a c c u m u l a t i o n s t o or 
r e i n v e s t m e n t s of such funds. 
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"D. Any v e s t e d or c o n t i n g e n t 
i n t e r e s t s h e l d or a c q u i r e d by v i r t u e of any 
T r u s t I n d e n t u r e s e x e c u t e d or e s t a b l i s h e d by 
Mary Texas Hurt Garner, the mother of the 
[ w i f e ] . 

" I t i s f u r t h e r , s t i p u l a t e d and agreed by and 
between the p a r t i e s h e r e t o t h a t the [husband] i s a t 
the time of the e x e c u t i o n of t h i s Agreement, the 
owner of the f o l l o w i n g d e s c r i b e d p r o p e r t y and i t i s 
f u r t h e r s t i p u l a t e d and agreed by and between the 
p a r t i e s t h a t the [wife] does not own or have any 
i n t e r e s t i n the f o l l o w i n g d e s c r i b e d p r o p e r t y : 

"E. One (1) acre more or l e s s known 
as L o t #9 l o c a t e d i n the K i d d - B a g w e l l 
S u b d i v i s i o n b e i n g i n S e c t i o n 21, Township 
8, Range 7, DeKalb County, Alabama. 

"F. One (1) acre more or l e s s known 
as L o t #10 l o c a t e d i n the K i d d - B a g w e l l 
S u b d i v i s i o n b e i n g i n S e c t i o n 21, Township 
8, Range 7, DeKalb County, Alabama. 

"G. One (1) a c r e more or l e s s known 
as L o t #11 l o c a t e d i n the K i d d - B a g w e l l 
S u b d i v i s i o n b e i n g i n S e c t i o n 21, Township 
8, Range 7, DeKalb County, Alabama. 

"H. An u n d i v i d e d o n e - t h i r d (1/3) 
i n t e r e s t i n the [husband]'s f a m i l y farm 
[on] which he grew up. T h i s farm i s 
l o c a t e d [ i n ] Dawson, Alabama 35963, DeKalb 
County, Alabama. (A l e g a l d e s c r i p t i o n i s 
not a v a i l a b l e a t the time of the e x e c u t i o n 
of t h i s Agreement; however, i t s l o c a t i o n i s 
known by b o t h p a r t i e s t o t h i s Agreement.) 

" I . A one (1) a c r e l o t known as L o t 
#6 l o c a t e d i n Ta-Co-Bet C l i f f s S u b d i v i s i o n , 
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S e c t i o n 31, Township 5, Range 7E, Jackson 
County, Alabama. 

" J . A gun c o l l e c t i o n which i n c l u d e s 
r i f l e s , shotguns, and p i s t o l s c o n s i d e r e d t o 
be worth s e v e r a l thousand d o l l a r s . 

"3. The [wi f e ] has, f u r t h e r , made a f u l l and 
complete d i s c l o s u r e t o [the husband] of the n a t u r e , 
e x t e n t , and p r o b a b l e v a l u e of a l l p r o p e r t y and o t h e r 
a s s e t s , i n c l u d i n g c o n t i n g e n t , l i m i t e d or remainder 
i n t e r e s t s i n same, which she may i n the f u t u r e 
a c q u i r e by g i f t , bequest, d e v i s e , i n h e r i t a n c e , 
purchase, or o p e r a t i o n of law from her mother, Mary 
Texas Hurt G a r n e r ; her b r o t h e r , W i l l i a m Texas 
G a r n e r ; her u n c l e , John Frank H u r t , and o t h e r 
a n c e s t o r s , or from any t r u s t s e s t a b l i s h e d or t o be 
e s t a b l i s h e d by such p e r s o n s . A l t h o u g h such p r o p e r t y 
and a s s e t s a r e , a t the time of the e x e c u t i o n of t h i s 
Agreement, e x p e c t a n c i e s and not n e c e s s a r i l y v e s t e d 
i n t e r e s t s , i t i s the i n t e n t i o n and purpose of the 
p a r t i e s h e r e t o t h a t such e x p e c t a n c i e s be t r e a t e d i n 
a l l r e s p e c t s under t h i s Agreement as v e s t e d 
i n t e r e s t s i n the [ w i f e ] , and t h a t any such p r o p e r t y 
or i n t e r e s t s , when l a t e r v e s t e d , be deemed the 
s e p a r a t e p r o p e r t y and e s t a t e of the [ w i f e ] , and the 
[husband] does hereby waive and r e l e a s e a l l p r e s e n t 
or f u t u r e r i g h t s , c l a i m s , t i t l e , and i n t e r e s t , i n 
law and e q u i t y which he might, by reason of h i s 
mar r i a g e t o [the w i f e ] , a c q u i r e i n or t o such 
p r o p e r t y , a s s e t s and e x p e c t a n c i e s . 

"4. Except as h e r e i n p r o v i d e d , the [husband] 
does hereby covenant and agree w i t h the [wife] t h a t 
he w i l l n e i t h e r d u r i n g the l i f e t i m e of the [wife] 
nor a f t e r her death t a k e , c l a i m , demand or r e c e i v e , 
and does hereby waive and r e l e a s e a l l r i g h t s , 
c l a i m s , t i t l e s and i n t e r e s t , a c t u a l , i n c h o a t e , or 
c o n t i n g e n t , i n law and e q u i t y which he might, by 
reason of h i s ma r r i a g e t o [the w i f e ] , a c q u i r e i n or 
to the a b o v e - d e s c r i b e d p r o p e r t y or e s t a t e of [the 
w i f e ] , i n c l u d i n g , but not l i m i t e d t o : 
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"A. The r i g h t or c l a i m of homestead, 
dower or c u r t e s y , or any s t a t u t o r y 
s u b s t i t u t e t h e r e f o r , as p r o v i d e d by the 
s t a t u t e s of the s t a t e i n which the [ w i f e ] 
d i e s d o m i c i l e d or i n which she may own r e a l 
p r o p e r t y ; 

"B. The r i g h t t o any s t a t u t o r y 
exemptions, alimony, s u p p o r t or a l l o w a n c e ; 

"C. The r i g h t of e l e c t i o n t o t a k e 
a g a i n s t the L a s t W i l l and Testament of the 
[ w i f e ] ; 

"D. The r i g h t t o a s t a t u t o r y or 
d i s t r i b u t i v e share i n the e s t a t e of the 
[wife] s h o u l d she d i e i n t e s t a t e . 

"Such w a i v e r and r e l e a s e by the [husband] are 
s p e c i f i c a l l y l i m i t e d t o r i g h t s , c l a i m s , t i t l e , or 
i n t e r e s t i n and t o the p r o p e r t y and e s t a t e 
i d e n t i f i e d i n p aragraph 2( A ) through 2(D), 
i n c l u s i v e , and the e x p e c t a n c i e s as d e s c r i b e d i n 
p a ragraph 3 h e r e i n a b o v e and s h a l l not c o n s t i t u t e a 
w a i v e r or r e l e a s e by the [husband] of any r i g h t , 
c l a i m , t i t l e , or i n t e r e s t i n any o t h e r p r o p e r t y 
a c q u i r e d by e i t h e r of the p a r t i e s h e r e t o . 

"Except as h e r e i n p r o v i d e d , the [wife] does 
hereby covenant and agree w i t h the [husband] t h a t 
she w i l l n e i t h e r d u r i n g the l i f e t i m e of the 
[husband] nor a f t e r h i s death t a k e , c l a i m , demand, 
or r e c e i v e , and does hereby waive and r e l e a s e a l l 
r i g h t s , c l a i m s , t i t l e s and i n t e r e s t , a c t u a l , 
i n c h o a t e , or c o n t i n g e n t , i n law and e q u i t y which she 
might, by reason of her m a r r i a g e t o [the husband], 
a c q u i r e i n or t o the a b o v e - d e s c r i b e d p r o p e r t y or 
e s t a t e of [the husband], i n c l u d i n g , but not l i m i t e d 
t o : 

6 



2090682 

"A. The r i g h t or c l a i m of homestead, 
dower, or c u r t e s y , or any s t a t u t o r y 
s u b s t i t u t e t h e r e f o r , as p r o v i d e d by the 
s t a t u t e s of the s t a t e i n which the 
[husband] d i e s d o m i c i l e d or i n which he may 
own r e a l p r o p e r t y ; 

"B. The r i g h t t o any s t a t u t o r y 
exemptions, alimony, s u p p o r t , or a l l o w a n c e ; 

"C. The r i g h t of e l e c t i o n t o t a k e 
a g a i n s t the L a s t W i l l and Testament of the 
[husband]; 

"D. The r i g h t t o a s t a t u t o r y or 
d i s t r i b u t i v e share i n the e s t a t e of the 
[husband] s h o u l d he d i e i n t e s t a t e . 

"Such w a i v e r and r e l e a s e by the [wife] are 
s p e c i f i c a l l y l i m i t e d t o r i g h t s , c l a i m s , t i t l e or 
i n t e r e s t i n and t o the p r o p e r t y and e s t a t e 
i d e n t i f i e d i n p aragraph 2 ( E ) through 2 ( J ) , 
i n c l u s i v e , and s h a l l not c o n s t i t u t e a w a i v e r or 
r e l e a s e by the [wife] of any r i g h t , c l a i m , t i t l e , or 
i n t e r e s t i n any o t h e r p r o p e r t y a c q u i r e d by e i t h e r of 
the p a r t i e s h e r e t o . 

"  

"8. A n y t h i n g h e r e i n a b o v e t o the c o n t r a r y 
n o t w i t h s t a n d i n g , i t i s s p e c i f i c a l l y agreed by and 
between the p a r t i e s h e r e t o t h a t the [husband] s h a l l , 
i f he i s the s u r v i v i n g spouse of the [ w i f e ] , have 
the r i g h t t o use and p o s s e s s d u r i n g h i s l i f e t i m e , 
f r e e from the payment of r e n t or o t h e r charges, any 
d w e l l i n g house i n which the p a r t i e s h e r e t o most 
u s u a l l y r e s i d e d next b e f o r e the death of the [wife] 
and, i n a d d i t i o n t h e r e t o , the r i g h t t o use and 
p o ssess up t o two ( 2 ) a c r e s of r e a l e s t a t e a d j o i n i n g 
the same, i f the same i s owned by the p a r t i e s or 
e i t h e r of them. 
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" I t i s f u r t h e r u n d e r s t o o d , s t i p u l a t e d , and 
agreed by and between the p a r t i e s h e r e t o t h a t [the 
husband] i s , a t the time of the e x e c u t i o n of t h i s 
Agreement, the owner of and b r i n g s i n t o the 
f o r t h c o m i n g m a r r i a g e a f a m i l y d w e l l i n g home 
d e s c r i b e d as f o l l o w s : [ d e s c r i p t i o n of one-acre 
p a r c e l of p r o p e r t y o m i t t e d ] . A n y t h i n g h e r e i n a b o v e 
t o the c o n t r a r y n o t w i t h s t a n d i n g , i t i s s p e c i f i c a l l y 
agreed by and between the p a r t i e s h e r e t o t h a t the 
[wife] s h a l l , i f she i s the s u r v i v i n g spouse of the 
[husband], have the r i g h t or c l a i m of homestead, 
dower, or any s t a t u t o r y s u b s t i t u t e d t h e r e f o r w i t h 
r e s p e c t t o such p r o p e r t y or e s t a t e . 

"9. Each of the p a r t i e s h e r e t o do hereby 
acknowledge and c o n f i r m t h a t [the w i f e ] has employed 
J . W i l l i a m White, an A t t o r n e y a t Law p r a c t i c i n g i n 
S c o t t s b o r o , J a c k s o n County, Alabama, t o r e p r e s e n t 
her i n the n e g o t i a t i o n and p r e p a r a t i o n of t h i s 
Agreement and b o t h p a r t i e s acknowledge t h a t t h e y 
u n d e r s t a n d t h a t s a i d a t t o r n e y does not and cannot 
r e p r e s e n t or s e r v e as the a t t o r n e y f o r b o t h p a r t i e s 
i n the n e g o t i a t i o n and p r e p a r a t i o n of t h i s 
Agreement. The [husband] acknowledges t h a t he 
u nderstands t h a t [White] r e p r e s e n t s o n l y the [wife] 
and t h a t he f u r t h e r understands t h a t he has the 
r i g h t t o employ c o u n s e l of h i s own c h o o s i n g t o 
r e p r e s e n t h i s i n t e r e s t h e r e i n and f u r t h e r 
u nderstands t h a t i t may be i n h i s b e s t i n t e r e s t t o 
do so. Having been a d v i s e d of the f o r e g o i n g and 
h a v i n g f u l l y u n d e r s t o o d the same, the [husband] 
acknowledges and c o n f i r m s t h a t he has f r e e l y , 
v o l u n t a r i l y and w i t h f u l l knowledge e x e c u t e d t h i s 
Agreement and has v o l u n t a r i l y and k n o w i n g l y e l e c t e d 
not t o employ independent c o u n s e l t o r e p r e s e n t and 
t o p r o t e c t h i s i n t e r e s t h e r e i n . " 

The p a r t i e s m a r r i e d on September 12, 1987, and one c h i l d 

was born of t h e i r m a r r i a g e . That c h i l d was 20 y e a rs o l d a t 

the time of the h e a r i n g i n t h i s case. 
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On A p r i l 14, 2008, the w i f e f i l e d an a c t i o n f o r a d i v o r c e 

from the husband. I n her c o m p l a i n t , she a l l e g e d the e x i s t e n c e 

of the agreement, and she asked the c o u r t t o "determine and 

f i n d [ t h a t ] the [agreement] of the p a r t i e s i s v a l i d and 

o p e r a t i v e between the p a r t i e s , " t o e n f o r c e the agreement, and 

t o d i v i d e the p a r t i e s ' r e m a i n i n g p r o p e r t y t h a t was not s u b j e c t 

t o the agreement. The husband f i l e d an answer i n which he 

a d m i t t e d the e x i s t e n c e of the agreement but d e n i e d t h a t i t was 

v a l i d . He a l s o f i l e d a c o u n t e r c l a i m s e e k i n g a d i v o r c e from 

the w i f e . 

The w i f e f i l e d a motion f o r the c o u r t t o determine the 

v a l i d i t y of the agreement. The t r i a l c o u r t h e l d a h e a r i n g on 

t h a t motion on November 5, 2009, a t which i t r e c e i v e d ore 

tenus e v i d e n c e . 

A t the h e a r i n g , White, the a t t o r n e y who had d r a f t e d the 

agreement, t e s t i f i e d t h a t he was f r i e n d s w i t h the husband and 

the w i f e . He t e s t i f i e d t h a t , a t some p o i n t b e f o r e the p a r t i e s 

had e x e c u t e d the agreement, he had had a c o n v e r s a t i o n w i t h the 

husband i n which he had i n f o r m e d him t h a t he was r e p r e s e n t i n g 

the w i f e w i t h r e g a r d t o the agreement and t h a t he c o u l d not 

r e p r e s e n t the husband w i t h the r e g a r d t o the agreement. 
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White t e s t i f i e d t h a t , b e f o r e he p r e p a r e d the f i n a l d r a f t 

of the a n t e n u p t i a l agreement, he r e c e i v e d a h a n d w r i t t e n 

document t h a t he u n d e r s t o o d t o have been p r e p a r e d by the 

husband. He t e s t i f i e d t h a t he i n c o r p o r a t e d some of t h a t 

document i n t o the f i n a l d r a f t of the agreement. The 

h a n d w r i t t e n document s e t out c e r t a i n p a r c e l s of r e a l p r o p e r t y 

owned by the husband, as w e l l as some of the husband's 

p e r s o n a l p r o p e r t y , t h a t were t o be e x c l u d e d from the m a r i t a l 

e s t a t e and t o which the w i f e would waive any and a l l r i g h t s . 

White t e s t i f i e d t h a t he i n c l u d e d t h a t p r o v i s i o n i n the f i n a l 

d r a f t of the agreement. 

White t e s t i f i e d t h a t he d i d not r e c a l l the husband ever 

s t a t i n g t h a t the agreement was u n f a i r , nor d i d he r e c a l l the 

husband ever s t a t i n g t h a t he needed t o c o n s u l t w i t h o t h e r 

l e g a l c o u n s e l b e f o r e s i g n i n g the agreement. White t e s t i f i e d 

t h a t he a l s o d i d not r e c a l l any c o m p l a i n t s by the husband t h a t 

he had been c o e r c e d or f o r c e d t o s i g n the agreement. 

The w i f e t e s t i f i e d t h a t she worked w i t h her b r o t h e r 

managing her f a m i l y ' s r e a l - e s t a t e h o l d i n g s . She t e s t i f i e d 

t h a t she had i n h e r i t e d a s u b s t a n t i a l amount of r e a l p r o p e r t y 

from her mother and her u n c l e . 
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The w i f e t e s t i f i e d t h a t , a t the time the husband and she 

became engaged, he was a l a w - s c h o o l g r a d u a t e and was employed 

w i t h the J a c k s o n County d i s t r i c t a t t o r n e y ' s o f f i c e . 

The w i f e s t a t e d t h a t , b e f o r e t h e i r m a r r i a g e , the p a r t i e s 

d i s c u s s e d the f a c t t h a t her f a m i l y owned a s u b s t a n t i a l amount 

of r e a l p r o p e r t y and t h a t i t was owned by v a r i o u s members of 

the f a m i l y . She s t a t e d t h a t , i n d i s c u s s i n g w i t h the husband 

why she wanted the agreement, she t o l d him t h a t i t was 

i m p o r t a n t t o her and t o her f a m i l y t h a t the f a m i l y ' s r e a l 

e s t a t e s t a y w i t h i n her f a m i l y . She t e s t i f i e d t h a t she r a i s e d 

the i s s u e of an a n t e n u p t i a l agreement w i t h the husband s h o r t l y 

a f t e r t h e y became engaged and t h a t he t o l d her t h a t she s h o u l d 

have the agreement p r e p a r e d i n the manner she wanted and t h a t 

he d i d not have a n y t h i n g t o add t o i t . The w i f e t e s t i f i e d 

t h a t she p r o v i d e d the August 26, 1987, d r a f t of the agreement 

t o the husband and t h a t the husband changed h i s mind a t t h a t 

time and d e c i d e d t o add some items t o i t . The w i f e s t a t e d 

t h a t the husband's h a n d w r i t t e n document was c o n s i s t e n t w i t h 

what he had t o l d her he wanted t o d o . She s t a t e d t h a t she 

encouraged him t o seek l e g a l a d v i c e w i t h r e g a r d t o the 

agreement but t h a t he chose not t o do s o . The w i f e t e s t i f i e d 
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t h a t the husband d i d not make any statement about the f a i r n e s s 

or u n f a i r n e s s of the argument t o her b e f o r e the f i l i n g of the 

c o m p l a i n t f o r d i v o r c e i n t h i s a c t i o n and t h a t he never t o l d 

her t h a t he was not g o i n g t o s i g n i t . 

The w i f e s t a t e d t h a t , b e f o r e the p a r t i e s s i g n e d the 

agreement, she had d i s c u s s e d w i t h the husband the i n h e r i t a n c e 

t h a t she a n t i c i p a t e d r e c e i v i n g from her f a m i l y . She s t a t e d 

t h a t the husband was aware t h a t her f a m i l y owned a s u b s t a n t i a l 

amount of r e a l p r o p e r t y and t h a t the husband had hunted on 

some of the p r o p e r t y her f a m i l y owned. 

The w i f e t e s t i f i e d t h a t she d i d not r e c a l l d i s c u s s i n g the 

v a l u e of her bank s t o c k w i t h the husband. She t e s t i f i e d t h a t 

she d i d not p r o v i d e any documents t o him r e l a t i v e t o the bank 

s t o c k but t h a t she d i d not r e c a l l h i s a s k i n g f o r any such 

i n f o r m a t i o n . She i n d i c a t e d t h a t she d i d not r e c a l l a s p e c i f i c 

c o n v e r s a t i o n i n which she t o l d him the v a l u e of her 

c e r t i f i c a t e s of d e p o s i t or of t h e i r e x i s t e n c e . She t e s t i f i e d 

t h a t she d i d not know whether the husband knew t h a t t h e r e was 

a w r i t t e n t r u s t agreement between her mother and her p r o v i d i n g 

t h a t she would manage her mother's p r o p e r t i e s f o r h e r , but she 

s t a t e d t h a t he knew t h a t she was managing her mother's 
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p r o p e r t i e s . The w i f e t e s t i f i e d t h a t she b e l i e v e d the husband 

was aware of how much r e a l p r o p e r t y her f a m i l y owned, a l t h o u g h 

she i n d i c a t e d t h a t she had never t o l d him the monetary v a l u e 

of each p r o p e r t y . She t e s t i f i e d t h a t she had a " v e r y good 

i d e a " a t the time the p a r t i e s m a r r i e d of what she would be 

i n h e r i t i n g a t her mother's death. She t e s t i f i e d t h a t she was 

compensated under the t r u s t agreement w i t h her mother but t h a t 

she d i d not g i v e the husband s p e c i f i c i n f o r m a t i o n about her 

income. She t e s t i f i e d t h a t the p a r t i e s d i d not exchange any 

t a x r e t u r n s or o t h e r f i n a n c i a l statements b e f o r e s i g n i n g the 

agreement. 

The husband t e s t i f i e d t h a t he had begun w o r k i n g i n the 

d i s t r i c t a t t o r n e y ' s o f f i c e i n 1975 as an i n v e s t i g a t o r and 

l a t e r as a c o u r t c o o r d i n a t o r . He t e s t i f i e d t h a t he g r a d u a t e d 

from law s c h o o l i n 1984; a f t e r g r a d u a t i n g from law s c h o o l , he 

c o n t i n u e d w o r k i n g i n the d i s t r i c t a t t o r n e y ' s o f f i c e . A t the 

time of the h e a r i n g , he was a member of the Alabama House of 

R e p r e s e n t a t i v e s . 

The husband t e s t i f i e d t h a t , d u r i n g the p a r t i e s ' 

engagement, he d i d not know what p r o p e r t y the w i f e owned, 

a l t h o u g h he s t a t e d t h a t he knew t h a t her f a m i l y owned a 
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s u b s t a n t i a l amount of l a n d . He s t a t e d t h a t he v i s i t e d o n l y a 

cou p l e of the p a r c e l s of p r o p e r t y t h a t her f a m i l y owned. He 

t e s t i f i e d t h a t he and the w i f e had never d i s c u s s e d the e x t e n t 

and n a t u r e of her r e a l p r o p e r t y , her p e r s o n a l p r o p e r t y , her 

bank a c c o u n t s , or her cash. He s t a t e d t h a t he d i d not have an 

u n d e r s t a n d i n g b e f o r e t h e i r m a r r i a g e as t o the w i f e ' s or the 

w i f e ' s f a m i l y ' s net worth. 

The husband t e s t i f i e d t h a t he had r e c e i v e d and r e a d a 

copy of the August 26, 1987, d r a f t of the agreement, a f t e r 

which he had h a n d w r i t t e n the document t h a t White had used i n 

p r e p a r i n g the f i n a l d r a f t of the agreement. He t e s t i f i e d t h a t 

he had p r e p a r e d t h a t h a n d w r i t t e n document a few days b e f o r e 

the wedding. He s t a t e d t h a t he d i d not know h i s h a n d w r i t t e n 

document was g o i n g t o be used by White t o p r e p a r e the f i n a l 

d r a f t of the agreement and t h a t he d i d not g i v e White the 

h a n d w r i t t e n document. 

The husband t e s t i f i e d t h a t he b e l i e v e d White had t o l d him 

he c o u l d not r e p r e s e n t him a t the time he s i g n e d the 

agreement; however, he s t a t e d t h a t he knew from the August 26, 

1987, d r a f t of the agreement t h a t White was not r e p r e s e n t i n g 

him. He s t a t e d t h a t he d i d not c o n s u l t w i t h anyone about the 
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agreement. He a d m i t t e d t h a t he c o u l d have t a l k e d t o a lawyer 

about the agreement and t h a t no one had p r e v e n t e d him from 

d o i n g so. He t e s t i f i e d t h a t he d i d not seek r e p r e s e n t a t i o n 

because he was ashamed t h a t he was e n t e r i n g i n t o an 

a n t e n u p t i a l agreement. He a d m i t t e d t h a t he s i g n e d the 

agreement and t h a t no one had f o r c e d him t o s i g n i t . 

The husband t e s t i f i e d t h a t i t u p s e t him when the w i f e 

f i r s t b roached the s u b j e c t of an a n t e n u p t i a l agreement. He 

t e s t i f i e d t h a t he i n f o r m e d the w i f e t h a t he would not s i g n an 

a n t e n u p t i a l agreement and t h a t she responded by i n d i c a t i n g 

t h a t t h e i r wedding would not t a k e p l a c e . He t e s t i f i e d t h a t 

the s u b j e c t was not r a i s e d a g a i n u n t i l a few days b e f o r e the 

p a r t i e s ' m a r r i a g e . He s t a t e d t h a t , as the date of the 

marria g e neared, the w i f e i n d i c a t e d t o him t h a t her mother was 

p r e s s u r i n g her t o have him s i g n an a n t e n u p t i a l agreement. The 

husband t e s t i f i e d t h a t he s i g n e d the agreement because the 

i n v i t a t i o n s f o r the wedding had a l r e a d y been m a i l e d and the 

w i f e ' s mother was " r e a l u pset and was g o i n g t o c a l l the 

marri a g e o f f . " A c c o r d i n g t o the husband, the w i f e t o l d him 

t h a t the purpose of the agreement was t o appease the w i f e ' s 

mother and t h a t the agreement "would not be used a g a i n s t " him. 
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On March 18, 2010, the t r i a l c o u r t e n t e r e d an o r d e r i n 

which i t c o n c l u d e d t h a t the agreement was i n v a l i d . I n 

p e r t i n e n t p a r t , the c o u r t w r o t e : 

" 1 . The A n t e n u p t i a l Agreement l a c k e d adequate 
c o n s i d e r a t i o n and c o n s i d e r i n g the t o t a l i t y of 
c i r c u m s t a n c e s and f a c t s s u r r o u n d i n g the A n t e n u p t i a l 
Agreement i t i s b a s i c a l l y u n f a i r and i n e q u i t a b l e t o 
the Husband and i s d i s p r o p o r t i o n a t e t o the means of 
the W i f e . 

"2. That Agreement r e q u i r e d the Husband t o 
r e l i n q u i s h any r i g h t s t h a t he might have t o the 
Wi f e ' s e s t a t e , however, the Agreement p r o v i d e d t h a t 
s h o u l d the Wife s u r v i v e the Husband, she would have 
the r i g h t t o c l a i m homestead, dower, or any 
s t a t u t o r y s u b s t i t u t e w i t h r e s p e c t t o the p a r t i e s ' 
m a r i t a l home. 

"3. The Agreement p r o v i d e s t h a t the Husband and 
Wife d i s c l o s e a l l the p r o p e r t y owned by each p a r t y , 
b o t h r e a l , p e r s o n a l , t a n g i b l e , and i n t a n g i b l e . I t 
f u r t h e r r e q u i r e d the Wife t o d i s c l o s e the n a t u r e , 
e x t e n t , and p r o b a b l e v a l u e of a l l p r o p e r t y t h a t she 
may i n the f u t u r e a c q u i r e by g i f t , bequest, d e v i s e , 
i n h e r i t , purchase from b o t h her mother, Mary Texas 
Hurt Garner or her u n c l e , John F r a n k Garner. 

"4. The ev i d e n c e i s c l e a r l y c o n t r a r y t o the 
above and t h e r e i s a b s o l u t e l y no ev i d e n c e t h a t 
s u f f i c i e n t i n f o r m a t i o n was c o n t a i n e d w i t h i n the 
agreement or a t t a c h e d t o the agreement t h a t s e t 
f o r t h the n a t u r e , e x t e n t and p r o b a b l e v a l u e of these 
a s s e t s as s p e c i f i c a l l y r e q u i r e d by the Agreement. 
The C o u r t f i n d s t h a t the t e s t i m o n y from the Husband 
and the Wi f e , as t o any d i s c u s s i o n s as t o the 
c o n t e n t s of the Agreement, were not of substance, 
l e d t o q u a r r e l s or arguments, and l e d t o the 
c o n c l u s i o n t h a t i f the Husband f a i l e d t o s i g n the 
agreement i f t h e r e was t o be a marria g e [ s i c ] . 
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A l t h o u g h t h e r e was t e s t i m o n y t h a t the Husband had 
hunted on some o f the f a m i l y p r o p e r t y and may have 
been on another p o r t i o n o f the Wife's f a m i l y 
p r o p e r t y d u r i n g t h e i r c o u r t s h i p , the C o u r t i s o f the 
o p i n i o n t h a t t h i s i n f o r m a t i o n i s not s u f f i c i e n t t o 
sup p o r t a f i n d i n g t h a t the Husband had a g e n e r a l 
knowledge o f the Wife's e s t a t e and knew the e x t e n t 
o f the Wife's s u b s t a n t i a l e s t a t e . 

"The C o u r t f i n d s the Husband was not a d e q u a t e l y 
a d v i s e d o f the Wif e ' s a s s e t s and the n a t u r e , e x t e n t , 
and p r o b a b l e v a l u e o f a l l p r o p e r t y and o t h e r a s s e t s 
p r i o r t o or a t the time he s i g n e d the A n t e n u p t i a l 
Agreement and t h a t he had i n s u f f i c i e n t g e n e r a l 
knowledge o f the e x t e n t o f the Wif e ' s a s s e t s i n 
o r d e r t o u n d e r s t a n d the r i g h t s or i n t e r e s t s he was 
w a i v i n g when s i g n i n g the A n t e n u p t i a l Agreement. 

"5. The C o u r t f i n d s and the ev i d e n c e s u p p o r t s 
t h a t the A n t e n u p t i a l Agreement was not e n t e r e d i n t o 
f r e e l y and v o l u n t a r i l y by the Husband, w i t h 
competent independent a d v i c e . 

"6. I t i s u n d i s p u t e d t h a t the Husband d i d not 
have competent independent a d v i c e . The Agreement i n 
t h i s case was p r e p a r e d by the Wif e ' s f a m i l y 
a t t o r n e y , John White. The Wife had a p r o f e s s i o n a l 
and c l o s e f r i e n d s h i p [ w i t h ] the Whites. The Wife 
s e r v e d as the godmother t o t h e i r c h i l d and worked 
f o r Mr. White p r i o r t o and a f t e r the s i g n i n g of the 
Agreement. The t e s t i m o n y was c o n f l i c t i n g as t o 
whether the Husband was ever i n s t r u c t e d t o o b t a i n 
the a d v i c e of c o u n s e l p r i o r t o s i g n i n g the 
Agreement. 

"7. The Co u r t f i n d s t h a t independent c o u n s e l i s 
i n d i s t i n g u i s h a b l y t i e d t o the requirement t h a t the 
agreement was f r e e l y and v o l u n t a r i l y e n t e r e d i n t o 
and based upon the Husband's l a c k of independent 
c o u n s e l the Court cannot f i n d nor does the ev i d e n c e 
s u p p o r t the e n t i r e Agreement was j u s t and e q u i t a b l e . 
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"8. C o n s i d e r i n g the t o t a l i t y of c i r c u m s t a n c e s 
and f a c t s s u r r o u n d i n g the A n t e n u p t i a l Agreement i t 
i s b a s i c a l l y u n f a i r and i n e q u i t a b l e t o the Husband 
and i s d i s p r o p o r t i o n a t e t o the means of the W i f e . " 

On A p r i l 1 5 , 2010, the t r i a l c o u r t made i t s March 18, 2010, 

or d e r a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a R. C i v . P., 

f i n d i n g t h a t the i s s u e r e g a r d i n g the v a l i d i t y of the agreement 

" s i g n i f i c a n t l y impacts d i v i s i o n s of p r o p e r t y and awards of 

alimony upon f i n a l h e a r i n g . " The w i f e a p p e a l s . 

The s t a n d a r d by which t h i s c o u r t i s r e q u i r e d t o r e v i e w 

the t r i a l c o u r t ' s judgment i n t h i s case i s w e l l s e t t l e d . 

Because the t r i a l c o u r t ' s d e c i s i o n i s based on ore tenus 

e v i d e n c e , we w i l l presume t h a t i t s f a c t u a l f i n d i n g s are 

c o r r e c t , and we w i l l not s e t the judgment based on those 

f i n d i n g s a s i d e u n l e s s t h e y are p l a i n l y and p a l p a b l y wrong or 

u n j u s t . See T y l e r v. T y l e r , 990 So. 2d 423, 428 ( A l a . C i v . 

App. 2008). We do not e x t e n d t h i s p resumption of c o r r e c t n e s s 

t o the t r i a l c o u r t ' s a p p l i c a t i o n of the law t o the f a c t s , 

however. See Hinds v. Hinds, 887 So. 2d 267, 271 ( A l a . C i v . 

App. 2003). I n s t e a d , we r e v i e w a t r i a l c o u r t ' s a p p l i c a t i o n of 

the law t o the f a c t s de novo. See Town of Cedar B l u f f v. 

C i t i z e n s C a r i n g f o r C h i l d r e n , 904 So. 2d 1253, 1255-56 ( A l a . 

2004). 

18 



2090682 

" I t i s w e l l s e t t l e d t h a t a n t e n u p t i a l agreements are 

e n f o r c e a b l e i n Alabama." T y l e r , 990 So. 2d a t 426. "However, 

c o u r t s s c r u t i n i z e such agreements t o determine whether they 

are j u s t and r e a s o n a b l e . " B a r n h i l l v. B a r n h i l l , 386 So. 2d 

749, 751 ( A l a . C i v . App. 1980) . In B a r n h i l l , t h i s c o u r t 

d e s c r i b e d the t e s t t o be a p p l i e d when the v a l i d i t y of an 

a n t e n u p t i a l agreement i s put i n i s s u e . There, we wrote t h a t 

an a n t e n u p t i a l agreement i s v a l i d and e n f o r c e a b l e i f the 

spouse s e e k i n g enforcement of the agreement demonstrates 

" t h a t the c o n s i d e r a t i o n was adequate and t h a t the 
e n t i r e t r a n s a c t i o n was f a i r , j u s t and e q u i t a b l e from 
the [ o t h e r spouse]'s p o i n t of view or t h a t the 
agreement was f r e e l y and v o l u n t a r i l y e n t e r e d i n t o by 
the [ o t h e r s p o u s e ] w i t h competent independent a d v i c e 
and f u l l knowledge of [ h i s o r ] her i n t e r e s t i n the 
e s t a t e and i t s approximate v a l u e . " 

B a r n h i l l , 386 So. 2d a t 751. "Meeting the r e q u i r e m e n t s of 

e i t h e r of [ t h o s e ] t e s t s i s s u f f i c i e n t t o g i v e e f f e c t t o an 

a n t e n u p t i a l agreement." Woolwine v. Woolwine, 519 So. 2d 

1347, 1349 ( A l a . C i v . App. 1987). See a l s o W a l t e r s v. 

W a l t e r s , 580 So. 2d 1350, 1351 ( A l a . C i v . App. 1990) ("We 

r e i t e r a t e t h a t the t e s t i n B a r n h i l l i s p h r a s e d i n terms of an 

' e i t h e r - o r ' r e q u i r e m e n t . " ) . 
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The w i f e contends t h a t the t r i a l c o u r t e r r e d when i t 

c o n c l u d e d t h a t t h e r e was i n s u f f i c i e n t c o n s i d e r a t i o n t o s u p p o r t 

the agreement. She p o i n t s out t h a t m a r r i a g e i t s e l f can serve 

as c o n s i d e r a t i o n f o r an a n t e n u p t i a l agreement, as can the 

p a r t i e s ' mutual r e l i n q u i s h m e n t of r i g h t s i n each o t h e r ' s 

e s t a t e . We agree. 

In Woolwine v. Woolwine, sup r a , t h i s c o u r t c o n c l u d e d t h a t 

m a r r i a g e s e r v e d as adequate c o n s i d e r a t i o n f o r the a n t e n u p t i a l 

agreement a t i s s u e t h e r e . R e v e r s i n g the t r i a l c o u r t ' s 

judgment, t h i s c o u r t w r o t e : 

"Marriage may, under a p p r o p r i a t e c i r c u m s t a n c e s , 
be s u f f i c i e n t c o n s i d e r a t i o n f o r an a n t e n u p t i a l 
agreement. B a r n h i l l , 386 So. 2d 749. In t h i s 
i n s t a n c e m a r r i a g e was c l e a r l y p a r t of the 
c o n s i d e r a t i o n f o r e x e c u t i n g t h i s agreement. The 
husband was adamant i n demanding t h a t the w i f e s i g n 
an a n t e n u p t i a l agreement b e f o r e he would marry her. 
As s t a t e d above, the w i f e was aware t h a t i t was 
n e c e s s a r y f o r her t o s i g n the agreement i n o r d e r t o 
marry the husband. T h e r e f o r e , i t can be c o n c l u d e d 
t h a t the m a r r i a g e i t s e l f was s u f f i c i e n t 
c o n s i d e r a t i o n t o s u p p o r t the a n t e n u p t i a l agreement." 

519 So. 2d a t 1349-50. See a l s o W a l t e r s , 580 So. 2d a t 1351 

( r e v e r s i n g t r i a l c o u r t ' s judgment and h o l d i n g t h a t m a r r i a g e 

c o n s t i t u t e d adequate c o n s i d e r a t i o n f o r a n t e n u p t i a l agreement). 

In B a r n h i l l , t h i s c o u r t c o n c l u d e d t h a t the p a r t i e s ' 

m a r r i a g e and the husband's r e l i n q u i s h m e n t of any c l a i m he may 
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have t o the w i f e ' s e s t a t e c o n s t i t u t e d s u f f i c i e n t c o n s i d e r a t i o n 

t o s u p p o r t an a n t e n u p t i a l agreement t h a t the w i f e was s e e k i n g 

t o a v o i d . S p e c i f i c a l l y w i t h r e g a r d t o the husband's 

r e l i n q u i s h m e n t of the w i f e ' s e s t a t e , t h i s c o u r t wrote: "[T]he 

husband by s i g n i n g the [ a n t e n u p t i a l ] agreement gave up any 

r i g h t i n what c o u l d be c l a s s i f i e d as the w i f e ' s s u b s t a n t i a l 

e s t a t e . T h i s r e l i n q u i s h m e n t was ... v a l u a b l e c o n s i d e r a t i o n . " 

B a r n h i l l , 386 So. 2d a t 751. See a l s o S t r a i t v. S t r a i t , 686 

So. 2d 1230, 1234 ( A l a . C i v . App. 1996) ( p a r t i e s ' m a r r i a g e and 

t h e i r mutual r e l i n q u i s h m e n t of r i g h t s i n each o t h e r ' s e s t a t e 

c o n s t i t u t e d adequate c o n s i d e r a t i o n f o r a n t e n u p t i a l a g r e e m e n t ) ; 

and Tibbs v. Anderson, 580 So. 2d 1337, 1339 ( A l a . 1991) 

(same). 

In the p r e s e n t case, the husband t e s t i f i e d t h a t the w i f e 

had t o l d him t h a t the m a r r i a g e would be c a l l e d o f f i f he d i d 

not e n t e r i n t o the agreement. He t e s t i f i e d t h a t he was not 

r e q u i r e d t o marry her and t h a t he v o l u n t a r i l y e n t e r e d i n t o the 

agreement. The agreement i t s e l f p r o v i d e d t h a t i t was b e i n g 

e n t e r e d i n t o i n c o n s i d e r a t i o n of the p a r t i e s ' m a r r i a g e . In 

a d d i t i o n , the agreement p r o v i d e d t h a t each p a r t y would 

r e l i n q u i s h any c l a i m he or she may have t o p a r t i c u l a r r e a l and 
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p e r s o n a l p r o p e r t y of the o t h e r t h a t each owned a t the time of 

the m a r r i a g e . Those p r o p e r t i e s were l i s t e d i n the agreement. 

Based on the c i r c u m s t a n c e s s u r r o u n d i n g the p a r t i e s ' 

m a r r i a g e , as w e l l as t h e i r mutual r e l i n q u i s h m e n t of any c l a i m 

t o the o t h e r ' s s e p a r a t e r e a l and p e r s o n a l p r o p e r t y , we f i n d 

t h a t the r e c o r d does not support the t r i a l c o u r t ' s f i n d i n g 

t h a t the agreement was not s u p p o r t e d by s u f f i c i e n t 

c o n s i d e r a t i o n . F u r t h e r m o r e , we conclude t h a t the r e c o r d 

e s t a b l i s h e s the i n i t i a l element of the f i r s t B a r n h i l l t e s t 

( i . e . , t h a t adequate c o n s i d e r a t i o n s u p p o r t e d the a n t e n u p t i a l 

agreement), and we conclude t h a t the t r i a l c o u r t e r r e d when i t 

found o t h e r w i s e . 

Next, the w i f e contends t h a t the t r i a l c o u r t e r r e d when 

i t d e t e rmined t h a t the agreement was u n f a i r and i n e q u i t a b l e t o 

the husband. She p o i n t s out t h a t the f a i r n e s s of an 

a n t e n u p t i a l agreement i s not based on a comparison of what 

each p a r t y t a k e s t h e r e u n d e r and t h a t , i n t h i s case, the 

husband had a t l e a s t a g e n e r a l knowledge of the r i g h t s t h a t he 

was r e l i n q u i s h i n g under the agreement. 

In Woolwine, t h i s c o u r t a d d r e s s e d the q u e s t i o n whether an 

a n t e n u p t i a l agreement was f a i r , j u s t , and e q u i t a b l e from the 
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o t h e r spouse's p o i n t of view, as r e q u i r e d by the second p a r t 

of the f i r s t B a r n h i l l t e s t . F i n d i n g t h a t i t was, and 

r e v e r s i n g the t r i a l c o u r t ' s judgment, t h i s c o u r t wrote: 

be 
"As noted above, not o n l y must the c o n s i d e r a t i o n 

adequate, but the e n t i r e t r a n s a c t i o n must have 
been f a i r , j u s t , and e q u i t a b l e from the w i f e ' s p o i n t 
of view. In t h i s i n s t a n c e t h e r e i s a b s o l u t e l y no 
ev i d e n c e of f r a u d or duress i n the e x e c u t i o n of the 
agreement. The a t t o r n e y who d r a f t e d the agreement 
t e s t i f i e d t h a t he a d v i s e d the w i f e of i t s c o n t e n t 
and e f f e c t and f u r t h e r a d v i s e d her t o seek 
independent a d v i c e . 

" F u r t h e r , the e v i d e n c e i s t h a t the husband and 
w i f e had d i s c u s s e d the agreement p r i o r t o t h e i r 
m a r r i a g e and t h a t the w i f e v o l u n t a r i l y agreed t o 
s i g n . The t e s t i m o n y was t h a t the w i f e chose not t o 
seek independent a d v i c e c o n t r a r y t o the 
recommendation of the a t t o r n e y who p r e p a r e d the 
agreement. 

"The e v i d e n c e i n a l l r e s p e c t s i n d i c a t e s t h a t the 
a n t e n u p t i a l agreement was e n t e r e d i n t o v o l u n t a r i l y 
and, f u r t h e r m o r e , t h a t the w i f e knew what she was 
r e l i n q u i s h i n g when she s i g n e d the agreement. 
A d d i t i o n a l l y , the r e c o r d i n d i c a t e s t h a t the w i f e a t 
l e a s t had a g e n e r a l knowledge of the e x t e n t of the 
husband's e s t a t e . A l l of the above i n d i c a t e s t h a t 
t h e r e was adequate c o n s i d e r a t i o n and t h a t the 
t r a n s a c t i o n was f a i r , j u s t , and e q u i t a b l e . 

" I t would appear t o t h i s c o u r t t h a t a spouse 
s h o u l d not be a b l e t o a v o i d an agreement s i g n e d 
b e f o r e m a r r i a g e s i m p l y by showing a s u b s t a n t i a l 
d i f f e r e n c e between h i s or her r i g h t s under the 
agreement and what might have been awarded by a 
c o u r t i n the absence of such an agreement. Put 
another way, ' u n f a i r n e s s ' under the i n s t a n t f a c t s 
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does not r e l a t e t o the amount awarded t o a spouse 
p u r s u a n t t o an a n t e n u p t i a l agreement." 

519 So. 2d a t 1350. 

In B a r n h i l l , t h i s c o u r t found t h a t the r e c o r d s u p p o r t e d 

a c o n c l u s i o n t h a t the a n t e n u p t i a l agreement a t i s s u e t h e r e was 

f a i r , j u s t , and e q u i t a b l e from the opposing spouse's p o i n t of 

view. The c o u r t wrote: 

" I n t h i s i n s t a n c e , t h e r e i s a b s o l u t e l y no 
e v i d e n c e of f r a u d or duress i n e x e c u t i n g the 
agreement. The a t t o r n e y who d r a f t e d the agreement 
a d v i s e d the w i f e as t o the e f f e c t of the agreement 
p r i o r t o her s i g n i n g i t . 

"The w i f e had the agreement s e v e r a l weeks p r i o r 
t o the marr i a g e and t h e r e i s e v i d e n c e t o i n d i c a t e 
t h a t the w i f e sought competent independent a d v i c e 
p r i o r t o the marri a g e c o n c e r n i n g the agreement. 

"The e v i d e n c e i n a l l r e s p e c t s i n d i c a t e s t h a t the 
agreement was e n t e r e d i n t o v o l u n t a r i l y ; f u r t h e r m o r e , 
t h a t the w i f e knew what she was r e l i n q u i s h i n g when 
she s i g n e d the agreement as shown by her r e l u c t a n c e 
i n s i g n i n g the agreement u n t i l the husband t o l d her 
t h a t he would not marry her u n l e s s she s i g n e d an 
agreement. A d d i t i o n a l l y , the r e c o r d i n d i c a t e s the 
w i f e a t l e a s t had a g e n e r a l knowledge of the e x t e n t 
of the husband's e s t a t e . A l l of the above goes t o 
i n d i c a t e the agreement was f a i r , j u s t and e q u i t a b l e 
from the w i f e ' s p o i n t of v i e w . " 

B a r n h i l l , 386 So. 2d a t 752. See a l s o W a l t e r s , 580 So. 2d a t 

1351 ( r e v e r s i n g t r i a l c o u r t ' s judgment and h o l d i n g t h a t 

a n t e n u p t i a l agreement was f a i r , j u s t , and e q u i t a b l e from 
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w i f e ' s p e r s p e c t i v e when e v i d e n c e demonstrated t h a t w i f e chose 

not t o secure o u t s i d e l e g a l a d v i c e about agreement and w i f e 

had a g e n e r a l knowledge of the husband's e s t a t e ) . 

A d d r e s s i n g the q u e s t i o n whether an a n t e n u p t i a l agreement 

was u n f a i r because of a d i s p a r i t y i n the p a r t i e s ' net worth, 

t h i s c o u r t , i n a p l u r a l i t y o p i n i o n , w r o t e : 

" F i n a l l y , the t r i a l c o u r t e r r e d i n a p p l y i n g the 
law on a n t e n u p t i a l agreements t o the f a c t s b e f o r e i t 
when i t h e l d , based upon the d i s p a r i t y of the 
p a r t i e s ' net worths, t h a t the a n t e n u p t i a l agreement 
was u n f a i r and i n e q u i t a b l e . As t h i s c o u r t s t a t e d i n 
Woolwine, the f a i r n e s s of an a n t e n u p t i a l agreement 
i s not t o be j u d g e d based upon a comparison of what 
the spouse t a k e s under the agreement w i t h what he or 
she would have taken w i t h o u t the agreement. 
Woolwine, 519 So. 2d a t 1350. L i k e w i s e , a c o u r t 
s h o u l d not concern i t s e l f w i t h the d i s p a r i t y i n 
income between p a r t i e s t o an a n t e n u p t i a l agreement 
i n the absence of f r a u d , d u r e s s , or o t h e r c u l p a b l e 
conduct on the p a r t of one of the p a r t i e s . ... 
T y p i c a l l y , the reason p a r t i e s e n t e r i n t o a n t e n u p t i a l 
agreements i s because t h e y have v a s t l y d i f f e r e n t 
incomes and a s s e t s t h a t t h e y w i s h t o p r o t e c t i n the 
case of d i v o r c e or death. The v e r y impetus b e h i n d 
the c r e a t i o n of such agreements s h o u l d not be a 
reason t o s e t them a s i d e as i n e q u i t a b l e . " 

Lemaster v. Dutton, 694 So. 2d 1360, 1364 ( A l a . C i v . App. 

1996). 

The r e c o r d i n the p r e s e n t case r e f l e c t s t h a t the 

agreement was f a i r , j u s t , and e q u i t a b l e from the husband's 

p o i n t of view. There was a b s o l u t e l y no e v i d e n c e of f r a u d or 
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duress i n the e x e c u t i o n of the agreement, and the r e c o r d 

r e f l e c t s t h a t the husband v o l u n t a r i l y s i g n e d the agreement. 

The husband had a t t e n d e d and g r a d u a t e d from law s c h o o l , h a v i n g 

t a ken courses i n b o t h c o n t r a c t s and e s t a t e s and t r u s t s . The 

agreement i s c l e a r w i t h r e s p e c t t o the r i g h t s each p a r t y was 

r e l i n q u i s h i n g . A l t h o u g h the husband t e s t i f i e d t h a t he was not 

f u l l y aware of the w i f e ' s e s t a t e , the agreement i t s e l f l i s t e d 

e v e r y p i e c e o f r e a l and p e r s o n a l p r o p e r t y t h a t each p a r t y 

owned a t the time of the m a r r i a g e over which the o t h e r p a r t y 

was r e l i n q u i s h i n g a c l a i m . A l t h o u g h t h e r e was e v i d e n c e , as 

the t r i a l c o u r t found, t h a t the v a l u e s of those p r o p e r t i e s 

were not d i s c l o s e d , d e s p i t e a c o n t r a r y i n d i c a t i o n i n the 

agreement, we h o l d t h a t the f a i l u r e of the p a r t i e s t o have 

d i s c l o s e d the v a l u e s of the p r o p e r t i e s over which t h e y each 

i n t e n d e d t o m a i n t a i n s e p a r a t e ownership does not v o i d the 

agreement, e s p e c i a l l y g i v e n t h a t the l i s t i n g of those 

p r o p e r t i e s put b o t h p a r t i e s on n o t i c e of t h e i r e x i s t e n c e and 

the f a c t t h a t those p r o p e r t i e s would not be d i v i d e d a t the 

d i s s o l u t i o n of the m a r r i a g e . 

T h i s case p r e s e n t s a s i t u a t i o n s i m i l a r t o the one 

p r e s e n t e d i n S t r a i t v. S t r a i t , 686 So. 2d 1230 ( A l a . C i v . App. 
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1996) . In S t r a i t , the w i f e argued t h a t she d i d not have 

adequate knowledge of her husband's e s t a t e and, as a r e s u l t , 

t h a t t h e i r a n t e n u p t i a l agreement was i n v a l i d . The r e c o r d 

d i s c l o s e d t h a t an e x h i b i t was a t t a c h e d t o the agreement 

l i s t i n g b o t h p a r t i e s ' p r o p e r t y . However, the e x h i b i t d i d not 

s p e c i f y t h a t the v a l u e of the husband's r e a l p r o p e r t y i n c l u d e d 

t h e r e i n was $1,175,000. F u r t h e r m o r e , the husband had f a i l e d 

t o i n c l u d e on the e x h i b i t c e r t a i n of h i s p r o p e r t y , i n c l u d i n g 

$45,000 i n cash, and f u r n i t u r e , t o o l s , and equipment worth 

$100,000. T h i s c o u r t h e l d t h a t the w i f e ' s knowledge of the 

husband's e s t a t e was s u f f i c i e n t f o r purposes of u p h o l d i n g the 

a n t e n u p t i a l agreement: 

" T h i s c o u r t has h e l d t h a t when a spouse has a t 
l e a s t a g e n e r a l knowledge of what he or she i s 
r e l i n q u i s h i n g and a g e n e r a l knowledge of the e x t e n t 
of the o t h e r spouse's e s t a t e , an a n t e n u p t i a l 
agreement based on adequate c o n s i d e r a t i o n i s f a i r , 
j u s t , and e q u i t a b l e . B a r n h i l l , s u p r a , a t 752; 
Woolwine, s u p r a , a t 1350. The e v i d e n c e i n d i c a t e s 
t h a t [ t h e w i f e ] was f a m i l i a r w i t h [ t h e husband]'s 
a s s e t s , and t h a t , a l t h o u g h she may have not known of 
a l l h i s a s s e t s , she c l e a r l y had a ' g e n e r a l 
knowledge' of the r i g h t s she was r e l i n q u i s h i n g . 
T h e r e f o r e , the t r i a l c o u r t p r o p e r l y h e l d t h a t t h e r e 
was no genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g [ t h e 
w i f e ] ' s c l a i m t h a t the a n t e n u p t i a l agreement was 
i n v a l i d . " 
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S t r a i t , 686 So. 2d a t 1234. See a l s o W a l t e r s , 580 So. 2d a t 

1351 ( r e v e r s i n g t r i a l c o u r t ' s judgment t h a t a n t e n u p t i a l 

agreement was i n v a l i d and h o l d i n g t h a t the f a c t t h a t the w i f e 

l i v e d w i t h the husband f o r s i x months b e f o r e t h e y m a r r i e d was 

s u f f i c i e n t t o c o n f e r on her a g e n e r a l knowledge of the e x t e n t 

of the husband's e s t a t e ) ; B a r n h i l l , 386 So. 2d a t 752 ( h o l d i n g 

t h a t w i f e had a g e n e r a l knowledge of the husband's e s t a t e a t 

the time she e n t e r e d i n t o an a n t e n u p t i a l agreement w i t h him 

when she had v i s i t e d h i s home and some of h i s p r o p e r t y b e f o r e 

m a r r i a g e , had known t h a t he owned a s u b s t a n t i a l amount of 

l a n d , and had known t h a t he was i n b u s i n e s s w i t h o t h e r f a m i l y 

members i n a f a r m i n g o p e r a t i o n ) . 

We a l s o conclude t h a t the e v i d e n c e demonstrates, w i t h o u t 

c o n t r a d i c t i o n , t h a t the husband was aware t h a t the w i f e ' s 

f a m i l y p o s s e s s e d a l a r g e amount of r e a l p r o p e r t y and t h a t the 

agreement e x c l u d e d any i n h e r i t a n c e she might r e c e i v e of t h a t 

p r o p e r t y . That the w i f e d i d not d i s c l o s e the e x a c t p r o p e r t i e s 

she s t o o d t o i n h e r i t and the v a l u e of those p r o p e r t i e s does 

not demonstrate, as the t r i a l c o u r t found, t h a t the husband 

d i d not have a g e n e r a l u n d e r s t a n d i n g of the w i f e ' s p r o p e r t y 

t h a t was b e i n g e x c e p t e d from the m a r i t a l e s t a t e . See S t r a i t , 
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su p r a . Indeed, one c o u l d h a r d l y know, a t the time of the 

m a r r i a g e , e x a c t l y what the v a r i o u s members of the w i f e ' s 

f a m i l y would l e a v e t o her i n t h e i r v a r i o u s t e s t a m e n t a r y 

d i s p o s i t i o n s a t t h e i r d e a t h s , g i v e n t h a t those d i s p o s i t i o n s 

were s u b j e c t t o change a t any tim e . 

The f a c t t h a t the agreement p r o v i d e d the w i f e , upon the 

husband's death, w i t h the r i g h t t o c l a i m homestead, dower, or 

any s t a t u t o r y s u b s t i t u t e w i t h r e s p e c t t o the house the husband 

owned b e f o r e the marr i a g e does not render the agreement u n f a i r 

or i n e q u i t a b l e , as the t r i a l c o u r t a p p a r e n t l y found. The 

t r i a l c o u r t , i n f o c u s i n g on t h a t p r o v i s i o n , n e g l e c t e d the f a c t 

t h a t the agreement p r o v i d e d t h a t , s h o u l d the w i f e d i e , the 

husband would be e n t i t l e d t o a l i f e e s t a t e i n any r e a l 

p r o p e r t y i n which the p a r t i e s were r e s i d i n g a t the time of her 

death. A l t h o u g h the r i g h t s g r a n t e d are not q u a l i t a t i v e l y 

e q u a l , t h i s does not p r o v i d e a b a s i s on which t o i n v a l i d a t e 

the whole agreement, e s p e c i a l l y g i v e n the f a c t t h a t , as s t a t e d 

above, t h e r e was adequate c o n s i d e r a t i o n f l o w i n g between the 

p a r t i e s t o s u p p o r t the v a l i d i t y of the agreement. As t h i s 

c o u r t s t a t e d i n Woolwine, " u n f a i r n e s s " w i t h r e g a r d t o the 

v a l i d i t y of an a n t e n u p t i a l agreement "does not r e l a t e t o the 
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amount awarded t o a spouse p u r s u a n t t o an a n t e n u p t i a l 

agreement." 519 So. 2d a t 1350. 

That no one t o l d the husband t o seek o u t s i d e l e g a l 

c o u n s e l does not render the agreement i n v a l i d i n t h i s case. 

A l t h o u g h the t r i a l c o u r t c o r r e c t l y notes t h a t the husband d i d 

not r e c e i v e independent l e g a l a d v i c e w i t h r e g a r d t o the 

agreement b e f o r e he e x e c u t e d i t , the e v i d e n c e i s c l e a r t h a t 

the husband had g r a d u a t e d from law s c h o o l b e f o r e the w i f e and 

he had become engaged. The husband t e s t i f i e d t h a t he knew he 

was e n t i t l e d t o seek l e g a l a d v i c e w i t h r e g a r d t o the 

agreement, and he knew, from h i s r e v i e w of the August 26, 

1987, d r a f t of the agreement, t h a t White was not r e p r e s e n t i n g 

him w i t h r e g a r d t o the agreement. The o n l y j u s t i f i c a t i o n the 

husband p r o v i d e d f o r h a v i n g f a i l e d t o seek independent l e g a l 

a d v i c e w i t h r e g a r d t o the agreement i s t h a t he was embarrassed 

t h a t the w i f e wanted him t o e n t e r i n t o the agreement. T h i s , 

i n our view, i s not an adequate excuse f o r h a v i n g f a i l e d t o 

seek l e g a l a d v i c e , and i t does not cause h i s d e c i s i o n not t o 

o b t a i n independent l e g a l a d v i c e t o i n v a l i d a t e the agreement. 

See N e l s o n v. E s t a t e of N e l s o n , [Ms. 2080989, Jan. 29, 2010] 

So. 3d , ( A l a . C i v . App. 2010) ("Sarah does not 
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a l l e g e t h a t f r a u d or duress was i n v o l v e d i n the e x e c u t i o n of 

the agreement or t h a t she was i n any way p r e v e n t e d from 

s e e k i n g l e g a l c o u n s e l . Thus, i f she d i d not c o n s u l t w i t h a 

l a w y e r , t h a t was of her own c h o o s i n g . A d d i t i o n a l l y , Sarah was 

h i g h l y educated and, as such, cannot be r e l i e v e d of her l e g a l 

c o n t r a c t s on the b a s i s of f a i l i n g t o p r o t e c t her own 

i n t e r e s t s . " ) . 1 

Based on the f o r e g o i n g , we conclude t h a t the e v i d e n c e of 

r e c o r d demonstrates t h a t the agreement was f a i r , j u s t , and 

e q u i t a b l e from the v i e w p o i n t of the husband. Because, as 

p r e v i o u s l y noted, the agreement was s u p p o r t e d by adequate 

c o n s i d e r a t i o n , we conclude t h a t the f i r s t t e s t s e t f o r t h i n 

B a r n h i l l f o r the v a l i d i t y of an a n t e n u p t i a l agreement has been 

met i n t h i s case, and, as a r e s u l t , the agreement i s due t o be 

e n f o r c e d . The t r i a l c o u r t ' s judgment h o l d i n g the agreement 

i n v a l i d i s t h e r e f o r e r e v e r s e d , and the cause i s remanded t o 

the t r i a l c o u r t f o r a d d i t i o n a l p r o c e e d i n g s . 

1We note the p o r t i o n of the judgment i n which the t r i a l 
c o u r t p o i n t e d out t h a t the w i f e had a " p r o f e s s i o n a l and c l o s e 
f r i e n d s h i p " w i t h White and h i s w i f e . We f a i l t o see how the 
w i f e ' s r e l a t i o n s h i p w i t h White and h i s w i f e has any b e a r i n g on 
the v a l i d i t y of the agreement, e s p e c i a l l y g i v e n t h a t the 
husband knew he was e n t i t l e d t o seek s e p a r a t e l e g a l a d v i c e but 
chose not t o do so. 

31 



2090682 

The w i f e ' s r e q u e s t f o r an a t t o r n e y ' s fee on appea l i s 

d e n i e d . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Moore, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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