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THOMAS, Judge. 

P h y l l i s Johnson ("the mother") and Rodney Johnson ("the 

f a t h e r " ) were m a r r i e d i n 1999. The p a r t i e s have two c h i l d r e n , 

a son who was bor n i n 2002 and a daughter who was bor n i n 

2005. In a p p r o x i m a t e l y September 2008, the p a r t i e s s e p a r a t e d , 
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and, i n March 2009, the mother sued the f a t h e r , s e e k i n g a 

d i v o r c e and cu s t o d y of the p a r t i e s ' c h i l d r e n . The f a t h e r 

c o u n t e r c l a i m e d f o r a d i v o r c e and a l s o sought cu s t o d y of the 

c h i l d r e n . Pursuant t o the p a r t i e s ' o u t - o f - c o u r t agreement, 

the mother had pendente l i t e c u s t o d y of the daughter and the 

f a t h e r had pendente l i t e c u s t o d y of the son. T h i s agreement 

was l a t e r s e t out i n the t r i a l c o u r t ' s pendente l i t e o r d e r i n 

October 2009. In March 2010, the t r i a l c o u r t e n t e r e d a 

judgment t h a t , among o t h e r t h i n g s , awarded the p a r t i e s j o i n t 

l e g a l c u s t o d y of the c h i l d r e n , awarded the mother p h y s i c a l 

c u s t o d y of the daughter, and awarded the f a t h e r p h y s i c a l 

c u s t o d y of the son. The mother a p p e a l s . 

The e v i d e n c e a t t r i a l was s p a r s e . B o t h p a r t i e s are 

employed. The mother works f o r I l p e a I n d u s t r i e s . Her hours 

are 5:00 a.m. t o 3:00 p.m. f o u r days a week; she does not 

t y p i c a l l y work on F r i d a y s . The mother t e s t i f i e d t h a t her 

f a t h e r , the c h i l d r e n ' s m a t e r n a l g r a n d f a t h e r , would meet her a t 

her house on Mondays, Tuesdays, and Thursdays and t h a t he 

would t a k e the daughter t o h i s home t o get ready f o r 

p r e s c h o o l . The mother s a i d t h a t she would take the daughter 
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t o the f a t h e r ' s mother on Wednesdays and when she worked on 

F r i d a y s . 

The f a t h e r works f o r h i s f a t h e r a t a used-automobile 

d e a l e r s h i p . H i s hours are 9:00 a.m. t o 5:00 p.m. He s a i d 

t h a t he would p i c k up the son from s c h o o l and t h a t the son 

would s t a y a t the aut o m o b i l e d e a l e r s h i p w i t h him u n t i l 5:00. 

A c c o r d i n g t o the f a t h e r , the o f f i c e a t the a u t o m o b i l e 

d e a l e r s h i p i n c l u d e d a p l a y area f o r the son, complete w i t h 

t o y s , a k i t c h e n a r e a , and a p l a c e f o r the son t o nap i f he 

became t i r e d . 

The mother contended t h a t she had been the p r i m a r y 

c a r e g i v e r f o r bot h c h i l d r e n d u r i n g the marria g e even though 

she had a l s o worked o u t s i d e the home. She s a i d t h a t the 

f a t h e r would come home from work and then go and p l a y v i d e o 

games w i t h h i s f r i e n d s . The mother i n d i c a t e d t h a t the 

f a t h e r ' s f a m i l y i n t e r f e r e d "a l o t " and t h a t the f a t h e r made 

her f e e l l i k e he s i d e d w i t h h i s f a m i l y over her. She a l s o 

c o m p l a i n e d t h a t the f a t h e r d i d not do h i s f a i r share of the 

work around the home, n o t i n g t h a t she worked o u t s i d e the home, 

took care of the c h i l d r e n , c l e a n e d the home, and d i d y a r d 

work. The f a t h e r d e n i e d spending c o n s i d e r a b l e time away from 
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the home t o p l a y v i d e o games and s a i d t h a t he had spent h i s 

time w i t h h i s f a m i l y most evenings a f t e r work. The f a t h e r 

s a i d t h a t b o t h he and the mother had p r o v i d e d care f o r b o t h 

c h i l d r e n d u r i n g the m a r r i a g e , depending l a r g e l y on t h e i r work 

s c h e d u l e s . 

A f t e r the p a r t i e s s e p a r a t e d , each p a r e n t c a r e d f o r the 

c h i l d i n h i s or her custody. N e i t h e r p a r t y t e s t i f i e d t h a t 

they had found f a u l t w i t h the o t h e r p a r e n t ' s c a r e g i v i n g i n 

g e n e r a l . However, the f a t h e r d i d t e s t i f y t h a t the mother had 

once p u n i s h e d the son by s p a n k i n g him and l o c k i n g him i n a 

d ark room. T h i s a c t i o n by the mother, s a i d the f a t h e r , caused 

the son not t o want t o v i s i t the mother f o r a t i m e . 

The mother a d m i t t e d t h a t she had spanked the son f o r 

m i sbehaving on the o c c a s i o n a t i s s u e and t h a t , because i t was 

the son's bedtime, she had sent him t o h i s room, where she had 

t u r n e d o f f the l i g h t . She d e n i e d t h a t she l o c k e d him i n the 

d a r k room, s t a t i n g i n s t e a d t h a t the door had no doorknob or 

l o c k and t h a t the door was c r a c k e d open. The mother f u r t h e r 

e x p l a i n e d t h a t she sometimes used t i m e - o u t s and sometimes 

spanked the c h i l d r e n w i t h her hand on t h e i r bottoms as methods 

of d i s c i p l i n e but t h a t t i m e - o u t s were a more e f f e c t i v e 
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d i s c i p l i n e method f o r the daughter than f o r the son. The 

r e c o r d does not c o n t a i n any t e s t i m o n y r e g a r d i n g the f a t h e r ' s 

d i s c i p l i n e methods. 

The r e c o r d i n d i c a t e s t h a t the mother had had d i f f i c u l t y 

w i t h her l i v i n g arrangements d u r i n g the pendente l i t e p e r i o d . 

She f i r s t l i v e d w i t h the f a t h e r ' s mother. She then r e n t e d a 

house t h a t r e q u i r e d f a i r l y s u b s t a n t i a l improvements, which she 

had had made t o the house. That house f l o o d e d i n e a r l y 

December 2009, and the mother was t e m p o r a r i l y l i v i n g w i t h a 

coworker a t the time of t r i a l i n January 2010. However, the 

mother s a i d t h a t she would be moving back i n t o her house soon. 

The f a t h e r l i v e d w i t h h i s f a t h e r a f t e r the f o r e c l o s u r e of the 

mortgage on the m a r i t a l r e s i d e n c e , which o c c u r r e d sometime 

a f t e r the p a r t i e s ' s e p a r a t i o n . The f a t h e r c u r r e n t l y has h i s 

own r e s i d e n c e on l a n d owned by h i s g r a n d p a r e n t s . 

As noted above, the p a r t i e s had agreed t o a s p l i t - c u s t o d y 

arrangement pendente l i t e . The mother t e s t i f i e d t h a t she had 

a l l o w e d the son t o l i v e w i t h the f a t h e r pendente l i t e because 

the son was e n r o l l e d i n a s c h o o l near the former m a r i t a l 

r e s i d e n c e and she was l i v i n g f a r t h e r away from t h a t s c h o o l 

a f t e r the s e p a r a t i o n . The daughter, s a i d the mother, was 
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e n r o l l e d i n p r e s c h o o l a t the time of t r i a l , b ut she had not 

been e n r o l l e d i n s c h o o l a t the time the p a r t i e s s e p a r a t e d . 

The t r i a l c o u r t d i d not s p e c i f y i t s reason f o r s e p a r a t i n g 

the s i b l i n g s i n i t s judgment. However, the t r i a l c o u r t d i d 

q u e s t i o n the f a t h e r a t t r i a l c o n c e r n i n g how l o n g the c h i l d r e n 

had been l i v i n g s e p a r a t e l y . The f a t h e r t o l d him t h a t the 

c h i l d r e n had been l i v i n g a p a r t f o r a p p r o x i m a t e l y two y e a r s . 

On a p p e a l , the mother argues t h a t the t r i a l c o u r t ' s 

c u s t o d y judgment s h o u l d be r e v e r s e d . She r e l i e s on the 

p r i n c i p l e t h a t a t r i a l c o u r t s h o u l d not e n t e r a cus t o d y award 

t h a t s e r v e s t o s e p a r a t e s i b l i n g s absent a c o m p e l l i n g reason t o 

do so and t h a t such a cus t o d y award w i l l be a f f i r m e d o n l y i f 

the s e p a r a t i o n i s i n the b e s t i n t e r e s t of the c h i l d r e n . See  

Dunn v. Dunn, 972 So. 2d 810, 814-15 ( A l a . C i v . App. 2007) . 

As we e x p l a i n e d i n Dunn, 

" ' [ a ] s a g e n e r a l r u l e , t h i s c o u r t does 
not f a v o r a cus t o d y d e t e r m i n a t i o n where 
s i b l i n g s are s e p a r a t e d . Jensen v. S h o r t , 
494 So. 2d 90 ( A l a . C i v . App. 1986). I f , 
however, a f t e r r e c e i v i n g ore tenus 
e v i d e n c e , the t r i a l c o u r t determines t h e r e 
i s a c o m p e l l i n g reason f o r the s e p a r a t i o n , 
then we are r e q u i r e d t o r e v i e w i t s d e c i s i o n 
w i t h a s t r o n g presumption of c o r r e c t n e s s . 
Kennedy v. Kennedy, 517 So. 2d 621 ( A l a . 
C i v . App. 1987) . The t r i a l c o u r t i s a l s o 
g u i d e d by the i n t e r p e r s o n a l r e l a t i o n s h i p 
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between each c h i l d and p a r e n t , and the 
i n t e r p e r s o n a l r e l a t i o n s h i p between the 
c h i l d r e n . C o l e v. C o l e , 442 So. 2d 120 
( A l a . C i v . App. 1983). 

" ' I t i s a l s o w e l l e s t a b l i s h e d t h a t i n 
an i n i t i a l c u stody d e t e r m i n a t i o n , the 
p a r t i e s s t a n d on e q u a l f o o t i n g , w i t h o u t a 
f a v o r a b l e presumption f o r e i t h e r p a r t y . 
Santmier v. Santmier, 494 So. 2d 95 ( A l a . 
C i v . App. 1986). We have a l s o h e l d t h a t the 
r e l a t i o n s h i p of the c h i l d t o each p a r e n t i s 
one of the f a c t o r s t h a t s h o u l d be 
c o n s i d e r e d . Murph v. Murph, 570 So. 2d 692 
( A l a . C i v . App. 1990). The paramount 
c o n s i d e r a t i o n of the c o u r t i n a c h i l d 
c u s t o d y case, however, i s the c h i l d ' s b e s t 
i n t e r e s t . Jensen, 494 So. 2d 90.' 

"'Phomsavanh v. Phomsavanh, 666 So. 2d 537, 539 ( A l a . 
C i v . App. 1995)." 

972 So. 2d a t 814-15. Other f a c t o r s r e l e v a n t t o a 

d e t e r m i n a t i o n of the b e s t i n t e r e s t of the c h i l d r e n i n a 

c u s t o d y case are "the sex, age, and h e a l t h of the [ c h i l d r e n ] ; 

the [ c h i l d r e n ' s ] e m o t i o n a l , s o c i a l , m o r a l , and m a t e r i a l n e eds; 

and the p a r t i e s ' ages, c h a r a c t e r , s t a b i l i t y , h e a l t h and home 

environment." M a r d i s v. M a r d i s , 660 So. 2d 597, 599 ( A l a . 

C i v . App. 1995). 

The mother argues t h a t no c o m p e l l i n g reason f o r 

s e p a r a t i n g the c h i l d r e n e x i s t s i n t h i s case and t h a t the 

e v i d e n c e does not e s t a b l i s h a b a s i s f o r d e t e r m i n i n g t h a t the 
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s e p a r a t i o n of t h e s e s i b l i n g s i s i n t h e i r b e s t i n t e r e s t . The 

r e c o r d c o n t a i n s no e v i d e n c e c o n c e r n i n g the i n t e r p e r s o n a l 

r e l a t i o n s h i p between the c h i l d r e n , and i t r e v e a l s v e r y l i t t l e 

about the r e l a t i o n s h i p s between the p a r e n t s and each c h i l d . 

The o n l y i n d i c a t i o n of a s t r e s s e d r e l a t i o n s h i p between the 

mother and the son i s the t e s t i m o n y t h a t , f o r a t i m e , the son 

d i d not w i s h t o v i s i t w i t h the mother a f t e r the i n c i d e n t i n 

which the mother a l l e g e d l y p u n i s h e d him by l o c k i n g him i n a 

dark room. The r e c o r d suggests t h a t the p a r e n t s had agreed 

pendente l i t e t h a t the son's b e s t i n t e r e s t would be f u r t h e r e d 

by k e e p i n g him i n the s c h o o l i n which he was e n r o l l e d , and the 

t r i a l c o u r t may w e l l have c o n s i d e r e d the f a c t t h a t the son had 

a t t e n d e d t h a t s c h o o l f o r a t l e a s t t h r e e years by the time of 

t r i a l when i t d e c i d e d t o p l a c e the son i n the c u s t o d y of the 

f a t h e r . 

However, based on the l a c k of e v i d e n c e c o n c e r n i n g the 

r e l a t i o n s h i p between the c h i l d r e n or between the c h i l d r e n and 

the p a r e n t s , we cannot d i s c e r n any reason f o r the s e p a r a t i o n 

of t h e s e two s i b l i n g s , who are o n l y t h r e e years a p a r t i n age. 

See P e t t i s v. P e t t i s , 334 So. 2d 913, 914 ( A l a . C i v . App. 

1976) ( r e v e r s i n g a c h i l d - c u s t o d y award s e p a r a t i n g t h r e e - y e a r -
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o l d and f i v e - y e a r - o l d s i b l i n g s , n o t i n g "the f u r t h e r 

c o n s i d e r a t i o n of the need of the c h i l d r e n t o be t o g e t h e r " and 

s t a t i n g t h a t " [ a ] s e p a r a t i o n of two such young c h i l d r e n 

s h o u l d , i n the judgment of t h i s c o u r t , be p e r m i t t e d o n l y out 

of extreme n e c e s s i t y " ) . I n s h o r t , because of the d e a r t h of 

ev i d e n c e r e l a t i n g t o the f a c t o r s r e l e v a n t t o the custody 

d e t e r m i n a t i o n , we cannot conclude t h a t the t r i a l c o u r t ' s 

judgment s e p a r a t i n g t h e s e s i b l i n g s i s i n t h e i r b e s t i n t e r e s t . 

The t r i a l c o u r t ' s custody judgment i s t h e r e f o r e r e v e r s e d . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , B r yan, and Moore, J J . , 

concur. 

Thomas, J . , concurs s p e c i a l l y . 
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THOMAS, Judge, c o n c u r r i n g s p e c i a l l y . 

A l t h o u g h I a u t h o r e d A l v e r s o n v. A l v e r s o n , 28 So. 3d 784 

( A l a . C i v . App. 2009), i n which I a p p l i e d the " c o m p e l l i n g -

r e a s o n " requirement t o a custody judgment s e p a r a t i n g s i b l i n g s , 

and a l t h o u g h I i s s u e d a s p e c i a l w r i t i n g c o n c u r r i n g i n the 

r e s u l t i n A.B. v. J.B., 40 So. 3d 723, 735-36 ( A l a . C i v . App. 

2009) (Thomas, J . , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the 

r e s u l t ) , i n which I m a i n t a i n e d t h a t Alabama law r e q u i r e d 

e v i d e n c e of a c o m p e l l i n g reason t o s u p p o r t a custody judgment 

s e p a r a t i n g s i b l i n g s , a m a j o r i t y of t h i s c o u r t has d e t e r m i n e d 

t h a t "our caselaw more a c c u r a t e l y h o l d s t h a t s i b l i n g s may be 

s e p a r a t e d i f the t r i a l c o u r t c o n c l u d e s , based on s u f f i c i e n t 

e v i d e n c e i n the r e c o r d , t h a t the s e p a r a t i o n w i l l s e r v e the 

b e s t i n t e r e s t s of the c h i l d r e n a t i s s u e . " A.B., 40 So. 3d a t 

729. Because I m a i n t a i n t h a t the c o m p e l l i n g - r e a s o n 

r equirement i s "a g u i d i n g p r i n c i p l e d e s i g n e d t o a s s i s t the 

t r i a l c o u r t i n d e t e r m i n i n g the b e s t i n t e r e s t of the c h i l d r e n 

whose custody i t must d e c i d e , " 40 So. 3d a t 736 (Thomas, J . , 

c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t ) , as opposed 

t o a s e p a r a t e burden upon the t r i a l c o u r t t o have an 

e s p e c i a l l y c o n v i n c i n g reason f o r a judgment s e p a r a t i n g 
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s i b l i n g s , I w i l l conform t o the m a j o r i t y ' s d e t e r m i n a t i o n t h a t 

no " c o m p e l l i n g reason" i s r e q u i r e d i n o r d e r t o s e p a r a t e 

s i b l i n g s from one another. However, I do b e l i e v e t h a t the 

requirement now imposed -- t h a t the r e c o r d r e f l e c t e v i d e n c e 

t h a t a s e p a r a t i o n of the s i b l i n g s i s i n t h e i r b e s t i n t e r e s t -¬

i s s i m p l y another way of r e q u i r i n g t h a t a judgment s e p a r a t i n g 

s i b l i n g s be s u p p o r t e d by a c t u a l e v i d e n c e t h a t a s e p a r a t i o n i s 

w a r r a n t e d as opposed t o b e i n g a c o n v e n i e n t d i v i s i o n of 

c h i l d r e n among two d i v o r c i n g p a r e n t s based on the number of 

c h i l d r e n or t h e i r age or gender. 
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