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h u s b a n d " ) , have b e e n b e f o r e t h i s c o u r t . 1 I n S h e w b a r t v.  

S h e w b a r t , 19 So. 3d 223 ( A l a . C i v . App. 2009) ( " S h e w b a r t " ) , 

t h e w i f e a p p e a l e d f r o m t h e t r i a l c o u r t ' s J u l y 10, 2008, 

j u d g m e n t o f d i v o r c e . I n t h a t j u d g m e n t , t h e t r i a l c o u r t 

d i v i d e d t h e p a r t i e s ' m a r i t a l p r o p e r t y , a s s i g n i n g a v a l u e o f 

$14,000 t o t h e p a r t i e s ' b u s i n e s s , known as J o h n S h e w b a r t d/b/a 

Swamp J o h n ' s R e s t a u r a n t & C a t e r i n g , and a w a r d e d t h e w i f e o n e -

h a l f o f t h a t v a l u e . The w i f e a p p e a l e d , a s s e r t i n g t h a t t h e 

t r i a l c o u r t h a d e r r e d i n i t s v a l u a t i o n o f t h e b u s i n e s s and b y 

f a i l i n g t o a w a r d h e r a l i m o n y . 

T h i s c o u r t r e v e r s e d t h e t r i a l c o u r t ' s j u d g m e n t as t o t h e 

p r o p e r t y d i v i s i o n and t h e f a i l u r e t o a w a r d a l i m o n y , c o n c l u d i n g 

t h a t , i n v a l u i n g t h e b u s i n e s s , t h e t r i a l c o u r t h a d f a i l e d t o 

c o n s i d e r t h e c o n s i s t e n t income s t r e a m d e r i v e d f r o m t h e 

b u s i n e s s . S h e w b a r t , 19 So. 3d a t 232. We remanded t h e c a u s e 

" f o r t h e t r i a l c o u r t t o d e t e r m i n e t h e f a i r - m a r k e t v a l u e o f t h e 

s o l e p r o p r i e t o r s h i p , t a k i n g i n t o c o n s i d e r a t i o n a l l o f i t s 

a s s e t s , a n d t o t h e n c o n s i d e r t h a t v a l u e i n f a s h i o n i n g an 

e q u i t a b l e d i v i s i o n o f t h e m a r i t a l p r o p e r t y . " 19 So. 3d a t 

1The f a c t u a l b a c k g r o u n d o f t h i s c a s e i s s e t f o r t h i n 
S h e w b a r t v. S h e w b a r t , 19 So. 3d 223 ( A l a . C i v . App. 2 0 0 9 ) . 
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233. We a l s o i n s t r u c t e d t h e t r i a l c o u r t t o r e c o n s i d e r , i n 

l i g h t o f any new p r o p e r t y d i v i s i o n i t e n t e r e d on remand, 

w h e t h e r t h e w i f e was e n t i t l e d t o an a w a r d o f a l i m o n y . I d . We 

a f f i r m e d a l l o t h e r a s p e c t s o f t h e t r i a l c o u r t ' s j u d g m e n t . 

On F e b r u a r y 25, 2010, t h e t r i a l c o u r t c o n d u c t e d a n o t h e r 

e v i d e n t i a r y h e a r i n g . A t t h a t h e a r i n g , i n a d d i t i o n t o t a k i n g 

f u r t h e r t e s t i m o n y f r o m t h e h u s b a n d and t h e w i f e , t h e t r i a l 

c o u r t h e a r d t h e t e s t i m o n y o f C a r t e r N o r v e l l , a c e r t i f i e d 

p u b l i c a c c o u n t a n t w i t h e x p e r t i s e i n b u s i n e s s v a l u a t i o n s who 

h a d been h i r e d b y t h e w i f e . N o r v e l l s t a t e d t h a t , i n h i s 

o p i n i o n , t h e i n c o m e - a p p r o a c h method was t h e most a p p r o p r i a t e 

way t o v a l u e t h e p a r t i e s ' b u s i n e s s and t h a t he h a d c a l c u l a t e d 

a v a l u e f o r t h e b u s i n e s s u n d e r t h e i n c o m e - a p p r o a c h method 

u s i n g two d i f f e r e n t s o u r c e s o f i n f o r m a t i o n . 

N o r v e l l f i r s t r e l i e d on i n f o r m a t i o n o b t a i n e d f r o m t h e 

h u s b a n d ' s 2006 and 2007 f e d e r a l i n c o m e - t a x r e t u r n s . He 

c a l c u l a t e d t h e e a r n i n g s o f t h e b u s i n e s s b e f o r e any d e d u c t i o n s 

were t a k e n f o r i n t e r e s t , t a x e s , d e p r e c i a t i o n , o r a m o r t i z a t i o n 

( g e n e r a l l y r e f e r r e d t o as "EBITDA"), a v e r a g e d t h e EBITDA 

o b t a i n e d f o r t h o s e two y e a r s , and t h e n a p p l i e d a m u l t i p l e o f 

f o u r t o a r r i v e a t an e s t i m a t e d v a l u e o f t h e b u s i n e s s as an 
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o n g o i n g e n t e r p r i s e . 2 U s i n g t h a t i n c o m e - a p p r o a c h method, 

N o r v e l l v a l u e d t h e b u s i n e s s a t $191,376. 3 

N o r v e l l t h e n c a l c u l a t e d t h e v a l u e o f t h e b u s i n e s s b y 

c o n s i d e r i n g t h e h u s b a n d ' s d e p o s i t i o n t e s t i m o n y , i n w h i c h t h e 

h u s b a n d t e s t i f i e d t h a t he w i t h d r e w $1,500 p e r week f r o m t h e 

b u s i n e s s as h i s s a l a r y . N o r v e l l m u l t i p l i e d t h a t $1,500 w e e k l y 

s a l a r y b y 50 weeks ( a l l o w i n g two weeks a y e a r as v a c a t i o n ) , 

w h i c h p r o v i d e d a t o t a l a n n u a l n e t income o f $ 7 5 , 0 0 0 ; t o t h a t 

a n n u a l n e t i n c o m e , N o r v e l l a p p l i e d a m u l t i p l e o f f o u r t o 

a r r i v e a t an e s t i m a t e d v a l u e o f t h e b u s i n e s s o f $300,000. 

N o r v e l l e x p l a i n e d h i s d e c i s i o n t o a p p l y a m u l t i p l e o f 

f o u r i n h i s v a l u a t i o n as f o l l o w s : 

" I u s e d a m u l t i p l e o f f o u r , w h i c h I f e e l ... i s 
c o n s e r v a t i v e . B u s i n e s s e s , t r a d i t i o n a l l y , a r e v a l u e d 
a nywhere f r o m ... maybe a l o w o f t h r e e up t o ... a 
number q u i t e a b i t h i g h e r . We have h a d b u s i n e s s e s 
s e l l f o r m u l t i p l e s o f 10 o r 12 b e f o r e b u t t h o s e a r e 
a l i t t l e b i t u n u s u a l . " 

2 N o r v e l l t e s t i f i e d t h a t " [ o ] n e o f t h e most commonly u s e d 
methods t h a t we work w i t h i s a t e r m we c a l l EBITDA, w h i c h i s 
E-B-I-T-D-A, and t h a t ' s t h e e a r n i n g s o f a b u s i n e s s b e f o r e any 
d e d u c t i o n f o r i n t e r e s t , t a x e s , d e p r e c i a t i o n o r a m o r t i z a t i o n . " 
I t a p p e a r s N o r v e l l a d d e d t h e d e p r e c i a t i o n c l a i m e d b y t h e 
h u s b a n d d u r i n g e a c h r e s p e c t i v e t a x y e a r t o t h e n e t income f o r 
t h a t t a x y e a r . 

3 N o r v e l l t e s t i f i e d t h a t t h e h u s b a n d ' s 2008 income 
i n f o r m a t i o n h a d n o t b e e n i n c l u d e d i n h i s c a l c u l a t i o n . 
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R e s p o n d i n g t o t h e t r i a l c o u r t ' s r e q u e s t f o r f u r t h e r 

i n f o r m a t i o n r e g a r d i n g t h e m u l t i p l e t o be a p p l i e d i n t h e 

v a l u a t i o n , N o r v e l l s t a t e d : 

" I t i s ... a j u d g m e n t c a l l , b a s i c a l l y ... on t h e 
s i d e o f t h e v a l u a t i o n a n a l y s t . A n d you j u s t , you 
t a k e e v e r y t h i n g i n t o c o n s i d e r a t i o n as f a r as a 
b u s i n e s s , how i t ' s r u n , you know, t h i n g s o f t h a t 
n a t u r e and a p p l y a m u l t i p l e t o t h e n e t e a r n i n g s o f 
t h a t b u s i n e s s t o t r y t o come up w i t h a f a i r e s t i m a t e 
o f t h e — what t h e v a l u e o f t h a t b u s i n e s s i s . " 

N o r v e l l a d m i t t e d t h a t h i s d e c i s i o n t o u s e a m u l t i p l e o f f o u r 

c o u l d be c o n s i d e r e d a r b i t r a r y . 

N o r v e l l a l s o a c k n o w l e d g e d t h a t t h e h u s b a n d ' s 2008 income 

h a d n o t b e e n p r o v i d e d t o h i m and t h a t t h e 2008 d a t a was more 

r e l e v a n t t h a n t h e 2006 and 2007 d a t a i n d e t e r m i n i n g t h e v a l u e 

o f t h e b u s i n e s s . N o r v e l l a d m i t t e d t h a t t h e economy i n t h e 

U n i t e d S t a t e s h a d s u f f e r e d a d o w n t u r n i n t h e l a s t s e v e r a l 

y e a r s and t h a t a d o w n t u r n i n t h e economy c o u l d n e g a t i v e l y 

i m p a c t t h e h u s b a n d ' s i n c o m e . N o r v e l l , h o w e v e r, t e s t i f i e d t h a t 

he h a d no i n d i c a t i o n t h a t t h e economy ha d , i n f a c t , i m p a c t e d 

t h e h u s b a n d ' s i n c o m e . 

N o r v e l l a l s o a c k n o w l e d g e d t h a t , a t t h e t i m e he p e r f o r m e d 

h i s v a l u a t i o n , he h a d been unaware t h a t t h e h u s b a n d w o r k e d 70 

t o 80 h o u r s p e r week i n t h e b u s i n e s s . N o r v e l l a g r e e d t h a t , i f 
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t h e h u s b a n d ' s n e t income f o r 2008 h a d been $14, 352, as 

r e p r e s e n t e d , and t h e h u s b a n d h a d w o r k e d 70 t o 80 h o u r s a week 

t o e a r n t h a t amount, N o r v e l l w o u l d have p l a c e d a d i f f e r e n t , 

p r e s u m a b l y l o w e r , v a l u e on t h e b u s i n e s s . N o r v e l l a l s o 

t e s t i f i e d t h a t he h a d b e e n unaware t h a t t h e b u s i n e s s was 

l o c a t e d i n a f a c i l i t y owned b y t h e h u s b a n d ' s s i s t e r and r e n t e d 

b y t h e h u s b a n d ; N o r v e l l t e s t i f i e d t h a t t h e l o c a t i o n o f t h e 

b u s i n e s s was r e l e v a n t t o i t s v a l u e . 

On M a r c h 23, 2010, t h e t r i a l c o u r t e n t e r e d an amended 

d i v o r c e j u d g m e n t , s t a t i n g : 

" 1 . The C o u r t h e a r d e v i d e n c e c o n c e r n i n g t h e 
v a l u e o f t h e s o l e p r o p r i e t o r s h i p . I t i s n o t an e a s y 
p r o p o s i t i o n t o p u t a v a l u e on a b u s i n e s s s u c h as 
Swamp J o h n ' s . I t i s l a r g e l y a one-man o r g a n i z a t i o n 
t h a t ' s v a l u e i s g r e a t l y d e t e r m i n e d b y how many h o u r s 
a r e p u t i n b y t h e owner. The s o l e p r o p r i e t o r s h i p 
does n o t own t h e p r o p e r t y where i t i s l o c a t e d . The 
C o u r t h a d a l r e a d y d i v i d e d t h e v a l u e o f t h e e q u i p m e n t 
o f t h e b u s i n e s s b e t w e e n t h e two p a r t i e s . 

"2. The C o u r t i s l e f t t o d e t e r m i n e t h e f u t u r e 
e a r n i n g c a p a c i t y o f t h e b u s i n e s s . The C o u r t i s 
p e r s u a d e d t o use t h e income a p p r o a c h as t h e model t o 
d e t e r m i n e t h e v a l u e o f t h e b u s i n e s s . The C o u r t has 
a v e r a g e d t h e l a s t t h r e e y e a r s income as r e p o r t e d on 
t h e t a x f o r m s . The income f i g u r e i s t h e number 
b e f o r e d e p r e c i a t i o n . These were $47,726.00 f o r 
2006, $42,901.00 f o r 2007, and $14,352.00 f o r 2008. 
The t h r e e y e a r a v e r a g e i s $34,993.00. 

"3. The C o u r t w i l l t h e n t a k e t h e a v e r a g e o f 
$34,993.00 and m u l t i p l y b y two. The C o u r t f i n d s t h e 
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m u l t i p l e o f two i s a p p r o p r i a t e b a s e d on t h e 
t e s t i m o n y o f C a r t e r N o r v e l l , who d e s c r i b e d t h e 
income a p p r o a c h . The C o u r t u s e s t h e m u l t i p l e o f two 
i n s t e a d o f a number s u c h as f o u r b e c a u s e o f t h e l o n g 
h o u r s o f t h e b u s i n e s s and what t h e C o u r t f e e l s i s a 
r e a l i s t i c v a l u e i n t h e l o c a l economy. T h i s p r o d u c e s 
a v a l u e o f $69,986.00. O n e - h a l f o f t h i s number i s 
$34,993.00. The C o u r t s u b t r a c t s $7,000.00 f o r what 
i t a l r e a d y a l l o c a t e d t o t h e [ w i f e ] f o r h e r i n t e r e s t 
i n t h e e q u i p m e n t and v e h i c l e s o f t h e b u s i n e s s . T h i s 
p r o d u c e s t h e v a l u e o f $27,993.00, w h i c h i s s t i l l 
owed t o t h e [ w i f e ] . The C o u r t w i l l r o u n d t h i s 
f i g u r e t o $28,000.00. 

"4. The C o u r t ORDERS t h e [husband] t o p a y t h e 
amount o f $28,000.00 t o t h e [ w i f e ] f o r h e r o n e - h a l f 
i n t e r e s t i n t h e b u s i n e s s . The [husband] s h a l l p a y 
t h e amount o f $400.00 a month f o r s e v e n t y (70) 
months t o e q u a l t h e t o t a l o f $28,000.00. 

"5. A l l o t h e r p r o v i s i o n s o f t h e D i v o r c e D e c r e e 
a r e a d o p t e d as f u l l y s e t o u t . " 

The w i f e a g a i n a p p e a l s . 4 

A n a l y s i s 

On a p p e a l , t h e w i f e a s s e r t s t h a t t h e t r i a l c o u r t f a i l e d 

t o f o l l o w t h i s c o u r t ' s mandate on remand; t h a t t h e j u d g m e n t 

e n t e r e d b y t h e t r i a l c o u r t on remand was a g a i n s t t h e g r e a t 

w e i g h t o f t h e e v i d e n c e and, t h u s , e x c e e d e d t h e t r i a l c o u r t ' s 

d i s c r e t i o n ; t h a t t h e t r i a l c o u r t ' s v a l u a t i o n o f t h e b u s i n e s s 

4The r e c o r d f r o m S h e w b a r t , s u p r a , has b e e n i n c o r p o r a t e d 
i n t o t h e r e c o r d i n t h i s a p p e a l . 
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was t h e r e s u l t o f a m i s c a l c u l a t i o n ; and t h a t t h e t r i a l c o u r t 

c o m m i t t e d r e v e r s i b l e e r r o r i n f a i l i n g t o a w a r d h e r a l i m o n y . 

B u s i n e s s V a l u a t i o n 

We f i r s t a d d r e s s t h e w i f e ' s argument t h a t t h e t r i a l c o u r t 

f a i l e d t o f o l l o w t h i s c o u r t ' s mandate on remand. I n Ex p a r t e  

A l a b a m a Power Co., 431 So. 2d 151, 155 ( A l a . 1 9 8 3 ) , t h e 

supreme c o u r t , q u o t i n g 5 Am. J u r . 2d A p p e a l and E r r o r § 991 

( 1 9 6 2 ) , s t a t e d : 

" ' I t i s t h e d u t y o f t h e t r i a l c o u r t , 
on remand, t o c o m p l y s t r i c t l y w i t h t h e 
mandate o f t h e a p p e l l a t e c o u r t a c c o r d i n g t o 
i t s t r u e i n t e n t and m e a n i n g , as d e t e r m i n e d 
b y t h e d i r e c t i o n s g i v e n b y t h e r e v i e w i n g 
c o u r t . No judgment o t h e r t h a n t h a t d i r e c t e d 
o r p e r m i t t e d b y t h e r e v i e w i n g c o u r t may be 
e n t e r e d The a p p e l l a t e c o u r t ' s d e c i s i o n 
i s f i n a l as t o a l l m a t t e r s b e f o r e i t , 
becomes t h e l a w o f t h e c a s e , and must be 
e x e c u t e d a c c o r d i n g t o t h e mandate, w i t h o u t 
g r a n t i n g a new t r i a l o r t a k i n g a d d i t i o n a l 
e v i d e n c e '" 

As s t a t e d a b o v e , i n S h e w b a r t , s u p r a , we remanded t h e c a u s e 

" f o r t h e t r i a l c o u r t t o d e t e r m i n e t h e f a i r - m a r k e t v a l u e o f t h e 

s o l e p r o p r i e t o r s h i p , t a k i n g i n t o c o n s i d e r a t i o n a l l o f i t s 

a s s e t s , a n d t o t h e n c o n s i d e r t h a t v a l u e i n f a s h i o n i n g an 

e q u i t a b l e d i v i s i o n o f t h e m a r i t a l p r o p e r t y . " 19 So. 3d a t 

233. We a l s o i n s t r u c t e d t h e t r i a l c o u r t t o r e c o n s i d e r , i n 
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l i g h t o f any new p r o p e r t y d i v i s i o n e n t e r e d , w h e t h e r t h e w i f e 

was e n t i t l e d t o an a w a r d o f a l i m o n y . I d . 

On remand, t h e t r i a l c o u r t c o n d u c t e d a h e a r i n g and 

r e c e i v e d e v i d e n c e f o r t h e p u r p o s e o f d e t e r m i n i n g t h e v a l u e o f 

t h e b u s i n e s s . The t r i a l c o u r t t h e n e n t e r e d a j u d g m e n t 

a d d r e s s i n g t h e v a l u e o f t h e b u s i n e s s i n l i g h t o f t h e e v i d e n c e 

p r e s e n t e d a t t h a t h e a r i n g . The t r i a l c o u r t d i v i d e d t h e 

r e m a i n i n g m a r i t a l a s s e t and, a l t h o u g h i t d i d n o t e x p r e s s l y 

a d d r e s s t h e i s s u e , i t i m p l i c i t l y d e n i e d t h e w i f e ' s c l a i m f o r 

a l i m o n y . I n l i g h t o f t h e h e a r i n g h e l d on remand, t h e i s s u e s 

c o n s i d e r e d a t t h a t h e a r i n g , and t h e l a n g u a g e o f t h e t r i a l 

c o u r t ' s j u d g m e n t , we must c o n c l u d e t h a t , on remand, t h e t r i a l 

c o u r t c o m p l i e d w i t h t h i s c o u r t ' s mandate i n S h e w b a r t , s u p r a . 

The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n 

v a l u i n g t h e b u s i n e s s . The j u d g m e n t i n d i c a t e s t h a t t h e t r i a l 

c o u r t a c c e p t e d N o r v e l l ' s o p i n i o n t h a t t h e " i n c o m e - a p p r o a c h " 

method s h o u l d be u s e d t o a s s e s s t h e v a l u e o f t h e b u s i n e s s . As 

e x p l a i n e d b y N o r v e l l , u n d e r t h a t method, t h e e v a l u a t o r f i r s t 

d e t e r m i n e s t h e EBITDA a v e r a g e o f t h e b u s i n e s s and t h e n a p p l i e s 

a m u l t i p l e t h a t t a k e s i n t o a c c o u n t v a r i o u s f a c t o r s r e l a t i n g 

t o t h e o p e r a t i o n o f t h e b u s i n e s s . The t r i a l c o u r t f o l l o w e d 
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t h a t m e t h o d o l o g y b y u s i n g t h e most r e c e n t t h r e e y e a r s o f t h e 

h u s b a n d ' s i n c o m e - t a x r e t u r n s t o d e t e r m i n e t h e EBITDA a v e r a g e 

and t h e n m u l t i p l y i n g t h a t a v e r a g e b y two. The w i f e c o n t e n d s 

t h a t t h e t r i a l c o u r t e r r e d i n s e l e c t i n g b o t h t h e f i g u r e s upon 

w h i c h i t b a s e d i t s EBITDA a v e r a g e and i n u s i n g a m u l t i p l e o f 

two. The w i f e m a i n t a i n s t h a t t h e t r i a l c o u r t s h o u l d have 

d e t e r m i n e d t h a t t h e h u s b a n d was a c t u a l l y e a r n i n g $ 1 , 5 0 0 p e r 

week f r o m t h e b u s i n e s s , n o t t h e l e s s e r numbers r e f l e c t e d i n 

h i s i n c o m e - t a x r e t u r n s . The w i f e f u r t h e r c o n t e n d s t h a t , even 

i f t h e f i g u r e s f r o m t h e i n c o m e - t a x r e t u r n s a r e r e l i a b l e , t h e 

t r i a l c o u r t m i s c o n s t r u e d t h o s e r e t u r n s f o r t h e t a x y e a r s 2006 

and 2007. The w i f e f i n a l l y a r g u e s t h a t t h e use o f a m u l t i p l e 

o f two i s n o t b a s e d on t h e e v i d e n c e , b u t r e s t s on p u r e 

s p e c u l a t i o n and c o n j e c t u r e . 

I n S e p t e m b e r 2007, t h e h u s b a n d t e s t i f i e d i n h i s 

d e p o s i t i o n t h a t he made $1,500 p e r week f r o m t h e b u s i n e s s . 

B a n k - a c c o u n t r e c o r d s f r o m 2006 and 2007 i n t r o d u c e d by t h e w i f e 

a t t r i a l a l s o i n d i c a t e d t h a t t h e h u s b a n d was d e p o s i t i n g and 

s p e n d i n g a r o u n d $1,500 p e r week d u r i n g t h a t p e r i o d . However, 

t h e p a r t i e s ' i n c o m e - t a x r e t u r n shows t h a t t h e EBITDA f i g u r e 

f o r 2006 was a p p r o x i m a t e l y $42,905, o r $825.10 p e r week. I n 
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2007, t h e EBITDA f i g u r e as r e p o r t e d on t h e h u s b a n d ' s i n c o m e -

t a x r e t u r n amounted t o $52,782, o r $1,015.04 p e r week. I n 

June 2008, a t t h e t i m e o f t h e f i r s t t r i a l , t h e h u s b a n d 

r e i t e r a t e d t h a t t h e b u s i n e s s e a r n e d r o u g h l y $1,500 p e r week. 

A c c o r d i n g t o h i s 2008 i n c o m e - t a x r e t u r n , h owever, we c a l c u l a t e 

t h e 2008 EBITDA f i g u r e f o r t h e b u s i n e s s t o be $14,352, o r $276 

p e r week. B a s e d on t h e f o r e g o i n g e v i d e n c e , t h e w i f e m a i n t a i n s 

t h a t t h e i n c o m e - t a x r e t u r n s do n o t a c c u r a t e l y r e f l e c t t h e 

income o f t h e b u s i n e s s b u t t h a t t h e t e s t i m o n y o f t h e h u s b a n d 

e s t a b l i s h e s i t s a c t u a l e a r n i n g s o f $1,500 p e r week. 

The e v i d e n c e i s n o t , however, as o n e - s i d e d as t h e w i f e 

m a i n t a i n s . I n h i s September 2007 d e p o s i t i o n , t h e h u s b a n d 

t e s t i f i e d t h a t he " u s u a l l y a v e r a g e d " $1,500 p e r week and t h a t 

" [ h e ] g u e s s [ e d ] t h a t ' s r i g h t " t h a t he r e c e i v e d $75,000 t o 

$76,000 p e r y e a r i n income f r o m t h e b u s i n e s s , w h i c h was a s o l e 

p r o p r i e t o r s h i p . A t t h e June 2008 t r i a l , t h e h u s b a n d t e s t i f i e d 

t h a t , a l t h o u g h he b e l i e v e d t h e b u s i n e s s made $1,500 p e r week, 

i t s a c t u a l e a r n i n g s were " w h a t e v e r t h e t a x r e t u r n s w o u l d 

show." The h u s b a n d t e s t i f i e d t h a t h i s i n c o m e - t a x r e t u r n s 

r e c o r d e d a l l income r e c e i v e d b y t h e b u s i n e s s , e v e n t h e c a s h 

t h e h u s b a n d t o o k o u t o f t h e b u s i n e s s f o r p e r s o n a l u s e . The 
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h u s b a n d a l s o t e s t i f i e d t h a t t h e bank a c c o u n t s i n c l u d e d 

d e p o s i t s n o t o n l y f r o m money e a r n e d b y t h e b u s i n e s s , b u t a l s o 

d i v i d e n d s f r o m a n o t h e r b u s i n e s s , l o a n s f r o m h i s p a r e n t s , and 

money t r a n s f e r r e d f r o m a h o m e - e q u i t y l i n e o f c r e d i t . Thus, 

t h e t r i a l c o u r t r e a s o n a b l y c o u l d h a v e c o n c l u d e d t h a t t h e 

i n c o m e - t a x r e t u r n s a c c u r a t e l y s t a t e t h e e a r n i n g s o f t h e 

b u s i n e s s d e s p i t e t h e e x i s t e n c e o f t h e e v i d e n c e t o t h e 

c o n t r a r y . I t i s t h e d u t y o f t h e t r i a l c o u r t , n o t t h i s c o u r t , 

t o r e s o l v e c o n f l i c t i n g e v i d e n c e . Young v. Young, 515 So. 2d 

32, 33 ( A l a . C i v . App. 1 9 8 7 ) . A l t h o u g h t h i s c o u r t may have 

been p e r s u a d e d t h a t t h e b u s i n e s s h a d h i g h e r e a r n i n g s , "an 

a p p e l l a t e c o u r t may n o t s u b s t i t u t e i t s j u d g m e n t f o r t h a t o f 

t h e t r i a l c o u r t ; A l a b a m a l a w does n o t a l l o w t h i s c o u r t t o 

r e w e i g h t h e e v i d e n c e . " See P a t e v. Guy, 942 So. 2d 380, 387 

( A l a . C i v . App. 2 0 0 5 ) . 

We do, however, a g r e e w i t h t h e w i f e t h a t t h e t r i a l c o u r t 

c o m m i t t e d a m a t h e m a t i c a l e r r o r i n c a l c u l a t i n g t h e EBITDA 

a v e r a g e f r o m t h e i n c o m e - t a x r e t u r n s . The t r i a l c o u r t 

p u r p o r t e d t o use t h e h u s b a n d ' s i n c o m e - t a x r e t u r n s f r o m 2006 

t h r o u g h 2008 t o e s t a b l i s h a t h r e e - y e a r EBITDA a v e r a g e . As 

s t a t e d a bove, t h o s e i n c o m e - t a x r e t u r n s show t h a t t h e EBITDA 
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f i g u r e s were $42,905 i n 2006; $52,782 i n 2007; and $14,352 i n 

2008. The t r i a l c o u r t e r r o n e o u s l y d e r i v e d t h e EBITDA amounts 

f o r 2006 as $47, 726 and f o r 2007 as $42, 901. U s i n g t h e 

i n c o r r e c t f i g u r e s , t h e t r i a l c o u r t d e t e r m i n e d t h e EBITDA 

t h r e e - y e a r a v e r a g e t o be $34,993 i n s t e a d o f t h e c o r r e c t amount 

o f $36,679.67. 

However, we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t commit 

any e r r o r i n u s i n g a m u l t i p l e o f two t o v a l u e t h e b u s i n e s s . 

The t r i a l c o u r t e x p l a i n e d t h a t i t r e d u c e d t h e m u l t i p l e t o 

a c c o u n t f o r t h e l o n g h o u r s w o r k e d b y t h e h u s b a n d and t h e 

e c o n o m i c c o n d i t i o n s p r e v a i l i n g i n F r a n k l i n C o u n t y , f a c t o r s 

N o r v e l l t e s t i f i e d w o u l d a f f e c t t h e v a l u e o f t h e b u s i n e s s b u t 

w h i c h he h a d n o t t a k e n i n t o a c c o u n t . The e v i d e n c e i n t h e 

r e c o r d shows t h a t t h e h u s b a n d o f t e n w o r k e d 70 t o 80 h o u r s p e r 

week i n t h e b u s i n e s s . A d d i t i o n a l l y , t h e t r i a l c o u r t h e a r d 

e v i d e n c e o f t h e h i g h unemployment r a t e i n t h e community, and 

i t c o u l d a l s o t a k e j u d i c i a l n o t i c e o f t h e l o c a l economy. See, 

e.g., C l a r k e v. C l a r k e , 47 A l a . App. 558, 564, 258 So. 2d 902, 

907 (1972) ( t a k i n g j u d i c i a l n o t i c e o f i n f l a t e d e c onomy); and 

F i r s t N a t ' l Bank o f Opp v. W i s e , 241 A l a . 481, 484, 3 So. 2d 

68, 71 (1941) ( t a k i n g j u d i c i a l n o t i c e o f n a t i o n w i d e e c o n o m i c 
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d e p r e s s i o n ) . A l t h o u g h N o r v e l l t e s t i f i e d t h a t he h a d 

p e r s o n a l l y n e v e r u s e d a m u l t i p l e l o w e r t h a n t h r e e , N o r v e l l d i d 

n o t t e s t i f y t h a t t h e u s e o f s u c h a m u l t i p l e w o u l d be 

c o m p l e t e l y o u t s i d e t h e norms o f v a l i d v a l u a t i o n p r a c t i c e s . I n 

l i g h t o f t h o s e c i r c u m s t a n c e s , and c o n s i d e r i n g f u r t h e r t h a t 

N o r v e l l t e s t i f i e d t h a t t h e u s e o f a m u l t i p l e o f f o u r c o u l d be 

c o n s i d e r e d a r b i t r a r y , we c a n n o t s a y t h a t t h e t r i a l c o u r t 

e n g a g e d i n s p e c u l a t i o n and c o n j e c t u r e i n u s i n g a l o w e r 

m u l t i p l e , as t h e w i f e c o n t e n d s . We a l s o c a n n o t p l a c e t h e 

t r i a l c o u r t i n e r r o r f o r n o t a d o p t i n g e i t h e r o f t h e 

c o m p u t a t i o n s a d v o c a t e d b y N o r v e l l . See Bunn v. Bunn, 62 8 So. 

2d 695, 697 ( A l a . C i v . App. 1993) ("An e x p e r t ' s o p i n i o n i s n o t 

c o n c l u s i v e on t h e t r i e r o f f a c t , e v e n i f t h e t e s t i m o n y was 

u n c o n t r o v e r t e d , b e c a u s e a t r i a l c o u r t must l o o k t o t h e e n t i r e 

e v i d e n c e and i t s own o b s e r v a t i o n s i n d e c i d i n g f a c t u a l 

i s s u e s . " ) . 

P u t t i n g t h e c o r r e c t f i g u r e s i n t o t h e f o r m u l a u s e d b y t h e 

t r i a l c o u r t , t h e v a l u e o f t h e b u s i n e s s s h o u l d have b e e n 

computed t o be $73,359.34. B e c a u s e t h e t r i a l c o u r t i n d i c a t e d 

i t s i n t e n t t o a w a r d t h e w i f e o n e - h a l f o f t h a t v a l u e , l e s s 

$7,000 f o r t h e v a l u e t h e w i f e h a d a l r e a d y r e c e i v e d , t h e t r i a l 
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c o u r t s h o u l d have a w a r d e d t h e w i f e $29,679.67 r a t h e r t h a n t h e 

$28,000 s t a t e d i n i t s j u d g m e n t . We t h e r e f o r e r e v e r s e t h e 

j u d g m e n t an d remand t h e c a s e f o r t h e t r i a l c o u r t t o c o r r e c t 

t h a t e r r o r . 5 

P e r i o d i c A l i m o n y 

The w i f e f i n a l l y a s s e r t s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n i n f a i l i n g t o a w a r d h e r p e r i o d i c a l i m o n y . 

Under A l a b a m a l a w , p e r i o d i c a l i m o n y c o n s i s t s o f r e g u l a r 

i n s t a l l m e n t p ayments made f r o m one s p o u s e t o a n o t h e r t o e n a b l e 

t h e r e c i p i e n t s p o u s e , t o t h e e x t e n t p o s s i b l e , t o m a i n t a i n h i s 

o r h e r s t a n d a r d o f l i v i n g as i t e x i s t e d d u r i n g t h e m a r r i a g e , 

i . e . , t h e " e c o n o m i c s t a t u s quo." O r r v. O r r , 374 So. 2d 895, 

5We n o t e t h a t t h e t r i a l c o u r t a c t u a l l y r o u n d e d up f r o m 
$27,993 t o d e r i v e i t s $28,000 award. N o t h i n g i n o u r o p i n i o n 
s h o u l d be r e a d as p r e v e n t i n g t h e t r i a l c o u r t f r o m s i m i l a r l y 
r o u n d i n g up t o $30,000 on remand, i f i t deems i t e q u i t a b l e t o 
do s o . The t r i a l c o u r t a l s o may u s e i t s d i s c r e t i o n as t o 
w h e t h e r i t w i l l i n c r e a s e t h e m o n t h l y i n s t a l l m e n t amounts o r 
e x t e n d t h e i n s t a l l m e n t p e r i o d i n o r d e r t o a c c o u n t f o r t h e 
i n c r e a s e . We do n o t a d d r e s s t h e w i f e ' s argument t h a t t h e 
t r i a l c o u r t e r r e d i n a l l o w i n g t h e h u s b a n d t o p a y h e r s h a r e o f 
t h e v a l u e o f t h e b u s i n e s s i n e q u a l i n s t a l l m e n t s o v e r a p e r i o d 
o f 70 months, w h i c h i s r a i s e d f o r t h e f i r s t t i m e i n h e r r e p l y 
b r i e f . See L l o y d N o l a n d Hosp. v. Durham, 906 So. 2d 157, 173 
( A l a . 2005) ( " I t i s a w e l l - e s t a b l i s h e d p r i n c i p l e o f a p p e l l a t e 
r e v i e w t h a t we w i l l n o t c o n s i d e r an i s s u e n o t r a i s e d i n an 
a p p e l l a n t ' s i n i t i a l b r i e f , b u t r a i s e d o n l y i n t h e r e p l y 
b r i e f . " ) . 

15 



2090702 

897 ( A l a . C i v . App. 1 9 7 9 ) . A d i v o r c i n g s p o u s e i s n o t 

a u t o m a t i c a l l y e n t i t l e d t o p e r i o d i c a l i m o n y , B e c k w i t h v.  

B e c k w i t h , 475 So. 2d 575, 577 ( A l a . C i v . App. 1985) ( h o l d i n g 

t h a t p e r i o d i c a l i m o n y i s n o t m a n d a t o r y ) , b u t t h e d e c i s i o n 

w h e t h e r t o a w a r d p e r i o d i c a l i m o n y r e s t s i n t h e s o u n d j u d i c i a l 

d i s c r e t i o n o f t h e t r i a l c o u r t . B u s h v. B u s h , 784 So. 2d 299, 

300 ( A l a . C i v . App. 2 0 0 0 ) . 

I n e x e r c i s i n g i t s d i s c r e t i o n , t h e t r i a l c o u r t i s g u i d e d 

b y e q u i t a b l e c o n s i d e r a t i o n s . See K i l l i n g s w o r t h v. 

K i l l i n g s w o r t h , 925 So. 2d 977, 983 ( A l a . C i v . App. 2 0 0 5 ) . 

T h i s c o u r t and o u r supreme c o u r t have e n u m e r a t e d t h e many 

f a c t o r s t r i a l c o u r t s must c o n s i d e r when w e i g h i n g t h e p r o p r i e t y 

o f an a w a r d o f p e r i o d i c a l i m o n y , Edwards v. E d w a r d s , 26 So. 3d 

1254, 1259 ( A l a . C i v . App. 2 0 0 9 ) , w h i c h i n c l u d e : t h e l e n g t h o f 

t h e m a r r i a g e , S t o n e v. S t o n e , 26 So. 2d 1232, 1236 ( A l a . C i v . 

App. 2 0 0 9 ) ; t h e s t a n d a r d o f l i v i n g t o w h i c h t h e p a r t i e s became 

a c c u s t o m e d d u r i n g t h e m a r r i a g e , W a s h i n g t o n v. W a s h i n g t o n , 24 

So. 3d 1126, 1135-36 ( A l a . C i v . App. 2 0 0 9 ) ; t h e r e l a t i v e f a u l t 

o f t h e p a r t i e s f o r t h e b r e a k d o w n o f t h e m a r r i a g e , L a c k e y v.  

L a c k e y , 18 So. 3d 393, 401 ( A l a . C i v . App. 2 0 0 9 ) ; t h e age and 

h e a l t h o f t h e p a r t i e s , Ex p a r t e E l l i o t , 782 So. 2d 308, 311 
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( A l a . 2 0 0 0 ) ; and t h e f u t u r e employment p r o s p e c t s o f t h e 

p a r t i e s , B a g g e t t v. B a g g e t t , 855 So. 2d 446, 559 ( A l a . C i v . 

App. 2 0 0 3 ) . I n w e i g h i n g t h o s e f a c t o r s , a t r i a l c o u r t 

e s s e n t i a l l y d e t e r m i n e s w h e t h e r t h e p e t i t i o n i n g s p o u s e has 

d e m o n s t r a t e d a n e e d f o r c o n t i n u i n g m o n e t a r y s u p p o r t t o s u s t a i n 

t h e f o r m e r , m a r i t a l s t a n d a r d o f l i v i n g t h a t t h e r e s p o n d i n g 

s p o u s e c a n and, u n d e r t h e c i r c u m s t a n c e s , s h o u l d meet. See  

G a t e s v. G a t e s , 830 So. 2d 746, 749-50 ( A l a . C i v . App. 2 0 0 2 ) ; 

H e w i t t v. H e w i t t , 637 So. 2d 1382, 1384 ( A l a . C i v . App. 1994) 

("The f a i l u r e t o a w a r d a l i m o n y , a l t h o u g h d i s c r e t i o n a r y , i s 

a r b i t r a r y and c a p r i c i o u s when t h e needs o f t h e w i f e a r e shown 

t o m e r i t an a w a r d and t h e h u s b a n d has t h e a b i l i t y t o p a y . " ) . 

A p e t i t i o n i n g s p o u s e p r o v e s a n e e d f o r p e r i o d i c a l i m o n y 

b y s h o w i n g t h a t w i t h o u t s u c h f i n a n c i a l s u p p o r t he o r she w i l l 

be u n a b l e t o m a i n t a i n t h e p a r t i e s ' f o r m e r m a r i t a l l i f e s t y l e . 

See P i c k e t t v. P i c k e t t , 723 So. 2d 71, 74 ( A l a . C i v . App. 

1998) (Thompson, J . , w i t h one j u d g e c o n c u r r i n g and two j u d g e s 

c o n c u r r i n g i n t h e r e s u l t ) . As a n e c e s s a r y c o n d i t i o n t o an 

a w a r d o f p e r i o d i c a l i m o n y , a p e t i t i o n i n g s p o u s e s h o u l d f i r s t 

e s t a b l i s h t h e s t a n d a r d a n d mode o f l i v i n g o f t h e p a r t i e s 

d u r i n g t h e m a r r i a g e and t h e n a t u r e o f t h e f i n a n c i a l c o s t s t o 
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t h e p a r t i e s o f m a i n t a i n i n g t h a t s t a t i o n i n l i f e . See, e.g., 

M i l l e r v. M i l l e r , 695 So. 2d 1192, 1194 ( A l a . C i v . App. 1 9 9 7 ) ; 

and A u s t i n v. A u s t i n , 678 So. 2d 1129, 1131 ( A l a . C i v . App. 

1 9 9 6 ) . The p e t i t i o n i n g s p o u s e s h o u l d t h e n e s t a b l i s h h i s o r 

h e r i n a b i l i t y t o a c h i e v e t h a t same s t a n d a r d o f l i v i n g t h r o u g h 

t h e u s e o f h i s o r h e r own i n d i v i d u a l a s s e t s , i n c l u d i n g h i s o r 

h e r own s e p a r a t e e s t a t e , t h e m a r i t a l p r o p e r t y r e c e i v e d as p a r t 

o f any s e t t l e m e n t o r p r o p e r t y d i v i s i o n , and h i s o r h e r own 

w a g e - e a r n i n g c a p a c i t y , see M i l l e r v. M i l l e r , s u p r a , w i t h t h e 

l a s t f a c t o r t a k i n g i n t o a c c o u n t t h e age, h e a l t h , e d u c a t i o n , 

and work e x p e r i e n c e o f t h e p e t i t i o n i n g s p o u s e as w e l l as 

p r e v a i l i n g e c o n o m i c c o n d i t i o n s , see DeShazo v. DeShazo, 582 

So. 2d 564, 565 ( A l a . C i v . App. 1 9 9 1 ) , and any r e h a b i l i t a t i v e 

a l i m o n y o r o t h e r b e n e f i t s t h a t w i l l a s s i s t t h e p e t i t i o n i n g 

s p o u s e i n o b t a i n i n g and m a i n t a i n i n g g a i n f u l employment. See  

T r e u s d e l l v. T r e u s d e l l , 671 So. 2d 699, 704 ( A l a . C i v . App. 

1 9 9 5 ) . I f t h e u s e o f h i s o r h e r a s s e t s a n d w a g e - e a r n i n g 

c a p a c i t y a l l o w s t h e p e t i t i o n i n g s p o u s e t o r o u t i n e l y meet o n l y 

p a r t o f t h e f i n a n c i a l c o s t s a s s o c i a t e d w i t h m a i n t a i n i n g t h e 

p a r t i e s ' f o r m e r m a r i t a l s t a n d a r d o f l i v i n g , t h e p e t i t i o n i n g 

s p o u s e has p r o v e n a n e e d f o r a d d i t i o n a l s u p p o r t and 
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m a i n t e n a n c e t h a t i s m e a s u r e d by t h a t s h o r t f a l l . See S c o t t v.  

S c o t t , 460 So. 2d 1331, 1332 ( A l a . C i v . App. 1 9 8 4 ) . 

Once t h e f i n a n c i a l n e e d o f t h e p e t i t i o n i n g s p o u s e i s 

e s t a b l i s h e d , t h e t r i a l c o u r t s h o u l d c o n s i d e r t h e a b i l i t y o f 

t h e r e s p o n d i n g s p o u s e t o meet t h a t n e ed. See H e r b o s o v.  

H e r b o s o , 881 So. 2d 454, 458 ( A l a . C i v . App. 2 0 0 3 ) . The 

a b i l i t y t o p a y may be p r o v e n b y s h o w i n g t h a t t h e r e s p o n d i n g 

s p o u s e has a s u f f i c i e n t s e p a r a t e e s t a t e , f o l l o w i n g t h e 

d i v i s i o n o f t h e m a r i t a l p r o p e r t y , see § 3 0 - 2 - 5 1 ( a ) , A l a . Code 

1975, a n d / o r s u f f i c i e n t e a r n i n g c a p a c i t y t o c o n s i s t e n t l y 

p r o v i d e t h e p e t i t i o n i n g s p o u s e w i t h t h e n e c e s s a r y f u n d s t o 

e n a b l e h i m o r h e r t o m a i n t a i n t h e p a r t i e s ' f o r m e r m a r i t a l 

s t a n d a r d o f l i v i n g . H e r b o s o , s u p r a . I n c o n s i d e r i n g t h e 

r e s p o n d i n g s p o u s e ' s a b i l i t y t o p a y , t h e t r i a l c o u r t s h o u l d 

t a k e i n t o a c c o u n t a l l t h e f i n a n c i a l o b l i g a t i o n s o f t h e 

r e s p o n d i n g s p o u s e , i n c l u d i n g t h o s e o b l i g a t i o n s c r e a t e d b y t h e 

d i v o r c e j u d g m e n t . See O'Neal v. O ' N e a l , 678 So. 2d 161, 164 

( A l a . C i v . App. 1 9 9 6 ) . The t r i a l c o u r t s h o u l d a l s o c o n s i d e r 

t h e i m p a c t an a w a r d o f p e r i o d i c a l i m o n y w i l l have on t h e 

f i n a n c i a l c o n d i t i o n o f t h e r e s p o n d i n g s p o u s e a n d h i s o r h e r 

a b i l i t y t o m a i n t a i n t h e p a r t i e s ' f o r m e r m a r i t a l l i f e s t y l e f o r 
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h i m s e l f o r h e r s e l f . I d . A r e s p o n d i n g s p o u s e o b v i o u s l y has 

t h e a b i l i t y t o p a y i f t h e r e s p o n d i n g s p o u s e c a n s a t i s f y t h e 

e n t i r e t y o f t h e p e t i t i o n i n g s p o u s e ' s needs w i t h o u t any undue 

e c o n o m i c h a r d s h i p . See, e.g., M a c K e n z i e v. M a c K e n z i e , 486 So. 

2d 1289, 1292 ( A l a . C i v . App. 1 9 8 6 ) . I n most c a s e s , h o w e v er, 

s i m p l y due t o t h e f a c t t h a t , a f t e r s e p a r a t i o n , f o r m e r s p o u s e s 

r a r e l y can l i v e as w e l l and as c h e a p l y as t h e y d i d t o g e t h e r , 

G a t e s , 830 So. 2d a t 750, a t r i a l c o u r t w i l l f i n d t h a t t h e 

r e s p o n d i n g s p o u s e c a n n o t f u l l y meet t h e f i n a n c i a l needs o f t h e 

p e t i t i o n i n g s p o u s e . W a l l s v. W a l l s , 860 So. 2d 352, 358 ( A l a . 

C i v . App. 2 0 0 3 ) . I n t h o s e c a s e s , t h e t r i a l c o u r t s h o u l d 

e n d e a v o r t o d e t e r m i n e t h e amount t h e r e s p o n d i n g s p o u s e can 

f a i r l y p a y on a c o n s i s t e n t b a s i s . See R u b e r t v. R u b e r t , 709 

So. 2d 1283, 1285 ( A l a . C i v . App. 1 9 9 8 ) . 

A f t e r b e i n g s a t i s f i e d t h a t t h e p e t i t i o n i n g s p o u s e has a 

n e e d f o r p e r i o d i c a l i m o n y and t h a t t h e r e s p o n d i n g s p o u s e has 

some a b i l i t y t o meet t h a t n eed, t h e t r i a l c o u r t s h o u l d 

c o n s i d e r t h e e q u i t i e s o f t h e c a s e . The l e n g t h o f t h e m a r r i a g e 

does n o t d e t e r m i n e t h e r i g h t t o , o r amount o f , p e r i o d i c 

a l i m o n y . H a t l e y v. H a t l e y , [Ms. 2080745 June 11, 2010] 

So. 3d , ( A l a . C i v . App. 2010) . However, t h e l o n g e r 
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t h e p a r t i e s have m a i n t a i n e d c e r t a i n l i v i n g and f i n a n c i a l 

a r r a n g e m e n t s , t h e more f a i r i t w i l l seem t h a t t h o s e 

a r r a n g e m e n t s s h o u l d be m a i n t a i n e d b e y o n d t h e d i v o r c e t o t h e 

e x t e n t p o s s i b l e . See E d w a r d s v. E d w a r d s , 410 So. 2d 91, 93 

( A l a . C i v . App. 1 9 8 2 ) . The t r i a l c o u r t s h o u l d a l s o g i v e due 

r e g a r d t o t h e h i s t o r y o f t h e m a r r i a g e and t h e v a r i o u s e c o n o m i c 

and n o n e c o n o m i c c o n t r i b u t i o n s and s a c r i f i c e s made b y t h e 

p a r t i e s d u r i n g t h e m a r r i a g e . See Hanna v. Hanna, 688 So. 2d 

887, 891 ( A l a . C i v . App. 1 9 9 7 ) . I n l i g h t o f t h o s e f a c t o r s , 

t h e t r i a l c o u r t s h o u l d e n d e a v o r t o a v o i d l e a v i n g t h e p a r t i e s 

i n an u n c o n s c i o n a b l y d i s p a r a t e f i n a n c i a l p o s i t i o n . J o n e s v.  

J o n e s , 596 So. 2d 949, 952 ( A l a . C i v . App. 1 9 9 2 ) . However, 

t h e t r i a l c o u r t c a n c o n s i d e r w h e t h e r t h e m a r r i a g e , and i t s 

a t t e n d a n t s t a n d a r d o f l i v i n g , e n d e d due t o t h e g r e a t e r f a u l t 

o f one o f t h e p a r t i e s , and, i f s o , t h e t r i a l c o u r t c a n a d j u s t 

t h e a w a r d a c c o r d i n g l y . Yohey v. Yohey, 890 So. 2d 160, 164-65 

( A l a . C i v . App. 2 0 0 4 ) . L a s t l y , t h e t r i a l c o u r t s h o u l d 

c o n s i d e r any and a l l o t h e r c i r c u m s t a n c e s b e a r i n g on t h e 

f a i r n e s s o f i t s d e c i s i o n . See A s h b e e v. A s h b e e , 431 So. 2d 

1312, 1313-14 ( A l a . C i v . App. 1 9 8 3 ) . 
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The d e t e r m i n a t i o n o f w h e t h e r t h e p e t i t i o n i n g s p o u s e has 

a n e e d f o r p e r i o d i c a l i m o n y , o f w h e t h e r t h e r e s p o n d i n g s p o u s e 

has t h e a b i l i t y t o p a y p e r i o d i c a l i m o n y , a n d o f w h e t h e r 

e q u i t a b l e p r i n c i p l e s r e q u i r e a d j u s t m e n t s t o p e r i o d i c a l i m o n y 

a r e a l l q u e s t i o n s o f f a c t f o r t h e t r i a l c o u r t , L a w r e n c e v.  

L a w r e n c e , 455 So. 2d 45, 46 ( A l a . C i v . App. 1 9 8 4 ) , w i t h t h e 

l a s t i s s u e l y i n g p a r t i c u l a r l y w i t h i n t h e d i s c r e t i o n o f t h e 

t r i a l c o u r t . See N o l e n v. N o l e n , 398 So. 2d 712, 713-14 ( A l a . 

C i v . App. 1 9 8 1 ) . On a p p e a l f r o m o r e t e n u s p r o c e e d i n g s , t h i s 

c o u r t p r e s u m e s t h a t t h e t r i a l c o u r t p r o p e r l y f o u n d t h e f a c t s 

n e c e s s a r y t o s u p p o r t i t s j udgment a n d p r u d e n t l y e x e r c i s e d i t s 

d i s c r e t i o n . G.G. v. R.S.G., 668 So. 2d 828, 830 ( A l a . C i v . 

App. 1 9 9 5 ) . T h a t p r e s u m p t i o n may be overcome b y a s h o w i n g 

f r o m t h e a p p e l l a n t t h a t s u b s t a n t i a l e v i d e n c e does n o t s u p p o r t 

t h o s e f i n d i n g s o f f a c t , see § 1 2 - 2 1 - 1 2 ( a ) , A l a . Code 1975, o r 

t h a t t h e t r i a l c o u r t o t h e r w i s e a c t e d a r b i t r a r i l y , u n j u s t l y , o r 

i n c o n t r a v e n t i o n o f t h e l a w . Dees v. Dees, 390 So. 2d 1060, 

1064 ( A l a . C i v . App. 1 9 8 0 ) . 

The w i f e a r g u e s t h a t she e s t a b l i s h e d a n e e d f o r f i n a n c i a l 

a s s i s t a n c e . We a g r e e . The w i f e p r e s e n t e d an e x h i b i t a t t h e 

t r i a l on remand i t e m i z i n g h e r m o n t h l y e x p e n s e s , w h i c h amounted 
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t o $2,814.80. Those e x p e n s e s i n c l u d e d t h e o r d i n a r y c o s t s o f 

l i v i n g , s u c h as h o u s i n g , u t i l i t y , f o o d , c l o t h i n g , and 

t r a n s p o r t a t i o n c o s t s , b u t t h e w i f e a l s o i n c l u d e d h e r m e d i c a l 

e x p e n s e s o f $819.80 p e r month, t h e b u l k o f w h i c h r e l a t e t o 

p r e s c r i p t i o n - d r u g c o s t s . The w i f e t e s t i f i e d a t t h e f i r s t 

t r i a l t h a t she s u f f e r s f r o m p a i n f u l b a c k p r o b l e m s , a c a r d i a c 

c o n d i t i o n , h i g h b l o o d p r e s s u r e , a t h y r o i d i l l n e s s , a t t e n t i o n 

d e f i c i t d i s o r d e r , b i p o l a r d i s o r d e r , and d e p r e s s i o n . The 

h u s b a n d d o u b t e d t h e e x t e n t o f t h e w i f e ' s h e a l t h p r o b l e m s , 

r e f e r r i n g t o h e r as a h y p o c h o n d r i a c , b u t he d i d n o t p r e s e n t 

any m e d i c a l e v i d e n c e d i s p u t i n g t h e w i f e ' s n e e d f o r t h e 

t r e a t m e n t s and m e d i c a t i o n s . The h u s b a n d a l s o d i d n o t d i s p u t e 

any o f t h e f o r e g o i n g e x p e n s e s as b e i n g u n r e a s o n a b l e o r o u t s i d e 

t h e p a r t i e s ' f o r m e r m a r i t a l s t a n d a r d o f l i v i n g . 

The r e c o r d does n o t i n d i c a t e t h a t t h e w i f e m a i n t a i n e d any 

s e p a r a t e e s t a t e f r o m t h e h u s b a n d . I n t h e p r o p e r t y - d i v i s i o n 

a w ard, t h e w i f e o r i g i n a l l y r e c e i v e d $28,500 p a y a b l e a t a r a t e 

o f $250 p e r week f o r 114 weeks, w h i c h t e r m i n a t e d i n November 

2010. On remand, as c o r r e c t e d a b ove, t h e w i f e r e c e i v e d an 

a d d i t i o n a l a p p r o x i m a t e l y $30,000, p a y a b l e i n i n s t a l l m e n t s o f 

$400 p e r month. The w i f e a l s o r e c e i v e d i n t h e j u d g m e n t t h e 
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r i g h t t o o n e - h a l f o f t h e n e t p r o c e e d s f r o m t h e s a l e o f t h e 

m a r i t a l home. A t t h e t i m e o f t h e t r i a l on remand, t h e w i f e 

c o n t i n u e d t o l i v e i n t h e m a r i t a l home d e s p i t e t h e t e r m s o f t h e 

ju d g m e n t , w h i c h r e q u i r e d t h e m a r i t a l home t o be s o l d when t h e 

p a r t i e s ' c h i l d r e a c h e d age 19, w h i c h o c c u r r e d on A p r i l 26, 

2010. The e v i d e n c e i n d i c a t e d t h a t t h e m a r i t a l home was w o r t h 

b e t w e e n $80,000 and $110,000 and t h a t t h e p a r t i e s owed 

a p p r o x i m a t e l y $75,000 on a h o m e - e q u i t y l i n e o f c r e d i t . Thus, 

t h e w i f e c o u l d e x p e c t t o o b t a i n l e s s t h a n $10,000 f r o m t h e 

s a l e o f t h e m a r i t a l home. The t r i a l c o u r t a l s o a w a r d e d t h e 

w i f e a l l r i g h t s , t i t l e , a n d i n t e r e s t t o a 2000 o r 2001 L i n c o l n 

N a v i g a t o r , w h i c h was i n o p e r a b l e a t t h e t i m e o f t h e t r i a l on 

remand. 

When t h e p a r t i e s m a r r i e d i n 1990, t h e w i f e w o r k e d i n a 

f a c t o r y . She became p r e g n a n t w i t h t h e p a r t i e s ' c h i l d n o t l o n g 

a f t e r t h e p a r t i e s m a r r i e d and q u i t w o r k i n g f o r a p e r i o d . The 

w i f e t e s t i f i e d t h a t , a f t e r she gave b i r t h t o t h e c h i l d , she 

resumed w o r k i n g i n t h e f a c t o r y f o r s e v e r a l y e a r s u n t i l t h e 

f a c t o r y c l o s e d . The h u s b a n d t e s t i f i e d t h e w i f e w o r k e d f o r a 

much s h o r t e r p e r i o d . A f t e r t h e f a c t o r y c l o s e d , a c c o r d i n g t o 

t h e w i f e , she w o r k e d s p o r a d i c a l l y f o r t h e h u s b a n d ' s b u s i n e s s . 
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The h u s b a n d t e s t i f i e d t h a t she d i d n o t work f o r h i s b u s i n e s s 

much a t a l l . The w i f e a l s o s o l d i t e m s on an I n t e r n e t a u c t i o n 

s i t e f o r e x t r a money. The w i f e h a d n o t b e e n f o r m a l l y e m p l o y e d 

e l s e w h e r e f o r a t l e a s t 14 y e a r s a t t h e t i m e o f t h e d i v o r c e . 

The w i f e h a d g r a d u a t e d h i g h s c h o o l and h a d some c o l l e g e and 

b u s i n e s s - s c h o o l c r e d i t s , b u t she has no p o s t s e c o n d a r y d e g r e e . 

A t t h e o r i g i n a l t r i a l , t h e w i f e i n d i c a t e d on a CS-41 f o r m , see 

R u l e 32, A l a . R. J u d . Admin., t h a t she c o u l d e a r n minimum 

wage, w h i c h now e q u a t e s t o r o u g h l y $1,257 p e r month. A t t h e 

t r i a l on remand, t h e w i f e t e s t i f i e d t h a t h e r b a c k p a i n and 

o t h e r h e a l t h p r o b l e m s p e r s i s t e d so t h a t she c o u l d work o n l y 

p a r t t i m e . The w i f e h a d o b t a i n e d a c l e r i c a l p o s i t i o n f r o m h e r 

b r o t h e r , an h o u r ' s d r i v e f r o m h e r home, e a r n i n g $8 p e r h o u r 

f o r 24 h o u r s p e r week, w h i c h t h e w i f e i n d i c a t e d was t h e l i m i t 

o f h e r e a r n i n g c a p a c i t y . The w i f e n e t s $769.16 p e r month f r o m 

t h a t employment, a c c o r d i n g t o h e r e x h i b i t . The h u s b a n d 

p r e s e n t e d no e v i d e n c e a t t h e t r i a l on remand t o c o n t r a d i c t t h e 

w i f e r e g a r d i n g h e r p r e s e n t e a r n i n g c a p a c i t y . 

The f o r e g o i n g e v i d e n c e e s t a b l i s h e s t h a t , e v e n w i t h u s i n g 

t h e p r o p e r t y a w a r d e d t o h e r i n t h e d i v o r c e j u d g m e n t and 

w o r k i n g t o h e r f u l l e s t c a p a c i t y , t h e w i f e c a n n o t be e x p e c t e d 
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t o meet a l l o f h e r f i n a n c i a l n e e d s . By o u r c a l c u l a t i o n s , t h e 

w i f e w i l l be u n a b l e t o meet a p p r o x i m a t e l y $1, 600 o f h e r 

m o n t h l y e x p e n s e s w i t h o u t any p e r i o d i c a l i m o n y . 

The w i f e a r g u e s f u r t h e r t h a t t h e h u s b a n d has ample 

r e s o u r c e s f r o m w h i c h t o meet t h e needs o f t h e w i f e . The w i f e 

a s s e r t s t h a t , " i f [ t h e husband] i s m a k i n g $1,500 a week, [a] 

$1,000 p e r month [ a l i m o n y o b l i g a t i o n ] w o u l d n o t be e x c e s s i v e . 

..." ( W i f e ' s b r i e f , p. 26.) However, as we have d e c i d e d 

a b o v e , t h e t r i a l c o u r t r e j e c t e d t h e w i f e ' s c o n t e n t i o n t h a t t h e 

h u s b a n d i s m a k i n g $1,500 p e r week f r o m t h e b u s i n e s s . B a s e d on 

t h e f i n d i n g s made b y t h e t r i a l c o u r t , i n 2008, t h e h u s b a n d was 

e a r n i n g o n l y $276 p e r week f r o m t h e b u s i n e s s . The w i f e does 

n o t a r g u e t h a t t h e h u s b a n d has t h e a b i l i t y t o p a y h e r a l i m o n y 

f r o m t h o s e e a r n i n g s w h i l e a l s o s u s t a i n i n g h i s own l i v i n g 

c o n d i t i o n s and p a y i n g h e r $400 p e r month f o r h e r i n t e r e s t i n 

t h e b u s i n e s s . The w i f e a l s o does n o t a r g u e t h a t t h e h u s b a n d 

i s c a p a b l e o f e a r n i n g h i g h e r wages. See H e n n i n g v. H e n n i n g , 

26 So. 3d 450, 456 ( A l a . C i v . App. 2009) ( h o l d i n g t h a t a b i l i t y 

t o p a y a l i m o n y i s b a s e d on t h e a b i l i t y t o e a r n , n o t a c t u a l 

e a r n i n g s ) . The w i f e f u r t h e r does n o t a r g u e t h a t t h e h u s b a n d 

has t h e p r e s e n t a b i l i t y t o p a y a l i m o n y t o h e r f r o m t h e m a r i t a l 
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a s s e t s he r e t a i n e d f o l l o w i n g t h e d i s s o l u t i o n o f t h e m a r r i a g e 

o r f r o m h i s s e p a r a t e e s t a t e . See R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. 

P. T h e r e f o r e , we c a n n o t a g r e e t h a t t h e t r i a l c o u r t e r r e d i n 

f a i l i n g t o o r d e r t h e h u s b a n d t o p a y t h e w i f e p e r i o d i c a l i m o n y . 

However, we a g r e e w i t h t h e w i f e t h a t t h e t r i a l c o u r t 

e r r e d i n f a i l i n g t o r e s e r v e t h e r i g h t t o a w a r d p e r i o d i c 

a l i m o n y i n t h e f u t u r e . The p a r t i e s were m a r r i e d f o r 16 y e a r s , 

d u r i n g w h i c h t h e w i f e s e r v e d p r i m a r i l y as a m o t h e r and a 

homemaker. A l t h o u g h t h e h u s b a n d t e s t i f i e d t h a t he l e f t t h e 

w i f e due t o h e r m o o d i n e s s and v e r b a l a b u s e , t h e t r i a l c o u r t 

h e a r d e v i d e n c e i n d i c a t i n g t h a t t h e w i f e h a d b e e n d i a g n o s e d 

w i t h b i p o l a r d i s o r d e r and o t h e r e m o t i o n a l i l l n e s s e s and i t 

d i v o r c e d t h e p a r t i e s s o l e l y on t h e g r o u n d o f i n c o m p a t i b i l i t y . 

The r e c o r d does n o t c o n t a i n e v i d e n c e f r o m w h i c h t h e t r i a l 

c o u r t c o u l d have r e a s o n a b l y c o n c l u d e d t h a t t h e w i f e c o m m i t t e d 

s u c h m i s c o n d u c t as t o f o r e v e r b a r h e r f r o m r e c e i v i n g p e r i o d i c 

a l i m o n y . The e v i d e n c e e s t a b l i s h e s t h a t t h e w i f e w i l l l i k e l y 

s u s t a i n a p e r m a n e n t n e e d f o r f i n a n c i a l a s s i s t a n c e . A l t h o u g h 

t h e b u s i n e s s i s c u r r e n t l y n o t e a r n i n g as much as i t has i n t h e 

p a s t , r e c e s s e d e c o n o m i c c o n d i t i o n s a r e s u b j e c t t o change and 

t h e h u s b a n d may e v e n t u a l l y be a b l e t o e a r n s u f f i c i e n t income 
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t o a f f o r d t o p a y t h e w i f e p e r i o d i c a l i m o n y . "The t r i a l c o u r t 

s h o u l d r e s e r v e j u r i s d i c t i o n o v e r t h e i s s u e o f a l i m o n y i f t h e 

f a c t s i n d i c a t e t h a t f u t u r e c i r c u m s t a n c e s may e n t i t l e e i t h e r 

p a r t y t o a l a t e r a w a r d o f a l i m o n y . " W i l l i a m s v. W i l l i a m s , 905 

So. 2d 820, 828 ( A l a . C i v . App. 2 0 0 4 ) . C o n s i d e r i n g t h e 

c i r c u m s t a n c e s , we r e v e r s e t h e ju d g m e n t f o r t h e t r i a l c o u r t t o 

r e s e r v e t h e r i g h t t o aw a r d p e r i o d i c a l i m o n y b a s e d on c h a n g e d 

c i r c u m s t a n c e s i n t h e f u t u r e . 

C o n c l u s i o n 

We r e v e r s e t h e t r i a l c o u r t ' s M a r c h 23, 2010, ju d g m e n t 

and remand t h e c a s e w i t h d i r e c t i o n s f o r t h e t r i a l c o u r t t o 

c o r r e c t i t s j u d g m e n t as t o t h e amount owed t o t h e w i f e f o r h e r 

o n e - h a l f i n t e r e s t i n t h e b u s i n e s s and t o m o d i f y i t s j u d g m e n t 

t o r e s e r v e t h e r i g h t t o aw a r d t h e w i f e p e r i o d i c a l i m o n y i n t h e 

f u t u r e . 

The w i f e ' s r e q u e s t f o r an a w a r d o f a t t o r n e y f e e s on 

a p p e a l i s d e n i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n and Thomas, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n p a r t and c o n c u r s i n t h e r e s u l t , 

w i t h w r i t i n g . 
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BRYAN, J u d g e , c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e r e s u l t . 

I c o n c u r w i t h t h a t p a r t o f t h e main o p i n i o n d i s c u s s i n g 

b u s i n e s s v a l u a t i o n , b u t I c o n c u r i n t h e r e s u l t as t o t h a t p a r t 

o f t h e main o p i n i o n d i s c u s s i n g p e r i o d i c a l i m o n y . 
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