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L a D e r l e F a u l k appeals from a judgment of the Houston 

C i r c u i t C ourt awarding him $2,500 i n damages r e s u l t i n g from a 

f a i l e d c o m m e r c i a l - r e a l - e s t a t e t r a n s a c t i o n . We r e v e r s e and 

remand w i t h i n s t r u c t i o n s . 
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F a c t s and P r o c e d u r a l H i s t o r y 

F a u l k owned a p a r c e l of commercial p r o p e r t y c o n t a i n i n g a 

b u i l d i n g i n Dothan ("the p r o p e r t y " ) . F a u l k o p e r a t e d a 

b u s i n e s s known as Mr. J's Steakhouse on the p r o p e r t y . I n 

2001, D a v i d A l e x a n d e r approached F a u l k w i t h a p r o s p e c t i v e 

t e n a n t who was i n t e r e s t e d i n l e a s i n g the p r o p e r t y -- Wayne 

Blackmon. A f t e r F a u l k d e c l i n e d t o l e a s e the p r o p e r t y t o 

Blackmon, A l e x a n d e r then asked whether F a u l k would be 

i n t e r e s t e d i n s e l l i n g the p r o p e r t y . T h e r e a f t e r , on May 15, 

2001, F a u l k e n t e r e d i n t o a 90-day e x c l u s i v e l i s t i n g agreement 

w i t h A l e x a n d e r . 

On August 15, 2001, F a u l k and R e g i n a l d Rhodes e n t e r e d 

i n t o a c o n t r a c t ("the s a l e s agreement"), which p r o v i d e d t h a t 

Rhodes would purchase the p r o p e r t y f o r $630,000. A l e x a n d e r 

p r e p a r e d the s a l e s agreement a t Rhodes's d i r e c t i o n and w i t h 

F a u l k ' s a p p r o v a l . Among o t h e r terms, the s a l e s agreement 

c o n t a i n e d a c o n t i n g e n c y p r o v i s i o n a l l o w i n g Rhodes t o c a n c e l 

h i s purchase of the p r o p e r t y w i t h o u t payment of damages i f he 

c o u l d not l o c a t e a q u a l i f i e d t e n a n t f o r the p r o p e r t y and he 

n o t i f i e d F a u l k of t h a t f a c t i n w r i t i n g w i t h i n 30 days. The 

c o n t i n g e n c y p r o v i s i o n a l s o p r o v i d e d f o r l i q u i d a t e d damages i f 
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Rhodes f a i l e d t o n o t i f y F a u l k of the f a i l u r e of the 

c o n t i n g e n c y . The p r o v i s i o n s t a t e d : 

" S h o u l d [ R h o d e s ] not be a b l e t o secure a q u a l i f i e d 
t e n a n t and e n t e r i n t o an a c c e p t a b l e w r i t t e n l e a s e 
agreement t h e r e w i t h , w i t h i n t h i r t y ( 3 0 ) days a f t e r 
[ F a u l k ] s h a l l have e x e c u t e d t h i s s a l e s agreement, 
[ R h o d e s ' s ] e a r n e s t money s h a l l , upon demand, be 
r e t u r n e d and [ t h e s a l e s agreement] s h a l l become n u l l 
and v o i d . Should [ R h o d e s ] f a i l t o n o t i f y [ F a u l k ] i n 
w r i t i n g t h a t t h i s c o n t i n g e n c y has not been met, i f 
such s h a l l be the case, w i t h i n s a i d t h i r t y ( 3 0 ) days 
of the date [ F a u l k ] s h a l l have e x e c u t e d t h i s 
agreement, [ R h o d e s ' s ] e a r n e s t money s h a l l be 
f o r f e i t e d as l i q u i d a t e d damages and d i v i d e d e q u a l l y , 
o n e - h a l f t o [ F a u l k ] and o n e - h a l f t o [ A l e x a n d e r ] . 
D e t e r m i n a t i o n and/or q u a l i f i c a t i o n of t e n a n t s h a l l 
be a t the s o l e d i s c r e t i o n of [ R h o d e s ] . " 

The s a l e s agreement a l s o c o n t a i n e d a s e p a r a t e 

l i q u i d a t e d - d a m a g e s c l a u s e , which s t a t e d : " [ R h o d e s ' s ] e a r n e s t 

money s h a l l be f o r f e i t e d as l i q u i d a t e d damages and d i v i d e d 

e q u a l l y , o n e - h a l f t o [ F a u l k ] and o n e - h a l f t o [ A l e x a n d e r ] , 

s h o u l d [ R h o d e s ] f a i l , f o r any reason, t o abide i n the t i m e l y 

manner p r e s c r i b e d by the terms and c o n d i t i o n s s t a t e d h e r e i n t o 

which he has a g r e e d . " 

A l e x a n d e r proposed t o Rhodes t h a t he l e a s e the p r o p e r t y 

t o Blackmon. Blackmon d e s i r e d t o t a k e p o s s e s s i o n of the 

p r o p e r t y on September 1, 2001, a date b e f o r e Rhodes and F a u l k 

were s c h e d u l e d t o c l o s e the s a l e on the p r o p e r t y . Rhodes 
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t e s t i f i e d t h a t he i n f o r m e d Blackmon t h a t Blackmon needed t o 

d i s c u s s the i s s u e w i t h F a u l k because Rhodes would not own the 

p r o p e r t y on the date t h a t Blackmon d e s i r e d t o tak e p o s s e s s i o n 

as a t e n a n t ; F a u l k d e c l i n e d t o e n t e r i n t o a l e a s e w i t h 

Blackmon. On August 31, 2001, Rhodes and Blackmon e n t e r e d 

i n t o a l e a s e f o r the p r o p e r t y . 1 On the same day, Rhodes and 

F a u l k e n t e r e d i n t o a w r i t i n g t h a t was t i t l e d as an "addendum" 

t o the s a l e s agreement. The addendum p r o v i d e d : 

"Buyer has e n t e r e d i n t o a l e a s e agreement w i t h a 
t h i r d p a r t y and has r e c e i v e d the f i r s t month's r e n t 
i n the amount of $5,500.00. Buyer and s e l l e r 
m u t u a l l y agree t h a t i f the s a l e of the p r o p e r t y does 
not c l o s e on or b e f o r e September 1, 2001, the s e l l e r 
i s e n t i t l e d t o a p r o - r a t e d amount of September r e n t 
u n t i l the day of c l o s i n g . " 

The addendum a l s o changed the p u r c h a s i n g p a r t y from Rhodes t o 

R.A.R. P r o p e r t i e s , L.L.C., and a l l o c a t e d the purchase p r i c e of 

$630,000 as $600,000 f o r the purchase of the p r o p e r t y and 

$30,000 f o r a 5-year non compete agreement. The addendum was 

s i g n e d by Rhodes and F a u l k . 2 

1Rhodes s i g n e d the l e a s e i n h i s c a p a c i t y as the s o l e 
member of R.A.R. P r o p e r t i e s , L.L.C. The l e a s e a l s o l i s t e d 
T.G.R. P r o p e r t i e s , L.L.C., and D i c k ' s R e n t a l s , L.L.C., as 
l e s s o r s . 

2Rhodes s i g n e d the addendum i n h i s c a p a c i t y as the s o l e 
member of R.A.R. P r o p e r t i e s , L.L.C. 
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On September 1, 2001, Blackmon took p o s s e s s i o n of the 

p r o p e r t y and began o p e r a t i n g h i s r e s t a u r a n t . Blackmon's 

i n i t i a l r e n t check t o Rhodes, f o r $13,000, was r e t u r n e d by the 

bank f o r i n s u f f i c i e n t f u n d s ; the bank n o t i f i e d Rhodes of t h i s 

f a c t on September 14, 2001. That same day, which was the 30th 

day a f t e r Rhodes and F a u l k had e n t e r e d i n t o the s a l e s 

agreement, Rhodes o r a l l y n o t i f i e d A l e x a n d e r t h a t Rhodes had 

d e t e r m i n e d t h a t Blackmon was not a q u a l i f i e d t e n a n t and t h a t 

Rhodes was d e c l i n i n g t o purchase the p r o p e r t y . A l e x a n d e r 

s u b s e q u e n t l y r e t u r n e d Rhodes's e a r n e s t money. Blackmon d i d 

not v a c a t e the p r o p e r t y u n t i l October 21, 2001; he d i d not 

make any r e n t payments. F o l l o w i n g the f a i l u r e of the s a l e of 

the p r o p e r t y , F a u l k was unable t o make h i s mortgage payments 

on the p r o p e r t y ; the bank f o r e c l o s e d on the p r o p e r t y the 

f o l l o w i n g y e a r . F a u l k l a t e r d e c l a r e d b a n k r u p t c y . 

We summarized the p r o c e d u r a l h i s t o r y of t h i s case i n 

F a u l k v. Rhodes, 43 So. 3d 624 ( A l a . C i v . App. 2010): 

"On J u l y 18, 2002, L a D e r l e F a u l k sued R e g i n a l d 
Rhodes, The F l e t c h e r Moore Company, A.L. T r u l l , 
Rhodes P r o p e r t i e s , LLC, and T. Graham Rhodes 
P r o p e r t i e s , LLC. 1 In F a u l k ' s c o m p l a i n t , he a l l e g e d 
a b r e a c h - o f - c o n t r a c t c l a i m and a c l a i m s e e k i n g 
s p e c i f i c performance a r i s i n g out of a f a i l e d 
c o m m e r c i a l - r e a l - e s t a t e t r a n s a c t i o n . F a u l k amended 
h i s c o m p l a i n t i n August 2002 t o add a c l a i m s e e k i n g 

5 



2090707 

moneys a l l e g e d l y owed t o F a u l k a c c o r d i n g t o the 
terms of a c o m m e r c i a l - l e a s e agreement e n t e r e d i n t o 
between Rhodes and Wayne Blackmon. On September 20, 
2002, Rhodes moved the t r i a l c o u r t , p u r s u a n t t o 
R u l e s 19 and 20, A l a . R. C i v . P., t o add Blackmon 
and W i l l i a m Hampton d/b/a Hampton F i n a n c i a l as 
n e c e s s a r y p a r t i e s t o the a c t i o n . Rhodes a l s o c l a i m e d 
t h a t he had been named as a defendant i n F a u l k ' s 
l a w s u i t because of Blackmon's and Hampton's f a i l u r e 
t o pay the amounts owed t o Rhodes under a commercial 
l e a s e . Rhodes f i l e d i n t h a t same motion a 
c r o s s - c l a i m a g a i n s t Blackmon and Hampton a l l e g i n g 
b r e a c h of c o n t r a c t f o r t h e i r b r e a c h of the l e a s e . 
The t r i a l c o u r t g r a n t e d Rhodes's motion. 

"In June 2008, F a u l k moved the t r i a l c o u r t , 
p u r s u a n t t o Rule 1 5 ( b ) , A l a . R. C i v . P., t o add 
R.A.R. P r o p e r t i e s , LLC, as a defendant t o the a c t i o n 
and t o add t o h i s c o m p l a i n t a b r e a c h - o f - c o n t r a c t 
c l a i m a g a i n s t i t . 2 The t r i a l c o u r t g r a n t e d F a u l k ' s 
motion. 

"The t r i a l c o u r t h e l d a h e a r i n g on March 19, 
2009, a t which the t r i a l c o u r t h e a r d e v i d e n c e 
p r e s e n t e d ore tenus. F o l l o w i n g the h e a r i n g , the 
t r i a l c o u r t e n t e r e d a judgment awarding F a u l k $2,500 
i n damages on h i s b r e a c h - o f - c o n t r a c t c l a i m a g a i n s t 
Rhodes and R.A.R. P r o p e r t i e s , LLC. 3 The judgment d i d 
not address F a u l k ' s c l a i m a g a i n s t Rhodes P r o p e r t i e s , 
LLC, or Rhodes's c r o s s - c l a i m a g a i n s t Blackmon and 
Hampton. F a u l k f i l e d a p u r p o r t e d postjudgment motion 
p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P., which the 
t r i a l c o u r t d e n i e d . 

" 1The t r i a l c o u r t e n t e r e d a summary judgment i n 
f a v o r of A.L. T r u l l on a l l F a u l k ' s c l a i m s . T. Graham 
Rhodes P r o p e r t i e s , LLC, was d i s m i s s e d from the case 
by agreement of the p a r t i e s . F a u l k e n t e r e d i n t o a 
pro t a n t o s e t t l e m e n t agreement w i t h The F l e t c h e r 
Moore Company, s e t t l i n g a l l F a u l k ' s c l a i m s a g a i n s t 
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i t . The c l a i m s a g a i n s t those defendants are not a t 
i s s u e on a p p e a l . 

"2R.A.R. P r o p e r t i e s , LLC, i s w h o l l y owned by 
Rhodes. 

" 3 A t t r i a l , F a u l k o r a l l y abandoned h i s s p e c i f i c -
performance c l a i m , s t a t i n g t h a t the c l a i m had become 
moot because the p r o p e r t y i n q u e s t i o n had been 
f o r e c l o s e d on by the mortgage h o l d e r . " 

43 So. 3d a t 624-25. 

F a u l k appealed t o t h i s c o u r t . We d i s m i s s e d F a u l k ' s 

a p p e a l , h o l d i n g t h a t the t r i a l c o u r t ' s judgment was not f i n a l 

because i t had not d i s p o s e d of F a u l k ' s c l a i m a g a i n s t Rhodes 

P r o p e r t i e s , LLC, or Rhodes's c r o s s - c l a i m a g a i n s t Blackmon and 

Hampton. I d . Subsequently, the t r i a l c o u r t e n t e r e d a judgment 

denying F a u l k ' s c l a i m a g a i n s t Rhodes P r o p e r t i e s , LLC, and 

denying Rhodes's c r o s s - c l a i m a g a i n s t Blackmon and Hampton. 

F a u l k a p p e a l e d the t r i a l c o u r t ' s judgment t o t h i s c o u r t . 

I s s u e s 

F a u l k r a i s e s two i s s u e s i n h i s a p p e a l : (1) whether Rhodes 

was r e q u i r e d t o f u l f i l l the terms of the s a l e s agreement by 

c l o s i n g on the p r o p e r t y and (2) whether the l i q u i d a t e d - d a m a g e s 

c l a u s e l i m i t e d F a u l k ' s r e c o v e r y f o r b r e a c h of c o n t r a c t . 

S t a n d a r d of Review 
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"'"'[W]hen a t r i a l c o u r t h e a r s ore tenus 
t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 
presumed c o r r e c t and i t s judgment based on those 
f i n d i n g s w i l l not be r e v e r s e d u n l e s s the judgment i s 
p a l p a b l y erroneous or m a n i f e s t l y u n j u s t . ' " ' Water  
Works & S a n i t a r y Sewer Bd. v. P a r k s , 977 So. 2d 440, 
443 ( A l a . 2007) ( q u o t i n g F a d a l l a v. F a d a l l a , 929 So. 
2d 429, 433 ( A l a . 2005), q u o t i n g i n t u r n P h i l p o t v. 
S t a t e , 843 So. 2d 122, 125 ( A l a . 2002)). '"The 
p resumption of c o r r e c t n e s s , however, i s r e b u t t a b l e 
and may be overcome where t h e r e i s i n s u f f i c i e n t 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t t o s u s t a i n i t s 
judgment."' Waltman v. R o w e l l , 913 So. 2d 1083, 1086 
( A l a . 2005) ( q u o t i n g Dennis v. Dobbs, 474 So. 2d 77, 
79 ( A l a . 1985)). ' A d d i t i o n a l l y , the ore tenus r u l e 
does not e x t e n d t o c l o a k w i t h a presumption of 
c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or 
the i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' 
Waltman v. R o w e l l , 913 So. 2d a t 1086." 

R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f C l u b , 

I n c . , 985 So. 2d 924, 929 ( A l a . 2007). 

A n a l y s i s 

F a u l k f i r s t argues t h a t Rhodes was r e q u i r e d t o f u l f i l l 

h i s o b l i g a t i o n under the s a l e s agreement t o purchase the 

p r o p e r t y because, F a u l k says, Rhodes e n t e r e d i n t o a l e a s e 

agreement w i t h Blackmon, thus q u a l i f y i n g Blackmon as a t e n a n t . 

However, the q u e s t i o n whether Rhodes breac h e d the s a l e s 

agreement i s not a t i s s u e i n t h i s case. Rhodes a d m i t t e d a t 

t r i a l t h a t he had breached the s a l e s agreement because he d i d 

not g i v e F a u l k w r i t t e n n o t i c e t h a t he had not s e c u r e d a 
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q u a l i f i e d t e n a n t , as r e q u i r e d by the s a l e s agreement. We a l s o 

note t h a t F a u l k abandoned h i s s p e c i f i c - p e r f o r m a n c e c l a i m a t 

t r i a l . Thus, the o n l y i s s u e f o r t h i s c o u r t t o c o n s i d e r on 

a p p e a l i s whether the t r i a l c o u r t ' s award of damages was 

p r o p e r . 

F a u l k next argues t h a t the l i q u i d a t e d - d a m a g e s c l a u s e d i d 

not l i m i t h i s r e c o v e r y f o r Rhodes's b r e a c h of the s a l e s 

agreement because, F a u l k says, the l i q u i d a t e d - d a m a g e s c l a u s e 

c o n s t i t u t e d a p e n a l t y and, t h u s , was v o i d . 

"Th[e Supreme] Court s e t f o r t h the c r i t e r i a f o r 
a s s e s s i n g the v a l i d i t y of l i q u i d a t e d damages c l a u s e s 
i n Camelot Music, I n c . v. Marx R e a l t y & Improvement  
Co., 514 So. 2d 987 ( A l a . 1987): 

" ' I t i s t r u e i n Alabama t h a t , because 
p e n a l t y p r o v i s i o n s are v o i d as a g a i n s t 
p u b l i c p o l i c y , "Courts ... are d i s p o s e d t o 
l e a n a g a i n s t any i n t e r p r e t a t i o n of a 
c o n t r a c t which w i l l make the p r o v i s i o n one 
f o r l i q u i d a t e d damages and, i n a l l cases of 
d o u b t f u l i n t e n t i o n , w i l l pronounce the 
s t i p u l a t e d sum a p e n a l t y . " Cook v. Brown, 
408 So. 2d 143, 144 ( A l a . C i v . App. 1981); 
see a l s o , Keeble v. K e e b l e , 85 A l a . 552, 5 
So. 149 (1888). In Alabama, l i q u i d a t e d 
damages are a sum t o be p a i d i n l i e u of 
performance, F o r s y t h v. C e n t r a l Foundry  
Co. , 240 A l a . 277, 198 So. 706 (1940), 
w h i l e a p e n a l t y i s c h a r a c t e r i z e d as a 
s e c u r i t y f o r the performance of the 
agreement or as a punishment f o r d e f a u l t . 
S t a n d a r d T i l t o n M i l l i n g Co. v. Toole, 22 3 
A l a . 450, 137 So. 13 (1931). The c o u r t s 
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g e n e r a l l y i d e n t i f y t h r e e c r i t e r i a by which 
a v a l i d l i q u i d a t e d damages c l a u s e may be 
d i s t i n g u i s h e d from a p e n a l t y . F i r s t , the 
i n j u r y caused by the b r e a c h must be 
d i f f i c u l t or i m p o s s i b l e t o a c c u r a t e l y 
e s t i m a t e ; second, the p a r t i e s must i n t e n d 
t o p r o v i d e f o r damages r a t h e r than f o r a 
p e n a l t y ; and, t h i r d , the sum s t i p u l a t e d 
must be a r e a s o n a b l e p r e - b r e a c h [ e s t i m a t e ] 
of the p r o b a b l e l o s s . See, C. Gamble and D. 
C o r l e y , Alabama Law of Damages, § 5-4 
(1982). D e t e r m i n i n g whether a l i q u i d a t e d 
damages p r o v i s i o n i s v a l i d i s a q u e s t i o n of 
law t o be determined by the t r i a l c o u r t 
based on the f a c t s of each case. Cook v.  
Brown, 408 So.2d 143 ( A l a . C i v . App. 
1981).' 

"514 So. 2d 990." 

S u t t o n v. Epperson, 631 So. 2d 832, 835 ( A l a . 1993). 

In t h i s case, the i n j u r y caused by the b r e a c h was 

d i f f i c u l t t o a c c u r a t e l y e s t i m a t e a t the time t h a t F a u l k and 

Rhodes e n t e r e d i n t o the s a l e s agreement. The damages t h a t 

F a u l k c l a i m e d had been caused by Rhodes's b r e a c h of the s a l e s 

agreement i n c l u d e d : t h a t he c o u l d not make h i s mortgage 

payments on the p r o p e r t y , r e s u l t i n g i n the bank l a t e r 

f o r e c l o s i n g on the p r o p e r t y ; t h a t the I n t e r n a l Revenue S e r v i c e 

and the S t a t e of Alabama f i l e d l i e n s a g a i n s t F a u l k f o r u n p a i d 

t a x e s ; and t h a t F a u l k was f o r c e d t o f i l e b a n k r u p t c y . The 

w i d e - r a n g i n g i n j u r i e s and damages c l a i m e d by F a u l k f o r 
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Rhodes's b r e a c h of the s a l e s agreement would have been 

d i f f i c u l t t o e s t i m a t e or f o r e s e e a t the time of the f o r m a t i o n 

of the s a l e s agreement. In a d d i t i o n , we f i n d no e v i d e n c e i n 

the r e c o r d t h a t would i n d i c a t e t h a t the l i q u i d a t e d - d a m a g e s 

c l a u s e was d e s i g n e d t o a c t as a p e n a l t y . A p e n a l t y has been 

d e f i n e d as "a s e c u r i t y f o r performance d e s i g n e d t o p u n i s h one 

p a r t y f o r b r e a c h of c o n t r a c t . " M i l t o n C o n s t r . Co. v. S t a t e  

Highway Dep't, 568 So. 2d 784, 790 ( A l a . 1990). We see no 

e v i d e n c e i n the r e c o r d t h a t the l i q u i d a t e d - d a m a g e s c l a u s e i n 

t h i s case was d e s i g n e d t o secure performance by t h r e a t of 

punishment f o r b r e a c h of the s a l e s agreement. F i n a l l y , we 

f i n d t h a t the amount of l i q u i d a t e d damages p r o v i d e d f o r i n the 

s a l e s agreement -- $5,000 -- was a r e a s o n a b l e p r e - b r e a c h 

e s t i m a t e of F a u l k ' s p r o b a b l e l o s s . A l t h o u g h F a u l k c l a i m s 

e x t e n s i v e damages f o r a m u l t i t u d e of i n j u r i e s r e s u l t i n g from 

Rhodes's f a i l u r e t o complete the purchase of the p r o p e r t y , we 

cannot agree t h a t , absent a d e t e r m i n a t i o n by the t r i a l c o u r t 

t h a t those damages were i n the s p e c i f i c c o n t e m p l a t i o n of the 

p a r t i e s a t the time t h a t t h e y e n t e r e d i n t o the agreement, 

damages a r i s i n g from p o t e n t i a l t a x l i e n s , mortgage 

f o r e c l o s u r e s , and b a n k r u p t c y f i l i n g s were damages t h a t were 
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r e a s o n a b l e f o r the p a r t i e s t o have e s t i m a t e d b e f o r e the 

b r e a c h . T h e r e f o r e , we h o l d t h a t the l i q u i d a t e d - d a m a g e s c l a u s e 

was v a l i d . 

L i k e the l i q u i d a t e d - d a m a g e s c l a u s e a t i s s u e i n S u t t o n , 

the l i q u i d a t e d - d a m a g e s c l a u s e i n t h i s case i s b e i n g a t t a c k e d 

by the p l a i n t i f f , the n o n b r e a c hing p a r t y , who wishes t o 

r e c o v e r more than the amount a l l o w e d by the l i q u i d a t e d - d a m a g e s 

c l a u s e . In S u t t o n , our supreme c o u r t r e c o g n i z e d the u n u s u a l 

n a t u r e of a case i n v o l v i n g a p l a i n t i f f ' s s e e k i n g t o escape the 

enforcement of a l i q u i d a t e d - d a m a g e c l a u s e . S u t t o n , 631 So. 2d 

a t 834. The S u t t o n c o u r t noted: 

"In American D i s t r i c t T e l e g r a p h Co. of Alabama v. R o b e r t s  
& Son, I n c . , 219 A l a . 595, 122 So. 837 (1929), t h i s Court 
observed about a s i m i l a r c o n t r a c t u a l p r o v i s i o n : 

"'As we view t h i s c l a u s e , i t i s but a 
l i m i t a t i o n of the amount r e c o v e r a b l e i n 
case of a b r e a c h of the c o n t r a c t . I t i s 
u n l i k e those c o n t r a c t s or c l a u s e s c o n s t r u e d 
by the c o u r t s as b e i n g i n v a l i d because 
p r o v i d i n g a p e n a l t y though d e s i g n a t e d as 
l i q u i d a t e d damages. 

"'The c o n t r a c t does not p e n a l i z e the 
defendant f o r a f a i l u r e t o p e r f o r m , and i t 
o n l y r e s t r i c t s the p l a i n t i f f as t o i t s 
r e c o v e r y i n case of a b r e a c h by the 
defendant, and does not attempt t o p e n a l i z e 
or f i x the damages a g a i n s t the p l a i n t i f f i n 
case of a b r e a c h by i t . I t d e a l s o n l y w i t h 
a b r e a c h by the defendant, and i n no sense 
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p e n a l i z e s i t f o r a br e a c h Conceding, 
however, t h a t , by l i m i t i n g the amount of 
r e c o v e r a b l e damages, i t o p e r a t e s as a 
burden or h a r d s h i p on the p l a i n t i f f , s t i l l 
we are not a t l i b e r t y ... t o make a new 
c o n t r a c t f o r the p a r t i e s or t o s t r i k e ... 
a c l a u s e w e l l u n d e r s t o o d and e v i d e n t l y 
w i t h i n the i n t e n t i o n of the p a r t i e s . ' 

"219 A l a . a t 598, 122 So. a t 839." 

I d . a t 836. We see no reason t o r e w r i t e the s a l e s agreement 

i n t h i s case, which was f r e e l y e n t e r e d i n t o by bo t h p a r t i e s , 

t o a l l o w F a u l k t o escape the o p e r a t i o n of the l i q u i d a t e d -

damages c l a u s e w i t h r e g a r d t o h i s c l a i m s of damages r e s u l t i n g 

from Rhodes's b r e a c h of t h a t agreement. 

However, the l i q u i d a t e d - d a m a g e s c l a u s e does not f o r e c l o s e 

F a u l k from r e c o v e r i n g the amount of r e n t due f o r the p r o p e r t y 

f o r the month of September under the addendum t o the s a l e s 

agreement. One of the p r o v i s i o n s i n the addendum s t a t e s t h a t 

F a u l k i s e n t i t l e d t o the r e n t s due from Blackmon f o r the month 

of September -- from September 1, 2001, u n t i l the c l o s i n g 

d a t e . Rhodes never c l o s e d on the p r o p e r t y , and Blackmon was 

a t e n a n t f o r the e n t i r e month of September, thus e n t i t l i n g 

F a u l k t o r e c e i v e the $5,500 i n r e n t due from Blackmon f o r t h a t 

month. Rhodes's o b l i g a t i o n t o pay F a u l k r e n t f o r the p r o p e r t y 

f o r the month of September i s s e p a r a t e and a p a r t from any 
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o b l i g a t i o n t o c l o s e on the p r o p e r t y . Even absent a bre a c h by 

Rhodes of h i s o b l i g a t i o n t o purchase the p r o p e r t y , Rhodes 

s t i l l would have had an o b l i g a t i o n t o pay F a u l k a p r o r a t e d 

share of the r e n t due f o r the p r o p e r t y f o r September. Thus, 

the l i q u i d a t e d - d a m a g e s c l a u s e does not p r e v e n t F a u l k from 

r e c o v e r i n g the $5,500 i n r e n t due f o r the month of September. 

A c c o r d i n g l y , we r e v e r s e the judgment of the t r i a l c o u r t 

and remand the cause t o t h a t c o u r t w i t h i n s t r u c t i o n s f o r the 

t r i a l c o u r t t o award F a u l k $8,000 i n damages -- $5,500 i n 

damages f o r the u n p a i d r e n t payment i n a d d i t i o n t o the $2,500 

the t r i a l c o u r t had awarded F a u l k under the l i q u i d a t e d - d a m a g e s 

c l a u s e . 3 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

3On a p p e a l , F a u l k a l s o argues t h a t he s h o u l d have been 
awarded i n t e r e s t on the amount awarded under the l i q u i d a t e d -
damages c l a u s e . However, F a u l k d i d not f i r s t p r e s e n t t h i s 
argument t o the t r i a l c o u r t ; t h u s , we w i l l not c o n s i d e r i t . 
See D e F r i e c e v. McCorquodale, 998 So. 2d 465, 472 ( A l a . 
2 0 0 8 ) ( h o l d i n g t h a t a p a r t y "cannot now, i n [an] a p p e l l a t e 
c o u r t , r a i s e f o r the f i r s t time c l a i m s t h a t were never made i n 
the t r i a l c o u r t " ) . 
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