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FER CURIAM,

Kelli Faith Grocholski ("the wife") appeals tLhe Fayette
Circuilt Court's Jjudgment divorcing her from William Allen
Grocholski ("the husband") and dividing the parties' marital
estate. We affirm in part and reverse 1in part.

The parties were married on August 17, 1988, The parties

have two children. The older c¢hild was born of the wife's
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previcus marriage, and tThe husbhband adopted him; the younger
child was born of the parties' marriage. Both of the children
were adults at the time of the trial. Therefore, the only
issue tried befcore the trial court was the division of marital
assets and debts.

The parties separated in January 2007, and the husband
filed a complaint for a divorce on July 30, 2008. The trial
court ¢onducted & bench trial over tThe course of two days 1in
March 2010, at which ore tenus and documentary evidence were
presented. That evidence tended Lo show the following
pertinent facts.

The huskand, who was 62 vyears old at the time of the
trial, owned and operated his own law practice in Fayelbte; the
hushand had worked as an attorney throughout the course of the
parties' marriage. The huskband testified that his income for
2008 had keen 565,949 and that his income for 2009 had been
$39,043. The wife disputed the husband's testimony concerning
the husband's income, indicating that, "on a bad year, a slow
year, [the husband] probably made [$]200,000." Her opinion as
to the huskand's inccocme was based largely on tThe parties'

lifestyle.
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The huskand's "Sccial Security Statement,” dated June 19,
2009, was submitted into evidence. That document indicated
that the husband's average "taxed Medicare earnings" from 1597
to 2007 was approximately $33,000. However, both parties
agreed that the husband had more income than was reflected in
that document. Furthermore, both parties testified that the
husbhand was paid 1in cash for some of Lhe legal work he
performed. The husband testified that he "didn't do as good
a job as [he] probably should have, but [that he] did a better
job than [he had] dcne in the pasgst,"™ of keeping up with the
amount of cash that was coming into his law firm. The hushand
also admitted that there probably had been some inaccuracies
in his past tax retuzrns.

Other than occasionally working for the husband's law
practice, the wife, who was 44 vyears old at the time of the
trial, had not worked outside of the home during the course of
the parties' marriage. The wife testified that the husband
had not wanted her to work outside c¢f the home and that she
had honored that reguest. During the course of the parties’
marriage, the wife had obtained a college education and a

master's degree from the University of Alabama. The wife's
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deposition testimony, some of which was read at trial,
indicated that because of a herniated disk her standing and
lifting abilities are impaired but that she believed she could
be emploved so long as the employment did not reguire her to
stand for long pericds or to 1lift too much. However, at
trial, the wife testified that she had been "sedated" during
her deposition. The wife testified that she had not searched
for employment during the parties' separation because she had
spent significant amounts of her time receiving "palin shots”
and "trigger points" and attending physical therapy. The wife
testified that she had "a lot of lower back pain," "some upper
back pain,” "a lot of leg cramps,” "a lot of bladder issues,"”
migraine headaches, and "Jjust a lot of pelvic issues, chronic
pelvic issues that causel[] a lot of great pain.” The wife
testified that she was receiving treatment for each of the
above-listed ailments. The husband testified that he thought
that the wife could work; however, he testifilied that she could
not stand fLor long pericds.

It is undisputed that the parties owned a substantial
amount of real and personal property, including multiple

parcels of land, retirement and bkrokerage accounts, and
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certificates of deposit worth approximately $350,000. At the
time of the trial, the parties owned a 2002 Toyota Sequoia
sport-utility vehicle, a 1%97 Mercedes Benz E320 automcbile,
a 2000 Ford F-150 pickup truck, a 1978 Chevrolet Corvette
automckbile, a 2000 Chevrolet 1500 pickup truck, a 1997 Ford F-
150 pickur truck, and a 1%78 GMC pickup truck. The parties
also owned a Sea-Doo perscnal watercraft, a John Deere 950
tractor, a 1998 E-GC golf cart, a 16-foot 1978 VIP powerboat
along with a boat trailer, and a "pull-behind" trailer. In
addition, the wife owned Jewelry, five pileces of which had a
combined "estimated replacement wvalue" of $88,500. The
parties apparently acquired all the above-menticned property,
whether real o¢r personal, either thrcugh inheritance cr by
paying cash., The parties had no debt assocgiated with any of
the property.

The partlies were members of tLhe Fayette County Country
Club, where they owned a "golf shed.” The huskand testified
that the parties would take one wvacation annually; the wife
testified that the parties would take multiple wvacations
annually, The parties also were members of a booster <lub

assoclated with University of Alabama athletics that permitted
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them to purchase fLour sets of season Lickets to University of
Alabema foothall games.

Although the parties had no debt at the time they
separated, both cf them incurred debt during the pendency of
the divorce proceeding. The husband testified that, since
filing for divorce from the wife, he had incurred $64,785.89
in "bank debt™ at Citizens Bank of Fayette. Further, Fowler
01l Company billed the husband $2,7%%.74 for gasoline charges.
The husband testified that he had opened an account with
Fowler 0il Company so that the wife and one of his scns could
purchase gascline during the parties' separation. The parties
had also incurred $4,684.63 in charges at a pharmacy.

From the time that the husband filed for a divorce to the
time of trial, the wife had borrowed $86,000. She testified
that she had used the borrcowed funds to pay for living
expenses and attorney's fees. The wife also testified that
she had charged to a credit card approximately $1,000 for
medical co-pays since the husband had filed for a divorce.

The husband testified that from the time the parties
separated until he filed for a divorce, the wife had used a

credit card for her monthly expenses. The husbhand testified
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that the monthly charges for the wife's credit card were
approximately $1,000, which he paid., The husband also
testified that he had given the wife approximately 5200 in
cash per week. The wife introduced a budget at trial
indicating that her monthly expenses were $7,379.91; the wife
testified extensively as to how she arrived at that amount.
She stated that she was requesting an award of at least $5,000
per month as alimeony.

The parties' younger child was enrolled in cocllege, and
the huskand had been paving for his tuition and agreed to
continue to do so. The husband also indicated that he would
pay for the child's health insurance while he was enrolled in
college.

The trial court entered a diveorce Jjudgment on May 3,
2010, Among other things, the trial court divided the marital
assels 1in a manner slightly favoring the wife, and it crdered
the hushand to pay the wife 51,500 per month in periodic
alimony. The trial court ordered the husbhand to pay the debt
incurred in his name that was owed to Citizens Bank and the
debt to Fowler 0Qil, and it ordered the wife to pay the 86,000

debt she had incurred since the parties' separation, as well
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as the debt owed to the pharmacy. The trial court alsc

ordered the hushand to pay for all the parties’

college expenses and to pay 5%10,000 toward the
attorney's fees. The wife appeals.
The standard by which this court reviews a

following an ore tenus proceeding is well settled.

"'"When ore Ltenus evidence is
presented, a presumption of correctness
exigts as to the trial court's findings on
issues of fact; its Judgment based on these
findings of fact will not be disturbed
unless it 1s c¢learly erronecus, without
supporting evidence, manifestly unjust, or
against the great weight of the evidence.
J & M Bail Bonding Co. v. Haves, 748 3o. 2d
198 (Ala. 1999} ; Gaston v. Ames, 514 So. 2d
877 (Ala. 1987).... However, when the
trial court improperly applies the law to
[the] facts, no presumption cof correctness
exists as to the trial court's judgment.
Allstate Ins. Co. v. Skeleton, 675 S50. 2d
377 (hla. 1996) ; Marvin's, Inc. V.
Robertson, 608 3o. 2d 3%1 (Ala. 19%82);
Gaston, 514 So. 2d at 878; Smith v, Style
Advertising, Inc., 470 So. 2d 1194 (Alsa.
1985%); League v. McDheonald, 355 So. 2d 685
(Ala. 1978). "Questions of law are not
subject to the ore tenus standard of

review." Reed wv. Board of Trustees for
Alabama State Univ., 778 So., 2d 791, 7943
n.z (hla. 20007} . A trial court's

conclusions on legal issues carry noc
presumption of correctness on appeal. BEx
parte Cash, 624 So. 24 576, 577 (Ala.
1982). This court reviews the application
of law to facts de nove. Allstate, 675 So.

voungest son's

wife's

Judgment
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2d at 379 ("[Where the facts before the
trial court are essentially undisputed and
the controversy inveolves questicns of law
for the court to consider, the [trial]
court's judgment carries no presumption of
correctness.").'"

Farmers Ins. Co. v. Price-Williams Assoc., Inc., 873 So. 2d

252, 254-55 (Ala. Civ. App. 2003} {(quoting City of Prattville

v. Posgst, 831 So. 2d 22, 627-28 (ARla. Civ. App. 2002)).

The wife first argues that the trial court erred in nct
allowing her to discover the husband's cellular-telephone
records. "Discovery matters are within the trial court's
sound discretion, and this Court will not reverse a trial
court's ruling on a discovery 1ssue unless the tLrial court has

clearly exceeded its discreticon." Ex parte Ccwen Fed. Bank,

IFSEB, 8772 So. 2d 810, 8132 (Ala. 2003) (citing Home Ins. Co. V.

Rice, 585 So. 2d 859, 862 (Ala. 1991)).

In December 2008, the wife filed a notice of intent to
serve a third-party subpoena on the husband's cellular-
telephone carrier. The hushand objected tcoc the lssuance of
the third-party subpoena on the basis that some of the
cellular-telephone records were subject to attorney-client
privilege. On February 19, 2009, the trial court entered an

order allowing the third-party subpoena to be issued to the
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husband's cellular-telephone carrier; however, the trial couzrt
ordered that the c¢ellular-telephcne reccords be delivered
directly to the trial court so that the husband's counsel
could review the records and identify any parts of the records
that the husband contended were covered by attorneyv-client
privilege. The hushand's cellular-telephone records were not
delivered to Lhe trial court until the day before trial --
more than one vear after the trial court ordered that the
subpoena could be issued. At the +trial, the trial court
declined to allow the wife Lo discover the cellular-telephone
records bhecause, the trial court stated, of the lack of time
for the husbhand's counsel to review the records and because
the Lelephone reccrds were not relevant Lo any lissues in the
case,

Alabama recognizes a broad right of discovery.
"Digscovery should be permitted 1f there is any likelihood that
the information sought will aid the party seeking discovery in
the pursuit of his claim or defense. Discovery is not limited
to matters that would be admissible as evidence in the trial

of the lawsuit." Ex parte AMI West Alabama Gen., Hosp., 582

So. 2d 484, 485 (Ala. 1991}). The wife argues that the

10
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telephone records were relevant tTc whether the husband had
committed adultery and that adultery was an issue in the case.
However, the only reference to adultery in the wife's filings
or Lestimony was a single question in a set of
interrogatories. The wife did not offer any testimony at
trial relating to any alleged acdultery cof the husband or to
any names or telephone numbers of alleged paramours. Thus, as
the trial ccourt determined, adultery by the husband does not
appear to have been an issue in the case. Because the wife
did not assert any claims of adultery by the husband, and
because the wife did not provide any testimony relating tc the
issue of adultery by the husband, we cannot conclude that the
trial court erred when 1t determined that the cellular-
telephone records were not relevant f£o the issues in the case
and, accordingly, declined teo allow the wife to discover the
huskhand's cellular-telephone records.

The wife next argues that the trial court's award of
periodic alimony was insufficient. The wife also argues that
the trial court erred in 1ts allocation of the parties' debt.

"An award of alimony and the division of marital
property are considered together and are matters

within the discretion of the trial court. Carter v.
Carter, 934 So. 2d 406 (Ala. Civ. App. 2005) (citing

11
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Ex parte Durbin, 818 So. 2d 404, 408 (Ala. 2001)).
Because those matters are interrelated, the entire
judgment must ke considered in determining whether
the trial court exceeded 1ts discretion as to either
issue. See [Harmon v.] Harmon, [928 So. 2d 285
(Ala, Ciwv. App. 2005)7. Furthermore, a property
division deoes nct have Lo be equal, but i1t must be
equitable, J.H.F. v. P.S.F., 835 So. 2d 1024 (Ala.
Civ. App. 2002}, and it must he 'supported by the
particular facts of the case,' Ex parte ElliotL, 782

So. 2d 308, 3211 (Ala. 2000). The determination of
what is equitable is a matter of discretion for the
trial court. See Carter, supra.”

Clements v. Clements, 9%0 3¢. 2d 383, 3%0 (Ala. Civ. App.

2007y . The trial court should consider several factors when
determining a party's need fcocr alimony and when dividing
marital property, in<¢luding "'the length of the marriage, the
age and health of the parties, the future employment prospects
of the parties, the source, value, and Lype of property owned,
and the standard ¢f living to which the parties have become

accustomed during the marriage.'" Ex parte Elliott, 782 So.

2d 308, 3211 (Ala. 2000) f{(guoting Nowell v. NHowell, 474 So. 2d

1128, 1129 (Ala. Civ. App. 1985)).
With respect to its award of periodic alimony, the trial
court stated in its judgment:
"At trial, the Husband was 63 and the Wife was
44. The Wife described wvaricus health conditions

that she stated interfered with her ability to
baecome emploved, but the evidence shows tThat she isg

12
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highly educated and intelligent and can reasonably
be expected to obtain gainful employment in the

future. She did not work during most of the
marriage, however, and periliodic alimcny is due tc be
awarded. In view of the factors listed 1in this

order as well as other factors established by the
evidence (including but not limited Lo the income
analysis as previously noted}, the Husband shall pay
the =sum o¢of one thousand five hundred dollars
{($1,500) in periodic alimony tc Lhe Wife each month,
with each payment due by the bth day of each month.
While this is substantially less than the $5%,000 to
37,000 the Wife scught, 1t is the appropriate amount
supported by the evidence presented in view of the
income evidence."

The trial court's analysis of the parties' income appeared
earlier in its judgment. In that part of the Jjudgment, the
trial court stated:

"Through most of the marriage, the parties
apprear to have enjoved a relatively affluent
lifestyle. The conly identified substantive source
of income was from the Husband's law practice. The
evidence at trial estaklished that tThe practice has
operated principally in cash in koth receipts and
expenditures with The Wife's knowledge and consent.
Throughout the marriage, the Husbkand routinely left
cash at his law office for the Wife to pick up and
spend. The Hushand testified he rarely bills
clients for services, does not necessarily maintain
receipts, engages 1in limited bookkeeping activity,
and could not estimate how much cash was taken in on
an annual basis. At trial, the Wife guessed at the
amount of mcney she thinks the Husband made based on
the lifestyle they led; however, the ccurt cannot
make an award of alimony ¢r other divisicn based on
speculation and conjecture. The joint tax return of
the parties (acknowledged and adopted by the Wife
during the marriage) contradicts the assertion that

13
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more money wag received. An analysis of the Wife's
Trial Exhibkit 1 and other exhibits showed that the
Hushand's reported average annual income for the
years 1997-2009 (a 1l3-year period) was approximately
$34,000. This included a vyear (2004), however,
where his reported income was several times greater
than prior or subseguent vyears. Excluding 2004
(which could be considered an outlier), the reported
income averaged approximately 52¢,000. Further,
these amounts include substantial 1interest income
each vyear from the investments that are being
divided by this order. Therefore, the income
reported by the parties cannot be reconciled with
the Wife's guesses about the actual income, nor can
the amounts justify the expenses being claimed by
the Wife.

"The Hushand tTestified that the egconomic climate
in the location where he practices had drastically
changed for the worse in the recent vyears. It is
known that the recession has caused significant
decreases 1n income for many attorneys, causing many
to c¢lose their practices. The Husband further
testified that his income was greater when he was
able Lo obtain personal injury cases in pricr years.
The Husband testified that those cases were not
coming into his office bhased on advertising from

other firms. The explanation given by the Husband
about the decrease in income was supported by the
evidence. Further, the Husband was 63 at the time
of trial. Case law establishes that the court

cannot make a spouse work more than he or she likely
would have worked had the parties staved married.

The evidence does not establish that the Husband
voluntarily reduced his income to avoid paving
alimony or for purposes related to the divorce.”

The wife argues that the trial court's finding of fact

with regard to the husband's income was nobt supported by the

evidence., As quoted akove, the trial court, relying on trial

14
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exhibits including the husband's Soclal Security statement,
found that the husband's average annual income for the 13
years preceding the divorce was approximately $34,000. It is
apparent Ifrom our review that the trial court, in arriving at
that figure, added the amounts listed in the huskand's Sccial
Security statement for the years 1987 to 2007 to the husband's
adjusted gross income as reflected in his federal income-tax
returns for 2008 and 200% and divided that number by 13. The
problem with that approach 1s that the husband himself
testified that the amounts contained in his Social Security
statement were not an accurate reflection of his frue income
during those vyears, as shown by the following exchange at
trial:

"C. [Attorney for the wife:] I'm going to show

you what I have marked as Defendant's Exhibit 1.

Can vou i1dentify that document for me?

"A. It says, "Your Social Security Statement,’' "June
19%th, 2009."

"Q. All right. And whose Social Security statement
does that indicate that it's for?

"A, William A. Grocholskl.
"Q. And 1s that vycu?

"A. Well, I have a son William A., but I assume it's
mine, Yes, sir.

15
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"QO. And this 1is a list of your income from 1962 to
2007; 1s that correct?

"A. I don't understand Social Security --

"[Attorney for the hushand]: Obhject to form,.
Your Honor.

"THE COURT: Cn the basis of --

"[Attorney for the husband]: He asked if that was
his taxable income. Or how exactly did vyou phrase
it?

"[Attorney for the wife]: If this is his income for
taxed Social Security earnings.

"[Attorney for the husband]: Ckay. It's your
taxed Social Security earnings or your tLaxed
Medicare earnings. It wouldn't be all earnings.

"[Attorney for the wife]: Right.

"A. I don't understand these records,. I don't
understand Social Security procedures. For
instance, in -- when I was 15 vears old in 1962, I
don't think I filed an income tax return. Then
there are periods of time I see here -- I don't --
these can't be my incomes, because there were
periocds when I made more than that. There are -- 1
know when 1I'd get a check -- again, I don't
understand the process. When I'd get a check
through the office when I was with a partner, I'd
get a weekly draw and a -- had a FICA [ (Federal
Insurance Contributions Act}]. And I think that's
what this is, mavbe, whatever FICA -- anyway, and a
federal and & state deduction. But then we would do
a disbursement for, let's say -- I think she
presented in one of her responses we had a $300,000

16
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caso. Well, all we got on that was a 1099. I
didn't get any FICA taken out of it and I didn't get
any Sogial Security or state and federal taxes out
of 1it. So I don't know how that woculd work into
this operation. But I don't think it would be
reflected in here.

"Q. Okay.
"A. Now, I don't know, but that's my understanding.

"GC. Ckav. S50 your income would he greater than
what's reflected in the Social Security statement?

"A., That's my understanding of it. Again, I'm not
a Social Security expert. But I know that some of
these don't appear to be the income that I would
have reported, obviously."
Because the trial court relied on the husband's Social
Security statement to determine his average annual income,

the trial court's factual finding as to the husband's income

is not supported by the evidence of record.’

'"The dissent states that the trial court did not make a
finding of fact as to the amount of the husband's income. In
thus construing the final Jjudgment, the dissent 1s bkeing
overly technical. Although it is true that the trial court
did not set cut exactly what it believed the husband's income
to be, it analyzed in some detail the amount of income
reported in the husband's Social Security statement and the
tax returns. It used that analysis to reject the wife's
Lestimony regarding the husband's Iincome, and it used that
analysis to establish the husband's alimony obligation. Thus,
implicit in the trial court's determination was a finding that
the figures contained in the Social Security statement and the
income-tax returns accurately reflected the husband's income.

17
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The wife also argues that, in determining the huskand's
true income, the trial court should have considered the
evidence of the parties' lifestyle and the fact that they had
no dekt. In its judgment, the trial court expressly refused
to rely on that evidence on the ground that any estimate of
the parties' marital income based on their lifestyle would be
"speculation and conjecture." We agree with the wife that, in
80 concluding, the trial court erred.

In the context of making an equitable divisicn of marital
property, this court has approved of the consideration of a
party's lifestyle in determining that party's income when the
party's lifestyle conflicted with the party's reported income.

In Turner v. Turner, 745 So. 2d 880, 884 (Ala. Civ. App.

1999), this court held that tThe trial court had not erred 1n
imputing income to the husbkband based on evidence of his income
several years before the judgment was entered. The husband
had c¢laimed to have no current 1income, but the evidence
indicated that he was "'in the real estate business and the
computer field and hald] maintained a life style which ha[d]
allowed him tfo accumulate assebts while paying the bills for

his needs and contributing to the bills of the [wife] and

18
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children.'” Tuzrner, 745 So. 2d at 884 (guoting trial court's
judgment} . Thus, pursuant to Turner, a&a trial court is
permitted to consider evidence of a party's lifestyle in
determining that party's actual income.’

As interpreted by the trial court, the financial records
indicate that the husband earned $34,000 annually. However,
during the marriage, the parties enjoyed a "relatively
affluent lifestvle," as was found by the trial court. Without

going into the minutia of the parties' spending habits, which

‘We note that, in the context of making an equitable
division of marital property as well as determining family-
suppcrt obligations, courts in other jurisdicticons hawve also
approved of the consideration of the parties' lifestvle 1in
determining income when the evidence of the parties' income so0
conflicted with the evidence of the parties' lifestyle as to
make it unreliable. Sce, e.g., Johnson v. Fritez, 406 N.W.2d
614, 6l (Minn. Ct. App. 1%87) (holding that "a court can take
into account the lifestyle of a sole business owner 1f the
figures offered do not comport with the evidence of that
person's lifestyle™}; McCormick v, McCormick, 159 vt. 472,
477, 621 A.2d 238, 240 (1993) (holding that "[1]ifestyle and
personal expenses may serve as the basis for Imputing income
where conventional methods for determining income are
inadequate"); and Palazzo v. Palazzo, 2 Conn. App. 486, 488-
89, 519 A.2d 1230, 1232 (1987) (declining tc hold the trial
court in error for "conclud[ing] that thrcugh the manipulative
use of corporate funds, [a party had] maintained a lifestvle
disproporticnate to the amount of his c¢laimed net monthly
income" and noting that "'[Where a party through his own
wrongful conduct limits the financial evidence available to
the court, that party cannct complain abkout the zresulting
calculation of a monetary award.'" (gquoting Vaiuso v. Vaiusc,
2 Conn,., App. 141, 149-50, 477 A.2d 678, 684 (1984}))),

19
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is only somewhat detailed above, 1t 1s apparent Lhat they
could not have lived as they did on that amount per vyear
withcout accumulating massive debt; however, they had no
indebtedness on any of Lhelir major assets at the time cof the
trial. As previously discussed, both parties agreed that the
financial records did not accurately reflect the income of the
husbhand's business, which the trial court found wWas
principally operated on a cash basis.

Given the foregoing circumstances, the trial court would
not have kbeen engaging in speculation and conjecture in using
the lifestyle evidence 1in the record to compute the actual
income of the husband. Its contrary conclusion was error.

The wife also contends, and we agree, thalt when assessing
the eguitable amount of vperiodic alimony, the trial court
erred in considering that the husband, who was 63 years old at
the time of the trial, may stop working. This court has held
that a trial court may nct speculate on future events that may
affect the income stream of a spouse when determining periodic

alimony. Edwards v. Edwards, 894 So. 2d 698 (Ala. Civ. App.

2003)y. Rather, 1f a paving spouse retires, thereby reducing

his or her income, that spouse may petition for a modificaticn

20
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of his or her periodic-alimony obligation as determined by the
equities of the then-existing circumstances. Id. By assuming
that the husband would socon stop working, the trial court
considered an impermissible factor in determining the fair
amount of periodic alimony to be awarded tTo the wife.

We conclude, based on the foregoing, that the trizl court
made a factual error in calculating the husband's income, a
legal error 1in determining that 1t was precluded from
considering evidence of the partiesz' lifestyle, and a second
legal error 1in considering a possible retirement by the
hushand. Because 1t appears that those errors impacted the
trial court's award of alimony, and because the guestion of
alimony 1g intertwined with the issue of the divisicon of the

marital property, see Stone v. Stone, 26 So. 3d 1232, 1236

(Ala. Civ, App. 2009), the trial court's judgment is due to be
reversed and the cause remanded for reconsideration of those
awards.

Tn the same context, the wife also argues that the trial
court erred in finding that she could reasonably be expected
to cbtain gainful employment in the future. As previously

discussed, the wife festified that she suffered from a number
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of maladies and that, as a result, she could not work. In
contrast, the hushand testified that the wife was capable of
working, with the limitation that she could not stand for long
periods. The evidence also showed that the wife had both an
undergraduate degree in general health studies and a master's
degree in higher education; however, she had not been employed
during the marriage, with tThe exception of occasionally
assisting the hushand at his law office, Based on the
foregoing, we conclude that the trial court's finding that the
wife was capable of being gainfully employed was supported by
the evidence; thus, we cannot conclude that the trial court

erred in its determination in this regard. See Farmers Ins.

Co., 873 So. 2d at 254-55.

Finally, the wife contends tThat the trial court erred in
its division of the parties' debts. We do not reach this
issue. Matters of debt allocation are part of the division of

the marital property. See Combs v. Combs, 4 5c. 3d 1141,

114%-50 (Ala. Civ. App. 2008) (assessing divisicn of marital
debts 1in reviewing propriety o¢f property division). The
division of marital property, 1in turn, is intertwined with the

issue of alimony. See Stone, 26 So. 3d at 1236. Because we
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are reversing the trial court's Judgment with regard Lo its
division of the marital estate and its award of periodic
alimony, the trial court will have the opportunity, when
entering a new Jjudgment on remand, Lo address questions of
debt allocation as part of its property division and award of
alimony.

Based on the foregoing, we affirm the Lrial court's order
denying the wife's discovery of the hushand's telephone
records, we reverse the trial court's divorce judgment insofar
as 1L addresses alimony and property division, and we remand
the cause t¢ the trial court for the entry of a new Jjudgment
consistent with this opinion.

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED.

Thompeson, P.J., and Pittman and Mocre, JJ., concur.

Bryan, J., concurs in the result, without writing.

Thomas, J., concurs in part and dissents in part, with
writing.
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THOMAS, Judge, concurring in part and dissenting in part.

I concur insofar as the main opinion affirms the trial
court's determination that the wife was not entitled to
discover the cellular-telephone records of the husband and
inscofar as 1t affirms the trial court's determination that the
wife was capable of being gainfully employed. I dissent
inscofar as the main opinion reverses the portion of the trial
court's judgment dividing the marital property and determining
the husband's alimony cbligation.

The trial court was confronted with widely disparate
testimony regarding the husband's 1income and the parties'
living expenses. Faced with the difficult task ¢f reconciling
that testimony, the trial court was requlired to determine the
credibility of the husband and the wife as witnesses and to
determine what weight to give the evidence and their
respective testimony. It is not this court's function to
determine the credibility of witnesses or the weight to give
evidence.

"The Alakbama Supreme Court has stated that '"the
law 1s settled that weighing evidence is not the

usual function of an appellate court. This 1is
especially true where ... the assessment of the
credibility of witnesses 1is 1involved.' EKnight wv.

Beverly Health Care Bayv Manor Health Care Ctr., 820
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So. 24 92, 102 (Ala. 2001) (citation omitted).
Acceordingly, appellate courts in this state
generally do not review evidence in corder to make
factual conclusions; instead, tLhey review judgments
in order to determine whether the trial court
committed reversible error.”

J.C. v. State Dep't of Human Res., 986 So. 2d 1172, 1184 (Ala.

Civ. App. 2007).

The trial court's finding that the wife's testimony
regarding the parties' living expenses amounted to
"speculation and conjecture" was not, as the main opinion
asserts, & finding that the trial court thoucht 1t was
precluded from considering lifestyle evidence; rather, it was
a finding that the wife's testimony on the subject was not
credible and should be given little weight, a determination

Lhat the trial court was entitled to make. See J.C., 986 So.

2d at 1184,

Likewise, the trial court's findings regarding the
husband's repcerted income do not indicate, as the main cpinion
asserts, that the trlal court impermissibly relied on the
husband's Soclial Security statement. Although the trial court
included information in its findings c¢f fact regarding the
inceme listed con the husband's Sccial Security statement, 1t

appears that the trial ccurt included that information, alcng

25



2090851

with the parties' tax-return information, to illustrate that
the parties' reported income did not agree with the evidence
and testimony of the wife regarding the parties' lifestyle.
The trial court's judgment does not make a determination that
the husband's income egualed the income on the Social Security
statement or the parties' tax returns; it only recites the
disparity of the testimony and evidence on the subject. The
trial court did not expressly state what it found to be the
actual income of the husband, and it was not required to so
state. Because the main opinion reverses the trial court's
Jjudgment based on findings of fact that the trial court did
not actually make, I disagree with the main opinion's

conclusion on this issue.’

"The main opinion acknowledges that the trial court did
not make any finding of fact regarding the husbkand's actual
income; however, the main opinion then states that we should
read an implicit finding intc the trial court's jJudgment so
that this court may then reverse the trial court's judgment
insofar as it 15 bhased on that Iimplied finding., Twe well-
established principles militate against this court's implying
a finding of fact and then reversing the trial court's
judgment hased on that implied finding. First, when a trial
court does not make any specific findings of fact on an issue,
we "will assume that the trial court made those findings
necessary to support 1ts Jjudgment." Key v. Allison, [Ms.
1090582, December 17, 2010] = So. 34  ,  (Ala. 2010).
See also Transamerica Commercial Fin. Corp. v. AmSouth Bank,
N.A., 608 So. 2d 375, 378 (Ala. 1292) ("Under the ore tenus
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I further disagree with the main opinion that the trial
court necessarily erred when it noted that the husband was 63
years old and then stated that "the court cannot make a spouse
work more than he or she likely would have worked had tLhe
parties stayed married.” When ¢onsidering an award of
alimeny, the trial court is allowed to consider, among cother
factors, the age of the parties and their future employment

prospects. See Clements v, Clements, 990 So. 2d 383, 3920 (Ala.

Civ. App. 2007). Therefore, I do not believe that it was
error for the trial court to consider the fact that the
husband was nearing the end of his working life.

The ultimate question we are faced with in this case 1s
whether the trial court exceeded its discretlion in determining

the division o¢f the parties' marital property and 1In

rule, the trial court's Jjudgment and &1l implicit findings
necessary to support 1t carry & presumption of ¢orrectness

."). Second, when confronted with a judgment that contains
an ambiguity, we should interpret the judgment in a way that
upholds the Jjudgment rather than in a way that allows for
reversal. See Fastilis wv. Veterans ©1il, Inc., [Ms. 2090409,
December 17, 2010]  So. 3d __ ,  (Ala. Civ. App. 2010)
{holding that, "[flollowing our well established rules of
judicial interpretation, any ambiguity that may be present in

the trial ccourt's Jjudgment should be read in a way that
upholds, rather than destroys, the trial court's judgment').
Therefore, we should not read a finding of fact into the trial
court's judgment that causes the Judgment to become
reversible,

271



2090851

determining the husband's alimony okligation. In deciding
that guestion, we may not substitute our judgment for that of
the trial court or determine what weight the trial court
should have given to certain evidence. "The trial court must
be allowed to be the trial court; otherwise, we ({(appellate
court Judges and Jjustices) risk going beyond the familiar
surroundings of our appellate jurisdiction and into an area
with which we are unfamiliar and for which we are ill-suited

-—- factfinding." Ex prarte R.T.S5., 771 So. 2d 475, 477 (Ala.

2000). I also note that, "even though this ccurt might have
reached a different decision than that reached by the trial
court, such dees not constitute a basis for our reversal of
the trial court which heard the evidence and cbkserved the

witnesses." Grimsley v. Grimslevy, 545 S¢. 24 75, 77 (Ala. Civ.

App. 1989). BRecause, T discern no error on the part of the
trial court in dividing the marital property or in determining
the huskband's alimony obligation, I would affirm the judgment

of the trial court in i1its entirety.
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