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PER CURIAM. 

K e l l i F a i t h G r o c h o l s k i ("the w i f e " ) a p p e a l s t h e F a y e t t e 

C i r c u i t C o u r t ' s judgment d i v o r c i n g h e r f r o m W i l l i a m A l l e n 

G r o c h o l s k i ("the husband") and d i v i d i n g t h e p a r t i e s ' m a r i t a l 

e s t a t e . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

The p a r t i e s were m a r r i e d on A u g u s t 17, 1988. The p a r t i e s 

have two c h i l d r e n . The o l d e r c h i l d was b o r n o f t h e w i f e ' s 
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p r e v i o u s m a r r i a g e , and t h e h u s b a n d a d o p t e d h i m ; t h e y o u n g e r 

c h i l d was b o r n o f t h e p a r t i e s ' m a r r i a g e . B o t h o f t h e c h i l d r e n 

were a d u l t s a t t h e t i m e o f t h e t r i a l . T h e r e f o r e , t h e o n l y 

i s s u e t r i e d b e f o r e t h e t r i a l c o u r t was t h e d i v i s i o n o f m a r i t a l 

a s s e t s and d e b t s . 

The p a r t i e s s e p a r a t e d i n J a n u a r y 2007, and t h e h u s b a n d 

f i l e d a c o m p l a i n t f o r a d i v o r c e on J u l y 30, 2008. The t r i a l 

c o u r t c o n d u c t e d a b e n c h t r i a l o v e r t h e c o u r s e o f two days i n 

M a r c h 2010, a t w h i c h o r e t e n u s and d o c u m e n t a r y e v i d e n c e were 

p r e s e n t e d . T h a t e v i d e n c e t e n d e d t o show t h e f o l l o w i n g 

p e r t i n e n t f a c t s . 

The h u s b a n d , who was 6 3 y e a r s o l d a t t h e t i m e o f t h e 

t r i a l , owned and o p e r a t e d h i s own l a w p r a c t i c e i n F a y e t t e ; t h e 

h u s b a n d had w o r k e d as an a t t o r n e y t h r o u g h o u t t h e c o u r s e o f t h e 

p a r t i e s ' m a r r i a g e . The h u s b a n d t e s t i f i e d t h a t h i s income f o r 

2008 had been $65,949 and t h a t h i s income f o r 2009 had been 

$39,043. The w i f e d i s p u t e d t h e h u s b a n d ' s t e s t i m o n y c o n c e r n i n g 

t h e h u s b a n d ' s i n c o m e , i n d i c a t i n g t h a t , "on a bad y e a r , a s l o w 

y e a r , [ t h e h u s b a n d ] p r o b a b l y made [ $ ] 2 0 0 , 0 0 0 . " Her o p i n i o n as 

t o t h e h u s b a n d ' s income was b a s e d l a r g e l y on t h e p a r t i e s ' 

l i f e s t y l e . 
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The h u s b a n d ' s " S o c i a l S e c u r i t y S t a t e m e n t , " d a t e d June 19, 

2009, was s u b m i t t e d i n t o e v i d e n c e . T h a t document i n d i c a t e d 

t h a t t h e hu s b a n d ' s a v e r a g e " t a x e d M e d i c a r e e a r n i n g s " f r o m 1997 

t o 2007 was a p p r o x i m a t e l y $33,000. However, b o t h p a r t i e s 

a g r e e d t h a t t h e h u s b a n d had more income t h a n was r e f l e c t e d i n 

t h a t document. F u r t h e r m o r e , b o t h p a r t i e s t e s t i f i e d t h a t t h e 

h u s b a n d was p a i d i n c a s h f o r some o f t h e l e g a l work he 

p e r f o r m e d . The h u s b a n d t e s t i f i e d t h a t he " d i d n ' t do as good 

a j o b as [ h e ] p r o b a b l y s h o u l d h a v e , b u t [ t h a t h e ] d i d a b e t t e r 

j o b t h a n [ h e h a d ] done i n t h e p a s t , " o f k e e p i n g up w i t h t h e 

amount o f c a s h t h a t was coming i n t o h i s l a w f i r m . The h u s b a n d 

a l s o a d m i t t e d t h a t t h e r e p r o b a b l y had been some i n a c c u r a c i e s 

i n h i s p a s t t a x r e t u r n s . 

O t h e r t h a n o c c a s i o n a l l y w o r k i n g f o r t h e h u s b a n d ' s l a w 

p r a c t i c e , t h e w i f e , who was 44 y e a r s o l d a t t h e t i m e o f t h e 

t r i a l , h a d n o t w o r k e d o u t s i d e o f t h e home d u r i n g t h e c o u r s e o f 

t h e p a r t i e s ' m a r r i a g e . The w i f e t e s t i f i e d t h a t t h e h u s b a n d 

h a d n o t w a n t e d h e r t o work o u t s i d e o f t h e home a n d t h a t she 

h a d h o n o r e d t h a t r e q u e s t . D u r i n g t h e c o u r s e o f t h e p a r t i e s ' 

m a r r i a g e , t h e w i f e h a d o b t a i n e d a c o l l e g e e d u c a t i o n a n d a 

m a s t e r ' s d e g r e e f r o m t h e U n i v e r s i t y o f A l a b a m a . The w i f e ' s 
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d e p o s i t i o n t e s t i m o n y , some o f w h i c h was r e a d a t t r i a l , 

i n d i c a t e d t h a t b e c a u s e o f a h e r n i a t e d d i s k h e r s t a n d i n g and 

l i f t i n g a b i l i t i e s a r e i m p a i r e d b u t t h a t she b e l i e v e d she c o u l d 

be e m p l o y e d so l o n g as t h e employment d i d n o t r e q u i r e h e r t o 

s t a n d f o r l o n g p e r i o d s o r t o l i f t t o o much. However, a t 

t r i a l , t h e w i f e t e s t i f i e d t h a t she had been " s e d a t e d " d u r i n g 

h e r d e p o s i t i o n . The w i f e t e s t i f i e d t h a t she had n o t s e a r c h e d 

f o r employment d u r i n g t h e p a r t i e s ' s e p a r a t i o n b e c a u s e she had 

s p e n t s i g n i f i c a n t amounts o f h e r t i m e r e c e i v i n g " p a i n s h o t s " 

and " t r i g g e r p o i n t s " and a t t e n d i n g p h y s i c a l t h e r a p y . The w i f e 

t e s t i f i e d t h a t she had "a l o t o f l o w e r b a c k p a i n , " "some u p p e r 

b a c k p a i n , " "a l o t o f l e g c r a m p s , " "a l o t o f b l a d d e r i s s u e s , " 

m i g r a i n e h e a d a c h e s , and " j u s t a l o t o f p e l v i c i s s u e s , c h r o n i c 

p e l v i c i s s u e s t h a t c a u s e [ ] a l o t o f g r e a t p a i n . " The w i f e 

t e s t i f i e d t h a t she was r e c e i v i n g t r e a t m e n t f o r e a c h o f t h e 

a b o v e - l i s t e d a i l m e n t s . The h u s b a n d t e s t i f i e d t h a t he t h o u g h t 

t h a t t h e w i f e c o u l d w o r k ; however, he t e s t i f i e d t h a t she c o u l d 

n o t s t a n d f o r l o n g p e r i o d s . 

I t i s u n d i s p u t e d t h a t t h e p a r t i e s owned a s u b s t a n t i a l 

amount o f r e a l and p e r s o n a l p r o p e r t y , i n c l u d i n g m u l t i p l e 

p a r c e l s o f l a n d , r e t i r e m e n t and b r o k e r a g e a c c o u n t s , and 
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c e r t i f i c a t e s o f d e p o s i t w o r t h a p p r o x i m a t e l y $ 3 5 0 , 0 0 0 . A t t h e 

t i m e o f t h e t r i a l , t h e p a r t i e s owned a 2002 T o y o t a S e q u o i a 

s p o r t - u t i l i t y v e h i c l e , a 1997 M e r c e d e s Benz E320 a u t o m o b i l e , 

a 2000 F o r d F-150 p i c k u p t r u c k , a 1978 C h e v r o l e t C o r v e t t e 

a u t o m o b i l e , a 2000 C h e v r o l e t 1500 p i c k u p t r u c k , a 1997 F o r d F-

150 p i c k u p t r u c k , and a 1978 GMC p i c k u p t r u c k . The p a r t i e s 

a l s o owned a Sea-Doo p e r s o n a l w a t e r c r a f t , a J o h n D e e r e 950 

t r a c t o r , a 1998 E-GO g o l f c a r t , a 1 6 - f o o t 1978 V I P p o w e r b o a t 

a l o n g w i t h a b o a t t r a i l e r , and a " p u l l - b e h i n d " t r a i l e r . I n 

a d d i t i o n , t h e w i f e owned j e w e l r y , f i v e p i e c e s o f w h i c h had a 

c o m b i n e d " e s t i m a t e d r e p l a c e m e n t v a l u e " o f $ 8 8 , 5 0 0 . The 

p a r t i e s a p p a r e n t l y a c q u i r e d a l l t h e a b o v e - m e n t i o n e d p r o p e r t y , 

w h e t h e r r e a l o r p e r s o n a l , e i t h e r t h r o u g h i n h e r i t a n c e o r by 

p a y i n g c a s h . The p a r t i e s had no d e b t a s s o c i a t e d w i t h any o f 

t h e p r o p e r t y . 

The p a r t i e s were members o f t h e F a y e t t e C o u n t y C o u n t r y 

C l u b , where t h e y owned a " g o l f s h e d . " The h u s b a n d t e s t i f i e d 

t h a t t h e p a r t i e s w o u l d t a k e one v a c a t i o n a n n u a l l y ; t h e w i f e 

t e s t i f i e d t h a t t h e p a r t i e s w o u l d t a k e m u l t i p l e v a c a t i o n s 

a n n u a l l y . The p a r t i e s a l s o were members o f a b o o s t e r c l u b 

a s s o c i a t e d w i t h U n i v e r s i t y o f Alabama a t h l e t i c s t h a t p e r m i t t e d 
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them t o p u r c h a s e f o u r s e t s o f s e a s o n t i c k e t s t o U n i v e r s i t y o f 

A labama f o o t b a l l games. 

A l t h o u g h t h e p a r t i e s had no d e b t a t t h e t i m e t h e y 

s e p a r a t e d , b o t h o f them i n c u r r e d d e b t d u r i n g t h e p e n d e n c y o f 

t h e d i v o r c e p r o c e e d i n g . The h u s b a n d t e s t i f i e d t h a t , s i n c e 

f i l i n g f o r d i v o r c e f r o m t h e w i f e , he had i n c u r r e d $64,785.89 

i n "bank d e b t " a t C i t i z e n s Bank o f F a y e t t e . F u r t h e r , F o w l e r 

O i l Company b i l l e d t h e h u s b a n d $2,799.74 f o r g a s o l i n e c h a r g e s . 

The h u s b a n d t e s t i f i e d t h a t he had opened an a c c o u n t w i t h 

F o w l e r O i l Company so t h a t t h e w i f e and one o f h i s sons c o u l d 

p u r c h a s e g a s o l i n e d u r i n g t h e p a r t i e s ' s e p a r a t i o n . The p a r t i e s 

had a l s o i n c u r r e d $4,684.63 i n c h a r g e s a t a pharmacy. 

From t h e t i m e t h a t t h e h u s b a n d f i l e d f o r a d i v o r c e t o t h e 

t i m e o f t r i a l , t h e w i f e had b o r r o w e d $86,000. She t e s t i f i e d 

t h a t she had u s e d t h e b o r r o w e d f u n d s t o pay f o r l i v i n g 

e x p e n s e s and a t t o r n e y ' s f e e s . The w i f e a l s o t e s t i f i e d t h a t 

she had c h a r g e d t o a c r e d i t c a r d a p p r o x i m a t e l y $1,000 f o r 

m e d i c a l c o - p a y s s i n c e t h e h u s b a n d had f i l e d f o r a d i v o r c e . 

The h u s b a n d t e s t i f i e d t h a t f r o m t h e t i m e t h e p a r t i e s 

s e p a r a t e d u n t i l he f i l e d f o r a d i v o r c e , t h e w i f e had u s e d a 

c r e d i t c a r d f o r h e r m o n t h l y e x p e n s e s . The h u s b a n d t e s t i f i e d 
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t h a t t h e m o n t h l y c h a r g e s f o r t h e w i f e ' s c r e d i t c a r d were 

a p p r o x i m a t e l y $1,000, w h i c h he p a i d . The h u s b a n d a l s o 

t e s t i f i e d t h a t he had g i v e n t h e w i f e a p p r o x i m a t e l y $200 i n 

c a s h p e r week. The w i f e i n t r o d u c e d a b u d g e t a t t r i a l 

i n d i c a t i n g t h a t h e r m o n t h l y e x p e n s e s were $7,379.91; t h e w i f e 

t e s t i f i e d e x t e n s i v e l y as t o how she a r r i v e d a t t h a t amount. 

She s t a t e d t h a t she was r e q u e s t i n g an award o f a t l e a s t $5,000 

p e r month as a l i m o n y . 

The p a r t i e s ' y o u n g e r c h i l d was e n r o l l e d i n c o l l e g e , and 

t h e h u s b a n d had been p a y i n g f o r h i s t u i t i o n and a g r e e d t o 

c o n t i n u e t o do s o . The h u s b a n d a l s o i n d i c a t e d t h a t he w o u l d 

pay f o r t h e c h i l d ' s h e a l t h i n s u r a n c e w h i l e he was e n r o l l e d i n 

c o l l e g e . 

The t r i a l c o u r t e n t e r e d a d i v o r c e j u d g m e n t on May 3, 

2010. Among o t h e r t h i n g s , t h e t r i a l c o u r t d i v i d e d t h e m a r i t a l 

a s s e t s i n a manner s l i g h t l y f a v o r i n g t h e w i f e , and i t o r d e r e d 

t h e h u s b a n d t o pay t h e w i f e $1,500 p e r month i n p e r i o d i c 

a l i m o n y . The t r i a l c o u r t o r d e r e d t h e h u s b a n d t o pay t h e d e b t 

i n c u r r e d i n h i s name t h a t was owed t o C i t i z e n s Bank and t h e 

d e b t t o F o w l e r O i l , and i t o r d e r e d t h e w i f e t o pay t h e 86,000 

d e b t she had i n c u r r e d s i n c e t h e p a r t i e s ' s e p a r a t i o n , as w e l l 
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as t h e d e b t owed t o t h e pharmacy. The t r i a l c o u r t a l s o 

o r d e r e d t h e h u s b a n d t o pay f o r a l l t h e p a r t i e s ' y o u n g e s t s o n ' s 

c o l l e g e e x p e n s e s and t o pay $10,000 t o w a r d t h e w i f e ' s 

a t t o r n e y ' s f e e s . The w i f e a p p e a l s . 

The s t a n d a r d by w h i c h t h i s c o u r t r e v i e w s a j u d g m e n t 

f o l l o w i n g an o r e t e n u s p r o c e e d i n g i s w e l l s e t t l e d . 

"'When o r e t e n u s e v i d e n c e i s 
p r e s e n t e d , a p r e s u m p t i o n o f c o r r e c t n e s s 
e x i s t s as t o t h e t r i a l c o u r t ' s f i n d i n g s on 
i s s u e s o f f a c t ; i t s j u d g m e n t b a s e d on t h e s e 
f i n d i n g s o f f a c t w i l l n o t be d i s t u r b e d 
u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , o r 
a g a i n s t t h e g r e a t w e i g h t o f t h e e v i d e n c e . 
J & M B a i l B o n d i n g Co. v. Hayes, 748 So. 2d 
198 ( A l a . 1 9 9 9 ) ; G a s t o n v. Ames, 514 So. 2d 
877 ( A l a . 1 9 8 7 ) . . . . However, when t h e 
t r i a l c o u r t i m p r o p e r l y a p p l i e s t h e l a w t o 
[ t h e ] f a c t s , no p r e s u m p t i o n o f c o r r e c t n e s s 
e x i s t s as t o t h e t r i a l c o u r t ' s j u d g m e n t . 
A l l s t a t e I n s . Co. v. S k e l e t o n , 675 So. 2d 
377 ( A l a . 1 9 9 6 ) ; M a r v i n ' s , I n c . v. 
R o b e r t s o n , 60 8 So. 2d 391 ( A l a . 1992 ); 
G a s t o n , 514 So. 2d a t 878; S m i t h v. S t y l e  
A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1 9 8 5 ) ; League v. M c D o n a l d , 355 So. 2d 695 
( A l a . 1 9 7 8 ) . " Q u e s t i o n s o f l a w a r e n o t 
s u b j e c t t o t h e o r e t e n u s s t a n d a r d o f 
r e v i e w . " Reed v. B o a r d o f T r u s t e e s f o r  
A l a b ama S t a t e U n i v . , 778 So. 2d 7 91 , 793 
n.2 ( A l a . 2 0 0 0 ) . A t r i a l c o u r t ' s 
c o n c l u s i o n s on l e g a l i s s u e s c a r r y no 
p r e s u m p t i o n o f c o r r e c t n e s s on a p p e a l . Ex  
p a r t e C a s h , 624 So. 2d 576, 577 ( A l a . 
1 9 9 3 ) . T h i s c o u r t r e v i e w s t h e a p p l i c a t i o n 
o f l a w t o f a c t s de novo. A l l s t a t e , 675 So. 
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2d a t 379 ("[Where t h e f a c t s b e f o r e t h e 
t r i a l c o u r t a r e e s s e n t i a l l y u n d i s p u t e d and 
t h e c o n t r o v e r s y i n v o l v e s q u e s t i o n s o f l a w 
f o r t h e c o u r t t o c o n s i d e r , t h e [ t r i a l ] 
c o u r t ' s j u d g m e n t c a r r i e s no p r e s u m p t i o n o f 
c o r r e c t n e s s . " ) . ' " 

F a r m e r s I n s . Co. v. P r i c e - W i l l i a m s A s s o c . , I n c . , 873 So. 2d 

252, 254-55 ( A l a . C i v . App. 2003) ( q u o t i n g C i t y o f P r a t t v i l l e 

v. P o s t , 831 So. 2d 622, 627-28 ( A l a . C i v . App. 2 0 0 2 ) ) . 

The w i f e f i r s t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n n o t 

a l l o w i n g h e r t o d i s c o v e r t h e h u s b a n d ' s c e l l u l a r - t e l e p h o n e 

r e c o r d s . " D i s c o v e r y m a t t e r s a r e w i t h i n t h e t r i a l c o u r t ' s 

s o u n d d i s c r e t i o n , and t h i s C o u r t w i l l n o t r e v e r s e a t r i a l 

c o u r t ' s r u l i n g on a d i s c o v e r y i s s u e u n l e s s t h e t r i a l c o u r t has 

c l e a r l y e x c e e d e d i t s d i s c r e t i o n . " Ex p a r t e Ocwen Fed. Bank, 

FSB, 872 So. 2d 810, 813 ( A l a . 2003) ( c i t i n g Home I n s . Co. v.  

R i c e , 585 So. 2d 859, 862 ( A l a . 1 9 9 1 ) ) . 

I n December 2008, t h e w i f e f i l e d a n o t i c e o f i n t e n t t o 

s e r v e a t h i r d - p a r t y s ubpoena on t h e h u s b a n d ' s c e l l u l a r -

t e l e p h o n e c a r r i e r . The h u s b a n d o b j e c t e d t o t h e i s s u a n c e o f 

t h e t h i r d - p a r t y subpoena on t h e b a s i s t h a t some o f t h e 

c e l l u l a r - t e l e p h o n e r e c o r d s were s u b j e c t t o a t t o r n e y - c l i e n t 

p r i v i l e g e . On F e b r u a r y 19, 2009, t h e t r i a l c o u r t e n t e r e d an 

o r d e r a l l o w i n g t h e t h i r d - p a r t y subpoena t o be i s s u e d t o t h e 
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h u s b a n d ' s c e l l u l a r - t e l e p h o n e c a r r i e r ; h owever, t h e t r i a l c o u r t 

o r d e r e d t h a t t h e c e l l u l a r - t e l e p h o n e r e c o r d s be d e l i v e r e d 

d i r e c t l y t o t h e t r i a l c o u r t so t h a t t h e h u s b a n d ' s c o u n s e l 

c o u l d r e v i e w t h e r e c o r d s and i d e n t i f y any p a r t s o f t h e r e c o r d s 

t h a t t h e h u s b a n d c o n t e n d e d were c o v e r e d by a t t o r n e y - c l i e n t 

p r i v i l e g e . The h u s b a n d ' s c e l l u l a r - t e l e p h o n e r e c o r d s were n o t 

d e l i v e r e d t o t h e t r i a l c o u r t u n t i l t h e day b e f o r e t r i a l -¬

more t h a n one y e a r a f t e r t h e t r i a l c o u r t o r d e r e d t h a t t h e 

s u bpoena c o u l d be i s s u e d . A t t h e t r i a l , t h e t r i a l c o u r t 

d e c l i n e d t o a l l o w t h e w i f e t o d i s c o v e r t h e c e l l u l a r - t e l e p h o n e 

r e c o r d s b e c a u s e , t h e t r i a l c o u r t s t a t e d , o f t h e l a c k o f t i m e 

f o r t h e h u s b a n d ' s c o u n s e l t o r e v i e w t h e r e c o r d s and b e c a u s e 

t h e t e l e p h o n e r e c o r d s were n o t r e l e v a n t t o any i s s u e s i n t h e 

c a s e . 

A labama r e c o g n i z e s a b r o a d r i g h t o f d i s c o v e r y . 

" D i s c o v e r y s h o u l d be p e r m i t t e d i f t h e r e i s any l i k e l i h o o d t h a t 

t h e i n f o r m a t i o n s o u g h t w i l l a i d t h e p a r t y s e e k i n g d i s c o v e r y i n 

t h e p u r s u i t o f h i s c l a i m o r d e f e n s e . D i s c o v e r y i s n o t l i m i t e d 

t o m a t t e r s t h a t w o u l d be a d m i s s i b l e as e v i d e n c e i n t h e t r i a l 

o f t h e l a w s u i t . " Ex p a r t e AMI West Alabama Gen. Hosp., 582 

So. 2d 484, 485 ( A l a . 1 9 9 1 ) . The w i f e a r g u e s t h a t t h e 
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t e l e p h o n e r e c o r d s were r e l e v a n t t o w h e t h e r t h e h u s b a n d had 

c o m m i t t e d a d u l t e r y and t h a t a d u l t e r y was an i s s u e i n t h e c a s e . 

However, t h e o n l y r e f e r e n c e t o a d u l t e r y i n t h e w i f e ' s f i l i n g s 

o r t e s t i m o n y was a s i n g l e q u e s t i o n i n a s e t o f 

i n t e r r o g a t o r i e s . The w i f e d i d n o t o f f e r any t e s t i m o n y a t 

t r i a l r e l a t i n g t o any a l l e g e d a d u l t e r y o f t h e h u s b a n d o r t o 

any names o r t e l e p h o n e numbers o f a l l e g e d p a r a m o u r s . Thus, as 

t h e t r i a l c o u r t d e t e r m i n e d , a d u l t e r y by t h e h u s b a n d does n o t 

a p p e a r t o have been an i s s u e i n t h e c a s e . B e c a u s e t h e w i f e 

d i d n o t a s s e r t any c l a i m s o f a d u l t e r y by t h e h u s b a n d , and 

b e c a u s e t h e w i f e d i d n o t p r o v i d e any t e s t i m o n y r e l a t i n g t o t h e 

i s s u e o f a d u l t e r y by t h e h u s b a n d , we c a n n o t c o n c l u d e t h a t t h e 

t r i a l c o u r t e r r e d when i t d e t e r m i n e d t h a t t h e c e l l u l a r -

t e l e p h o n e r e c o r d s were n o t r e l e v a n t t o t h e i s s u e s i n t h e c a s e 

and, a c c o r d i n g l y , d e c l i n e d t o a l l o w t h e w i f e t o d i s c o v e r t h e 

hu s b a n d ' s c e l l u l a r - t e l e p h o n e r e c o r d s . 

The w i f e n e x t a r g u e s t h a t t h e t r i a l c o u r t ' s award o f 

p e r i o d i c a l i m o n y was i n s u f f i c i e n t . The w i f e a l s o a r g u e s t h a t 

t h e t r i a l c o u r t e r r e d i n i t s a l l o c a t i o n o f t h e p a r t i e s ' d e b t . 

"An award o f a l i m o n y and t h e d i v i s i o n o f m a r i t a l 
p r o p e r t y a r e c o n s i d e r e d t o g e t h e r and a r e m a t t e r s 
w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t . C a r t e r v.  
C a r t e r , 934 So. 2d 40 6 ( A l a . C i v . App. 2005) ( c i t i n g 
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Ex p a r t e D u r b i n , 818 So. 2d 404, 408 ( A l a . 2 0 0 1 ) ) . 
B e c a u s e t h o s e m a t t e r s a r e i n t e r r e l a t e d , t h e e n t i r e 
j u d g ment must be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r 
t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n as t o e i t h e r 
i s s u e . See [Harmon v.] Harmon, [928 So. 2d 295 
( A l a . C i v . App. 2 0 0 5 ) ] . F u r t h e r m o r e , a p r o p e r t y 
d i v i s i o n does n o t have t o be e q u a l , b u t i t must be 
e q u i t a b l e , J.H.F. v. P.S.F., 835 So. 2d 1024 ( A l a . 
C i v . App. 2 0 0 2 ) , and i t must be ' s u p p o r t e d by t h e 
p a r t i c u l a r f a c t s o f t h e c a s e , ' Ex p a r t e E l l i o t t , 782 
So. 2d 308, 311 ( A l a . 2 0 0 0 ) . The d e t e r m i n a t i o n o f 
what i s e q u i t a b l e i s a m a t t e r o f d i s c r e t i o n f o r t h e 
t r i a l c o u r t . See C a r t e r , s u p r a . " 

C l e m e n t s v. C l e m e n t s , 990 So. 2d 383, 390 ( A l a . C i v . App. 

2 0 0 7 ) . The t r i a l c o u r t s h o u l d c o n s i d e r s e v e r a l f a c t o r s when 

d e t e r m i n i n g a p a r t y ' s need f o r a l i m o n y and when d i v i d i n g 

m a r i t a l p r o p e r t y , i n c l u d i n g " ' t h e l e n g t h o f t h e m a r r i a g e , t h e 

age and h e a l t h o f t h e p a r t i e s , t h e f u t u r e employment p r o s p e c t s 

o f t h e p a r t i e s , t h e s o u r c e , v a l u e , and t y p e o f p r o p e r t y owned, 

and t h e s t a n d a r d o f l i v i n g t o w h i c h t h e p a r t i e s have become 

a c c u s t o m e d d u r i n g t h e m a r r i a g e . ' " Ex p a r t e E l l i o t t , 782 So. 

2d 308, 311 ( A l a . 2000) ( q u o t i n g N o w e l l v. N o w e l l , 474 So. 2d 

1128, 1129 ( A l a . C i v . App. 1 9 8 5 ) ) . 

W i t h r e s p e c t t o i t s award o f p e r i o d i c a l i m o n y , t h e t r i a l 

c o u r t s t a t e d i n i t s j u d g m e n t : 

"At t r i a l , t h e Husband was 63 and t h e W i f e was 
44. The W i f e d e s c r i b e d v a r i o u s h e a l t h c o n d i t i o n s 
t h a t she s t a t e d i n t e r f e r e d w i t h h e r a b i l i t y t o 
become e m p l o y e d , b u t t h e e v i d e n c e shows t h a t she i s 
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h i g h l y e d u c a t e d and i n t e l l i g e n t and can r e a s o n a b l y 
be e x p e c t e d t o o b t a i n g a i n f u l employment i n t h e 
f u t u r e . She d i d n o t work d u r i n g most o f t h e 
m a r r i a g e , however, and p e r i o d i c a l i m o n y i s due t o be 
awarded. I n v i e w o f t h e f a c t o r s l i s t e d i n t h i s 
o r d e r as w e l l as o t h e r f a c t o r s e s t a b l i s h e d by t h e 
e v i d e n c e ( i n c l u d i n g b u t n o t l i m i t e d t o t h e income 
a n a l y s i s as p r e v i o u s l y n o t e d ) , t h e Husband s h a l l pay 
th e sum o f one t h o u s a n d f i v e h u n d r e d d o l l a r s 
($1,500) i n p e r i o d i c a l i m o n y t o t h e W i f e e a c h month, 
w i t h e a c h payment due by t h e 5 t h day o f e a c h month. 
W h i l e t h i s i s s u b s t a n t i a l l y l e s s t h a n t h e $5,000 t o 
$7,000 t h e W i f e s o u g h t , i t i s t h e a p p r o p r i a t e amount 
s u p p o r t e d by t h e e v i d e n c e p r e s e n t e d i n v i e w o f t h e 
income e v i d e n c e . " 

The t r i a l c o u r t ' s a n a l y s i s o f t h e p a r t i e s ' income a p p e a r e d 

e a r l i e r i n i t s j u d g m e n t . I n t h a t p a r t o f t h e j u d g m e n t , t h e 

t r i a l c o u r t s t a t e d : 

" T hrough most o f t h e m a r r i a g e , t h e p a r t i e s 
a p p e a r t o have e n j o y e d a r e l a t i v e l y a f f l u e n t 
l i f e s t y l e . The o n l y i d e n t i f i e d s u b s t a n t i v e s o u r c e 
o f income was f r o m t h e Husband's l a w p r a c t i c e . The 
e v i d e n c e a t t r i a l e s t a b l i s h e d t h a t t h e p r a c t i c e has 
o p e r a t e d p r i n c i p a l l y i n c a s h i n b o t h r e c e i p t s and 
e x p e n d i t u r e s w i t h t h e W i f e ' s knowledge and c o n s e n t . 
T h r o u g h o u t t h e m a r r i a g e , t h e Husband r o u t i n e l y l e f t 
c a s h a t h i s l a w o f f i c e f o r t h e W i f e t o p i c k up and 
s p e n d . The Husband t e s t i f i e d he r a r e l y b i l l s 
c l i e n t s f o r s e r v i c e s , does n o t n e c e s s a r i l y m a i n t a i n 
r e c e i p t s , engages i n l i m i t e d b o o k k e e p i n g a c t i v i t y , 
and c o u l d n o t e s t i m a t e how much c a s h was t a k e n i n on 
an a n n u a l b a s i s . A t t r i a l , t h e W i f e g u e s s e d a t t h e 
amount o f money she t h i n k s t h e Husband made b a s e d on 
th e l i f e s t y l e t h e y l e d ; however, t h e c o u r t c a n n o t 
make an award o f a l i m o n y o r o t h e r d i v i s i o n b a s e d on 
s p e c u l a t i o n and c o n j e c t u r e . The j o i n t t a x r e t u r n o f 
th e p a r t i e s ( a c k n o w l e d g e d and a d o p t e d by t h e W i f e 
d u r i n g t h e m a r r i a g e ) c o n t r a d i c t s t h e a s s e r t i o n t h a t 
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more money was r e c e i v e d . An a n a l y s i s o f t h e W i f e ' s 
T r i a l E x h i b i t 1 and o t h e r e x h i b i t s showed t h a t t h e 
Husband's r e p o r t e d a v e r a g e a n n u a l income f o r t h e 
y e a r s 1997-2009 (a 1 3 - y e a r p e r i o d ) was a p p r o x i m a t e l y 
$34,000. T h i s i n c l u d e d a y e a r ( 2 0 0 4 ) , h owever, 
where h i s r e p o r t e d income was s e v e r a l t i m e s g r e a t e r 
t h a n p r i o r o r s u b s e q u e n t y e a r s . E x c l u d i n g 2004 
( w h i c h c o u l d be c o n s i d e r e d an o u t l i e r ) , t h e r e p o r t e d 
income a v e r a g e d a p p r o x i m a t e l y $26,000. F u r t h e r , 
t h e s e amounts i n c l u d e s u b s t a n t i a l i n t e r e s t income 
e a c h y e a r f r o m t h e i n v e s t m e n t s t h a t a r e b e i n g 
d i v i d e d by t h i s o r d e r . T h e r e f o r e , t h e income 
r e p o r t e d by t h e p a r t i e s c a n n o t be r e c o n c i l e d w i t h 
t h e W i f e ' s g u e s s e s a b o u t t h e a c t u a l i n c o m e , n o r can 
t h e amounts j u s t i f y t h e e x p e n s e s b e i n g c l a i m e d by 
t h e W i f e . 

"The Husband t e s t i f i e d t h a t t h e e c o n o m i c c l i m a t e 
i n t h e l o c a t i o n where he p r a c t i c e s had d r a s t i c a l l y 
c h a n g e d f o r t h e w o rse i n t h e r e c e n t y e a r s . I t i s 
known t h a t t h e r e c e s s i o n has c a u s e d s i g n i f i c a n t 
d e c r e a s e s i n income f o r many a t t o r n e y s , c a u s i n g many 
t o c l o s e t h e i r p r a c t i c e s . The Husband f u r t h e r 
t e s t i f i e d t h a t h i s income was g r e a t e r when he was 
a b l e t o o b t a i n p e r s o n a l i n j u r y c a s e s i n p r i o r y e a r s . 
The Husband t e s t i f i e d t h a t t h o s e c a s e s were n o t 
c o m i n g i n t o h i s o f f i c e b a s e d on a d v e r t i s i n g f r o m 
o t h e r f i r m s . The e x p l a n a t i o n g i v e n by t h e Husband 
a b o u t t h e d e c r e a s e i n income was s u p p o r t e d by t h e 
e v i d e n c e . F u r t h e r , t h e Husband was 63 a t t h e t i m e 
o f t r i a l . Case la w e s t a b l i s h e s t h a t t h e c o u r t 
c a n n o t make a s p o u s e work more t h a n he o r she l i k e l y 
w o u l d have w o r k e d had t h e p a r t i e s s t a y e d m a r r i e d . 
The e v i d e n c e does n o t e s t a b l i s h t h a t t h e Husband 
v o l u n t a r i l y r e d u c e d h i s income t o a v o i d p a y i n g 
a l i m o n y o r f o r p u r p o s e s r e l a t e d t o t h e d i v o r c e . " 

The w i f e a r g u e s t h a t t h e t r i a l c o u r t ' s f i n d i n g o f f a c t 

w i t h r e g a r d t o t h e h u s b a n d ' s income was n o t s u p p o r t e d by t h e 

e v i d e n c e . As q u o t e d above, t h e t r i a l c o u r t , r e l y i n g on t r i a l 
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e x h i b i t s i n c l u d i n g t h e h u s b a n d ' s S o c i a l S e c u r i t y s t a t e m e n t , 

f o u n d t h a t t h e h u s b a n d ' s a v e r a g e a n n u a l income f o r t h e 13 

y e a r s p r e c e d i n g t h e d i v o r c e was a p p r o x i m a t e l y $34,000. I t i s 

a p p a r e n t f r o m o u r r e v i e w t h a t t h e t r i a l c o u r t , i n a r r i v i n g a t 

t h a t f i g u r e , added t h e amounts l i s t e d i n t h e h u s b a n d ' s S o c i a l 

S e c u r i t y s t a t e m e n t f o r t h e y e a r s 1997 t o 2007 t o t h e h u s b a n d ' s 

a d j u s t e d g r o s s income as r e f l e c t e d i n h i s f e d e r a l i n c o m e - t a x 

r e t u r n s f o r 2008 and 2009 and d i v i d e d t h a t number by 13. The 

p r o b l e m w i t h t h a t a p p r o a c h i s t h a t t h e h u s b a n d h i m s e l f 

t e s t i f i e d t h a t t h e amounts c o n t a i n e d i n h i s S o c i a l S e c u r i t y 

s t a t e m e n t were n o t an a c c u r a t e r e f l e c t i o n o f h i s t r u e income 

d u r i n g t h o s e y e a r s , as shown by t h e f o l l o w i n g e x c h a n g e a t 

t r i a l : 

"Q. [ A t t o r n e y f o r t h e w i f e : ] I'm g o i n g t o show 
you what I have marked as D e f e n d a n t ' s E x h i b i t 1. 
Can you i d e n t i f y t h a t document f o r me? 

"A. I t s a y s , 'Your S o c i a l S e c u r i t y S t a t e m e n t , ' 'June 
1 9 t h , 2009.' 

"Q. A l l r i g h t . And whose S o c i a l S e c u r i t y s t a t e m e n t 
does t h a t i n d i c a t e t h a t i t ' s f o r ? 

"A. W i l l i a m A. G r o c h o l s k i . 

"Q. And i s t h a t you? 

"A. W e l l , I have a son W i l l i a m A., b u t I assume i t ' s 
m ine. Y e s , s i r . 
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"Q. And t h i s i s a l i s t o f y o u r income f r o m 1962 t o 
2007; i s t h a t c o r r e c t ? 

"A. I d o n ' t u n d e r s t a n d S o c i a l S e c u r i t y -¬
" [ A t t o r n e y f o r t h e h u s b a n d ] : O b j e c t t o f o r m . 
Y o u r Honor. 

"THE COURT: On t h e b a s i s o f -¬
" [ A t t o r n e y f o r t h e h u s b a n d ] : He a s k e d i f t h a t was 
h i s t a x a b l e i n c o m e . Or how e x a c t l y d i d you p h r a s e 
i t ? 

" [ A t t o r n e y f o r t h e w i f e ] : I f t h i s i s h i s income f o r 
t a x e d S o c i a l S e c u r i t y e a r n i n g s . 

" [ A t t o r n e y f o r t h e h u s b a n d ] : O k a y. I t ' s yo u r 
t a x e d S o c i a l S e c u r i t y e a r n i n g s o r y o u r t a x e d 
M e d i c a r e e a r n i n g s . I t w o u l d n ' t be a l l e a r n i n g s . 

" [ A t t o r n e y f o r t h e w i f e ] : R i g h t . 

"A. I d o n ' t u n d e r s t a n d t h e s e r e c o r d s . I d o n ' t 
u n d e r s t a n d S o c i a l S e c u r i t y p r o c e d u r e s . F o r 
i n s t a n c e , i n -- when I was 15 y e a r s o l d i n 1962, I 
d o n ' t t h i n k I f i l e d an income t a x r e t u r n . Then 
t h e r e a r e p e r i o d s o f t i m e I see h e r e -- I d o n ' t -¬
t h e s e c a n ' t be my i n c o m e s , b e c a u s e t h e r e were 
p e r i o d s when I made more t h a n t h a t . T h e r e a r e -- I 
know when I ' d g e t a c h e c k -- a g a i n , I d o n ' t 
u n d e r s t a n d t h e p r o c e s s . When I ' d g e t a c h e c k 
t h r o u g h t h e o f f i c e when I was w i t h a p a r t n e r , I ' d 
g e t a w e e k l y draw and a -- had a FICA [ ( F e d e r a l 
I n s u r a n c e C o n t r i b u t i o n s A c t ) ] . And I t h i n k t h a t ' s 
what t h i s i s , maybe, w h a t e v e r FICA -- anyway, and a 
f e d e r a l and a s t a t e d e d u c t i o n . B u t t h e n we w o u l d do 
a d i s b u r s e m e n t f o r , l e t ' s s a y -- I t h i n k she 
p r e s e n t e d i n one o f h e r r e s p o n s e s we had a $300,000 
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c a s e . W e l l , a l l we g o t on t h a t was a 1099. I 
d i d n ' t g e t any FICA t a k e n o u t o f i t and I d i d n ' t g e t 
any S o c i a l S e c u r i t y o r s t a t e and f e d e r a l t a x e s o u t 
o f i t . So I d o n ' t know how t h a t w o u l d work i n t o 
t h i s o p e r a t i o n . B u t I d o n ' t t h i n k i t w o u l d be 
r e f l e c t e d i n h e r e . 

"Q. Okay. 

"A. Now, I d o n ' t know, b u t t h a t ' s my u n d e r s t a n d i n g . 

"Q. Okay. So y o u r income w o u l d be g r e a t e r t h a n 
w h a t's r e f l e c t e d i n t h e S o c i a l S e c u r i t y s t a t e m e n t ? 

"A. T h a t ' s my u n d e r s t a n d i n g o f i t . A g a i n , I'm n o t 
a S o c i a l S e c u r i t y e x p e r t . B u t I know t h a t some o f 
t h e s e d o n ' t a p p e a r t o be t h e income t h a t I w o u l d 
have r e p o r t e d , o b v i o u s l y . " 

B e c a u s e t h e t r i a l c o u r t r e l i e d on t h e h u s b a n d ' s S o c i a l 

S e c u r i t y s t a t e m e n t t o d e t e r m i n e h i s a v e r a g e a n n u a l i n c o m e , 

t h e t r i a l c o u r t ' s f a c t u a l f i n d i n g as t o t h e h u s b a n d ' s income 

i s n o t s u p p o r t e d b y t h e e v i d e n c e o f r e c o r d . 1 

1The d i s s e n t s t a t e s t h a t t h e t r i a l c o u r t d i d n o t make a 
f i n d i n g o f f a c t as t o t h e amount o f t h e h u s b a n d ' s i n c o m e . I n 
t h u s c o n s t r u i n g t h e f i n a l j u d g m e n t , t h e d i s s e n t i s b e i n g 
o v e r l y t e c h n i c a l . A l t h o u g h i t i s t r u e t h a t t h e t r i a l c o u r t 
d i d n o t s e t o u t e x a c t l y what i t b e l i e v e d t h e h u s b a n d ' s income 
t o be, i t a n a l y z e d i n some d e t a i l t h e amount o f income 
r e p o r t e d i n t h e h u s b a n d ' s S o c i a l S e c u r i t y s t a t e m e n t an d t h e 
t a x r e t u r n s . I t u s e d t h a t a n a l y s i s t o r e j e c t t h e w i f e ' s 
t e s t i m o n y r e g a r d i n g t h e h u s b a n d ' s i n c o m e , an d i t u s e d t h a t 
a n a l y s i s t o e s t a b l i s h t h e h u s b a n d ' s a l i m o n y o b l i g a t i o n . T h u s , 
i m p l i c i t i n t h e t r i a l c o u r t ' s d e t e r m i n a t i o n was a f i n d i n g t h a t 
t h e f i g u r e s c o n t a i n e d i n t h e S o c i a l S e c u r i t y s t a t e m e n t a n d t h e 
i n c o m e - t a x r e t u r n s a c c u r a t e l y r e f l e c t e d t h e h u s b a n d ' s i n c o m e . 
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The w i f e a l s o a r g u e s t h a t , i n d e t e r m i n i n g t h e h u s b a n d ' s 

t r u e i n c o m e , t h e t r i a l c o u r t s h o u l d h a v e c o n s i d e r e d t h e 

e v i d e n c e o f t h e p a r t i e s ' l i f e s t y l e a n d t h e f a c t t h a t t h e y h a d 

no d e b t . I n i t s j u d g m e n t , t h e t r i a l c o u r t e x p r e s s l y r e f u s e d 

t o r e l y on t h a t e v i d e n c e on t h e g r o u n d t h a t any e s t i m a t e o f 

t h e p a r t i e s ' m a r i t a l i n come b a s e d on t h e i r l i f e s t y l e w o u l d be 

" s p e c u l a t i o n a n d c o n j e c t u r e . " We a g r e e w i t h t h e w i f e t h a t , i n 

so c o n c l u d i n g , t h e t r i a l c o u r t e r r e d . 

I n t h e c o n t e x t o f m a k i n g an e q u i t a b l e d i v i s i o n o f m a r i t a l 

p r o p e r t y , t h i s c o u r t has a p p r o v e d o f t h e c o n s i d e r a t i o n o f a 

p a r t y ' s l i f e s t y l e i n d e t e r m i n i n g t h a t p a r t y ' s income when t h e 

p a r t y ' s l i f e s t y l e c o n f l i c t e d w i t h t h e p a r t y ' s r e p o r t e d i n c o m e . 

I n T u r n e r v. T u r n e r , 745 So. 2d 8 80 , 8 84 ( A l a . C i v . App. 

1 9 9 9 ) , t h i s c o u r t h e l d t h a t t h e t r i a l c o u r t had n o t e r r e d i n 

i m p u t i n g income t o t h e h u s b a n d b a s e d on e v i d e n c e o f h i s income 

s e v e r a l y e a r s b e f o r e t h e judgment was e n t e r e d . The h u s b a n d 

had c l a i m e d t o have no c u r r e n t i n c o m e , b u t t h e e v i d e n c e 

i n d i c a t e d t h a t he was " ' i n t h e r e a l e s t a t e b u s i n e s s and t h e 

c o m p u t e r f i e l d and h a [ d ] m a i n t a i n e d a l i f e s t y l e w h i c h h a [ d ] 

a l l o w e d him t o a c c u m u l a t e a s s e t s w h i l e p a y i n g t h e b i l l s f o r 

h i s needs and c o n t r i b u t i n g t o t h e b i l l s o f t h e [ w i f e ] and 
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c h i l d r e n . ' " T u r n e r , 745 So. 2d a t 884 ( q u o t i n g t r i a l c o u r t ' s 

j u dgment) . Thus, p u r s u a n t t o T u r n e r , a t r i a l c o u r t i s 

p e r m i t t e d t o c o n s i d e r e v i d e n c e o f a p a r t y ' s l i f e s t y l e i n 

d e t e r m i n i n g t h a t p a r t y ' s a c t u a l i n c o m e . 2 

As i n t e r p r e t e d by t h e t r i a l c o u r t , t h e f i n a n c i a l r e c o r d s 

i n d i c a t e t h a t t h e h u s b a n d e a r n e d $34,000 a n n u a l l y . However, 

d u r i n g t h e m a r r i a g e , t h e p a r t i e s e n j o y e d a " r e l a t i v e l y 

a f f l u e n t l i f e s t y l e , " as was f o u n d by t h e t r i a l c o u r t . W i t h o u t 

g o i n g i n t o t h e m i n u t i a o f t h e p a r t i e s ' s p e n d i n g h a b i t s , w h i c h 

2We n o t e t h a t , i n t h e c o n t e x t o f m a k i n g an e q u i t a b l e 
d i v i s i o n o f m a r i t a l p r o p e r t y as w e l l as d e t e r m i n i n g f a m i l y -
s u p p o r t o b l i g a t i o n s , c o u r t s i n o t h e r j u r i s d i c t i o n s have a l s o 
a p p r o v e d o f t h e c o n s i d e r a t i o n o f t h e p a r t i e s ' l i f e s t y l e i n 
d e t e r m i n i n g income when t h e e v i d e n c e o f t h e p a r t i e s ' income so 
c o n f l i c t e d w i t h t h e e v i d e n c e o f t h e p a r t i e s ' l i f e s t y l e as t o 
make i t u n r e l i a b l e . See, e.g., J o h n s o n v. F r i t z , 406 N.W.2d 
614, 616 ( M i n n . C t . App. 1987) ( h o l d i n g t h a t "a c o u r t can t a k e 
i n t o a c c o u n t t h e l i f e s t y l e o f a s o l e b u s i n e s s owner i f t h e 
f i g u r e s o f f e r e d do n o t c o m p o r t w i t h t h e e v i d e n c e o f t h a t 
p e r s o n ' s l i f e s t y l e " ) ; M c C o r m i c k v. M c C o r m i c k , 159 V t . 472, 
477, 621 A.2d 238, 240 (1993) ( h o l d i n g t h a t " [ l ] i f e s t y l e and 
p e r s o n a l e x p e n s e s may s e r v e as t h e b a s i s f o r i m p u t i n g income 
where c o n v e n t i o n a l methods f o r d e t e r m i n i n g income a r e 
i n a d e q u a t e " ) ; and P a l a z z o v. P a l a z z o , 9 Conn. App. 486, 488¬
89, 519 A.2d 1230, 1232 (1987) ( d e c l i n i n g t o h o l d t h e t r i a l 
c o u r t i n e r r o r f o r " c o n c l u d [ i n g ] t h a t t h r o u g h t h e m a n i p u l a t i v e 
use o f c o r p o r a t e f u n d s , [a p a r t y had] m a i n t a i n e d a l i f e s t y l e 
d i s p r o p o r t i o n a t e t o t h e amount o f h i s c l a i m e d n e t m o n t h l y 
i n c o m e " and n o t i n g t h a t "'[Where a p a r t y t h r o u g h h i s own 
w r o n g f u l c o n d u c t l i m i t s t h e f i n a n c i a l e v i d e n c e a v a i l a b l e t o 
t h e c o u r t , t h a t p a r t y c a n n o t c o m p l a i n a b o u t t h e r e s u l t i n g 
c a l c u l a t i o n o f a m o n e t a r y a w a r d . ' " ( q u o t i n g V a i u s o v. V a i u s o , 
2 Conn. App. 141, 149-50, 477 A.2d 678, 684 ( 1 9 8 4 ) ) ) . 
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i s o n l y somewhat d e t a i l e d a b o v e , i t i s a p p a r e n t t h a t t h e y 

c o u l d n o t have l i v e d as t h e y d i d on t h a t amount p e r y e a r 

w i t h o u t a c c u m u l a t i n g m a s s i v e d e b t ; however, t h e y had no 

i n d e b t e d n e s s on any o f t h e i r m a j o r a s s e t s a t t h e t i m e o f t h e 

t r i a l . As p r e v i o u s l y d i s c u s s e d , b o t h p a r t i e s a g r e e d t h a t t h e 

f i n a n c i a l r e c o r d s d i d n o t a c c u r a t e l y r e f l e c t t h e income o f t h e 

h u s b a n d ' s b u s i n e s s , w h i c h t h e t r i a l c o u r t f o u n d was 

p r i n c i p a l l y o p e r a t e d on a c a s h b a s i s . 

G i v e n t h e f o r e g o i n g c i r c u m s t a n c e s , t h e t r i a l c o u r t w o u l d 

n o t have been e n g a g i n g i n s p e c u l a t i o n and c o n j e c t u r e i n u s i n g 

t h e l i f e s t y l e e v i d e n c e i n t h e r e c o r d t o compute t h e a c t u a l 

income o f t h e h u s b a n d . I t s c o n t r a r y c o n c l u s i o n was e r r o r . 

The w i f e a l s o c o n t e n d s , and we a g r e e , t h a t when a s s e s s i n g 

t h e e q u i t a b l e amount o f p e r i o d i c a l i m o n y , t h e t r i a l c o u r t 

e r r e d i n c o n s i d e r i n g t h a t t h e h u s b a n d , who was 63 y e a r s o l d a t 

t h e t i m e o f t h e t r i a l , may s t o p w o r k i n g . T h i s c o u r t has h e l d 

t h a t a t r i a l c o u r t may n o t s p e c u l a t e on f u t u r e e v e n t s t h a t may 

a f f e c t t h e income s t r e a m o f a s p o u s e when d e t e r m i n i n g p e r i o d i c 

a l i m o n y . Edwards v. E d wards, 894 So. 2d 698 ( A l a . C i v . App. 

2 0 0 3 ) . R a t h e r , i f a p a y i n g s p o u s e r e t i r e s , t h e r e b y r e d u c i n g 

h i s o r h e r i n c o m e , t h a t s p o u s e may p e t i t i o n f o r a m o d i f i c a t i o n 
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o f h i s o r h e r p e r i o d i c - a l i m o n y o b l i g a t i o n as d e t e r m i n e d by t h e 

e q u i t i e s o f t h e t h e n - e x i s t i n g c i r c u m s t a n c e s . I d . By a s s u m i n g 

t h a t t h e h u s b a n d w o u l d soon s t o p w o r k i n g , t h e t r i a l c o u r t 

c o n s i d e r e d an i m p e r m i s s i b l e f a c t o r i n d e t e r m i n i n g t h e f a i r 

amount o f p e r i o d i c a l i m o n y t o be awarded t o t h e w i f e . 

We c o n c l u d e , b a s e d on t h e f o r e g o i n g , t h a t t h e t r i a l c o u r t 

made a f a c t u a l e r r o r i n c a l c u l a t i n g t h e h u s b a n d ' s i n c o m e , a 

l e g a l e r r o r i n d e t e r m i n i n g t h a t i t was p r e c l u d e d f r o m 

c o n s i d e r i n g e v i d e n c e o f t h e p a r t i e s ' l i f e s t y l e , and a s e c o n d 

l e g a l e r r o r i n c o n s i d e r i n g a p o s s i b l e r e t i r e m e n t by t h e 

h u s b a n d . B e c a u s e i t a p p e a r s t h a t t h o s e e r r o r s i m p a c t e d t h e 

t r i a l c o u r t ' s award o f a l i m o n y , and b e c a u s e t h e q u e s t i o n o f 

a l i m o n y i s i n t e r t w i n e d w i t h t h e i s s u e o f t h e d i v i s i o n o f t h e 

m a r i t a l p r o p e r t y , see S t o n e v. S t o n e , 26 So. 3d 1232, 1236 

( A l a . C i v . App. 2 0 0 9 ) , t h e t r i a l c o u r t ' s judgment i s due t o be 

r e v e r s e d and t h e c a u s e remanded f o r r e c o n s i d e r a t i o n o f t h o s e 

a w a r d s . 

I n t h e same c o n t e x t , t h e w i f e a l s o a r g u e s t h a t t h e t r i a l 

c o u r t e r r e d i n f i n d i n g t h a t she c o u l d r e a s o n a b l y be e x p e c t e d 

t o o b t a i n g a i n f u l employment i n t h e f u t u r e . As p r e v i o u s l y 

d i s c u s s e d , t h e w i f e t e s t i f i e d t h a t she s u f f e r e d f r o m a number 

21 



2090851 

o f m a l a d i e s and t h a t , as a r e s u l t , she c o u l d n o t work. I n 

c o n t r a s t , t h e h u s b a n d t e s t i f i e d t h a t t h e w i f e was c a p a b l e o f 

w o r k i n g , w i t h t h e l i m i t a t i o n t h a t she c o u l d n o t s t a n d f o r l o n g 

p e r i o d s . The e v i d e n c e a l s o showed t h a t t h e w i f e had b o t h an 

u n d e r g r a d u a t e d e g r e e i n g e n e r a l h e a l t h s t u d i e s and a m a s t e r ' s 

d e g r e e i n h i g h e r e d u c a t i o n ; however, she had n o t been e m p l o y e d 

d u r i n g t h e m a r r i a g e , w i t h t h e e x c e p t i o n o f o c c a s i o n a l l y 

a s s i s t i n g t h e h u s b a n d a t h i s l a w o f f i c e . B a s e d on t h e 

f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t ' s f i n d i n g t h a t t h e 

w i f e was c a p a b l e o f b e i n g g a i n f u l l y e m p l o y e d was s u p p o r t e d by 

t h e e v i d e n c e ; t h u s , we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t 

e r r e d i n i t s d e t e r m i n a t i o n i n t h i s r e g a r d . See F a r m e r s I n s .  

Co., 873 So. 2d a t 254-55. 

F i n a l l y , t h e w i f e c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

i t s d i v i s i o n o f t h e p a r t i e s ' d e b t s . We do n o t r e a c h t h i s 

i s s u e . M a t t e r s o f d e b t a l l o c a t i o n a r e p a r t o f t h e d i v i s i o n o f 

t h e m a r i t a l p r o p e r t y . See Combs v. Combs, 4 So. 3d 1141, 

1149-50 ( A l a . C i v . App. 2008) ( a s s e s s i n g d i v i s i o n o f m a r i t a l 

d e b t s i n r e v i e w i n g p r o p r i e t y o f p r o p e r t y d i v i s i o n ) . The 

d i v i s i o n o f m a r i t a l p r o p e r t y , i n t u r n , i s i n t e r t w i n e d w i t h t h e 

i s s u e o f a l i m o n y . See S t o n e , 26 So. 3d a t 1236. B e c a u s e we 
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a r e r e v e r s i n g t h e t r i a l c o u r t ' s judgment w i t h r e g a r d t o i t s 

d i v i s i o n o f t h e m a r i t a l e s t a t e and i t s award o f p e r i o d i c 

a l i m o n y , t h e t r i a l c o u r t w i l l have t h e o p p o r t u n i t y , when 

e n t e r i n g a new judgment on remand, t o a d d r e s s q u e s t i o n s o f 

d e b t a l l o c a t i o n as p a r t o f i t s p r o p e r t y d i v i s i o n and award o f 

a l i m o n y . 

B a s e d on t h e f o r e g o i n g , we a f f i r m t h e t r i a l c o u r t ' s o r d e r 

d e n y i n g t h e w i f e ' s d i s c o v e r y o f t h e h u s b a n d ' s t e l e p h o n e 

r e c o r d s , we r e v e r s e t h e t r i a l c o u r t ' s d i v o r c e judgment i n s o f a r 

as i t a d d r e s s e s a l i m o n y and p r o p e r t y d i v i s i o n , and we remand 

t h e c a u s e t o t h e t r i a l c o u r t f o r t h e e n t r y o f a new judgment 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and P i t t m a n and Moore, J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Thomas, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 
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THOMAS, J u d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I c o n c u r i n s o f a r as t h e m a i n o p i n i o n a f f i r m s t h e t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t t h e w i f e was n o t e n t i t l e d t o 

d i s c o v e r t h e c e l l u l a r - t e l e p h o n e r e c o r d s o f t h e h u s b a n d an d 

i n s o f a r as i t a f f i r m s t h e t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e 

w i f e was c a p a b l e o f b e i n g g a i n f u l l y e m p l o y e d . I d i s s e n t 

i n s o f a r as t h e m a i n o p i n i o n r e v e r s e s t h e p o r t i o n o f t h e t r i a l 

c o u r t ' s j u d g m e n t d i v i d i n g t h e m a r i t a l p r o p e r t y a n d d e t e r m i n i n g 

t h e h u s b a n d ' s a l i m o n y o b l i g a t i o n . 

The t r i a l c o u r t was c o n f r o n t e d w i t h w i d e l y d i s p a r a t e 

t e s t i m o n y r e g a r d i n g t h e h u s b a n d ' s income an d t h e p a r t i e s ' 

l i v i n g e x p e n s e s . F a c e d w i t h t h e d i f f i c u l t t a s k o f r e c o n c i l i n g 

t h a t t e s t i m o n y , t h e t r i a l c o u r t was r e q u i r e d t o d e t e r m i n e t h e 

c r e d i b i l i t y o f t h e h u s b a n d an d t h e w i f e as w i t n e s s e s a n d t o 

d e t e r m i n e what w e i g h t t o g i v e t h e e v i d e n c e a n d t h e i r 

r e s p e c t i v e t e s t i m o n y . I t i s n o t t h i s c o u r t ' s f u n c t i o n t o 

d e t e r m i n e t h e c r e d i b i l i t y o f w i t n e s s e s o r t h e w e i g h t t o g i v e 

e v i d e n c e . 

"The A l a b a m a Supreme C o u r t has s t a t e d t h a t ' t h e 
l a w i s s e t t l e d t h a t w e i g h i n g e v i d e n c e i s n o t t h e 
u s u a l f u n c t i o n o f an a p p e l l a t e c o u r t . T h i s i s 
e s p e c i a l l y t r u e where ... t h e a s s e s s m e n t o f t h e 
c r e d i b i l i t y o f w i t n e s s e s i s i n v o l v e d . ' K n i g h t v.  
B e v e r l y H e a l t h C a r e Bay Manor H e a l t h C a r e C t r . , 82 0 
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So. 2d 92, 102 ( A l a . 2001) ( c i t a t i o n o m i t t e d ) . 
A c c o r d i n g l y , a p p e l l a t e c o u r t s i n t h i s s t a t e 
g e n e r a l l y do n o t r e v i e w e v i d e n c e i n o r d e r t o make 
f a c t u a l c o n c l u s i o n s ; i n s t e a d , t h e y r e v i e w j u d g m e n t s 
i n o r d e r t o d e t e r m i n e w h e t h e r t h e t r i a l c o u r t 
c o m m i t t e d r e v e r s i b l e e r r o r . " 

J.C. v. S t a t e Dep't o f Human Re s . , 986 So. 2d 1172, 1184 ( A l a . 

C i v . App. 2 0 0 7 ) . 

The t r i a l c o u r t ' s f i n d i n g t h a t t h e w i f e ' s t e s t i m o n y 

r e g a r d i n g t h e p a r t i e s ' l i v i n g e x p e n s e s amounted t o 

" s p e c u l a t i o n a n d c o n j e c t u r e " was n o t , as t h e m a i n o p i n i o n 

a s s e r t s , a f i n d i n g t h a t t h e t r i a l c o u r t t h o u g h t i t was 

p r e c l u d e d f r o m c o n s i d e r i n g l i f e s t y l e e v i d e n c e ; r a t h e r , i t was 

a f i n d i n g t h a t t h e w i f e ' s t e s t i m o n y on t h e s u b j e c t was n o t 

c r e d i b l e a n d s h o u l d be g i v e n l i t t l e w e i g h t , a d e t e r m i n a t i o n 

t h a t t h e t r i a l c o u r t was e n t i t l e d t o make. See J.C., 986 So. 

2d a t 1184. 

L i k e w i s e , t h e t r i a l c o u r t ' s f i n d i n g s r e g a r d i n g t h e 

h u s b a n d ' s r e p o r t e d i ncome do n o t i n d i c a t e , as t h e m a i n o p i n i o n 

a s s e r t s , t h a t t h e t r i a l c o u r t i m p e r m i s s i b l y r e l i e d on t h e 

h u s b a n d ' s S o c i a l S e c u r i t y s t a t e m e n t . A l t h o u g h t h e t r i a l c o u r t 

i n c l u d e d i n f o r m a t i o n i n i t s f i n d i n g s o f f a c t r e g a r d i n g t h e 

income l i s t e d on t h e h u s b a n d ' s S o c i a l S e c u r i t y s t a t e m e n t , i t 

a p p e a r s t h a t t h e t r i a l c o u r t i n c l u d e d t h a t i n f o r m a t i o n , a l o n g 
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w i t h t h e p a r t i e s ' t a x - r e t u r n i n f o r m a t i o n , t o i l l u s t r a t e t h a t 

t h e p a r t i e s ' r e p o r t e d i ncome d i d n o t a g r e e w i t h t h e e v i d e n c e 

a n d t e s t i m o n y o f t h e w i f e r e g a r d i n g t h e p a r t i e s ' l i f e s t y l e . 

The t r i a l c o u r t ' s j u d g m e n t does n o t make a d e t e r m i n a t i o n t h a t 

t h e h u s b a n d ' s income e q u a l e d t h e income on t h e S o c i a l S e c u r i t y 

s t a t e m e n t o r t h e p a r t i e s ' t a x r e t u r n s ; i t o n l y r e c i t e s t h e 

d i s p a r i t y o f t h e t e s t i m o n y a n d e v i d e n c e on t h e s u b j e c t . The 

t r i a l c o u r t d i d n o t e x p r e s s l y s t a t e what i t f o u n d t o be t h e 

a c t u a l income o f t h e h u s b a n d , a n d i t was n o t r e q u i r e d t o so 

s t a t e . B e c a u s e t h e m a i n o p i n i o n r e v e r s e s t h e t r i a l c o u r t ' s 

j u d g m e n t b a s e d on f i n d i n g s o f f a c t t h a t t h e t r i a l c o u r t d i d 

n o t a c t u a l l y make, I d i s a g r e e w i t h t h e m a i n o p i n i o n ' s 

c o n c l u s i o n on t h i s i s s u e . 3 

3The main o p i n i o n a c k n o w l e d g e s t h a t t h e t r i a l c o u r t d i d 
n o t make any f i n d i n g o f f a c t r e g a r d i n g t h e h u s b a n d ' s a c t u a l 
i n c o m e ; however, t h e main o p i n i o n t h e n s t a t e s t h a t we s h o u l d 
r e a d an i m p l i c i t f i n d i n g i n t o t h e t r i a l c o u r t ' s j u dgment so 
t h a t t h i s c o u r t may t h e n r e v e r s e t h e t r i a l c o u r t ' s j u dgment 
i n s o f a r as i t i s b a s e d on t h a t i m p l i e d f i n d i n g . Two w e l l -
e s t a b l i s h e d p r i n c i p l e s m i l i t a t e a g a i n s t t h i s c o u r t ' s i m p l y i n g 
a f i n d i n g o f f a c t and t h e n r e v e r s i n g t h e t r i a l c o u r t ' s 
j u d gment b a s e d on t h a t i m p l i e d f i n d i n g . F i r s t , when a t r i a l 
c o u r t does n o t make any s p e c i f i c f i n d i n g s o f f a c t on an i s s u e , 
we " w i l l assume t h a t t h e t r i a l c o u r t made t h o s e f i n d i n g s 
n e c e s s a r y t o s u p p o r t i t s j u d g m e n t . " Key v. A l l i s o n , [Ms. 
1090582, December 17, 2010] So. 3d , ( A l a . 2 0 1 0 ) . 
See a l s o T r a n s a m e r i c a C o m m e r c i a l F i n . C o r p . v. AmSouth Bank,  
N.A., 60 8 So. 2d 375, 378 ( A l a . 1992 ) ( " U n d e r t h e o r e t e n u s 
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I f u r t h e r d i s a g r e e w i t h t h e main o p i n i o n t h a t t h e t r i a l 

c o u r t n e c e s s a r i l y e r r e d when i t n o t e d t h a t t h e h u s b a n d was 63 

y e a r s o l d and t h e n s t a t e d t h a t " t h e c o u r t c a n n o t make a s p o u s e 

work more t h a n he o r she l i k e l y w o u l d have w o r k e d had t h e 

p a r t i e s s t a y e d m a r r i e d . " When c o n s i d e r i n g an award o f 

a l i m o n y , t h e t r i a l c o u r t i s a l l o w e d t o c o n s i d e r , among o t h e r 

f a c t o r s , t h e age o f t h e p a r t i e s and t h e i r f u t u r e employment 

p r o s p e c t s . See C l e m e n t s v. C l e m e n t s , 990 So. 2d 383, 390 ( A l a . 

C i v . App. 2 0 0 7 ) . T h e r e f o r e , I do n o t b e l i e v e t h a t i t was 

e r r o r f o r t h e t r i a l c o u r t t o c o n s i d e r t h e f a c t t h a t t h e 

h u s b a n d was n e a r i n g t h e end o f h i s w o r k i n g l i f e . 

The u l t i m a t e q u e s t i o n we a r e f a c e d w i t h i n t h i s c a s e i s 

w h e t h e r t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n d e t e r m i n i n g 

t h e d i v i s i o n o f t h e p a r t i e s ' m a r i t a l p r o p e r t y a n d i n 

r u l e , t h e t r i a l c o u r t ' s j u dgment and a l l i m p l i c i t f i n d i n g s 
n e c e s s a r y t o s u p p o r t i t c a r r y a p r e s u m p t i o n o f c o r r e c t n e s s 

" ) . S e c o n d , when c o n f r o n t e d w i t h a judgment t h a t c o n t a i n s 
an a m b i g u i t y , we s h o u l d i n t e r p r e t t h e judgment i n a way t h a t 
u p h o l d s t h e judgment r a t h e r t h a n i n a way t h a t a l l o w s f o r 
r e v e r s a l . See E a s t i s v. V e t e r a n s O i l , I n c . , [Ms. 2090409, 
December 17, 2010] So. 3d , ( A l a . C i v . App. 2010) 
( h o l d i n g t h a t , " [ f ] o l l o w i n g o u r w e l l e s t a b l i s h e d r u l e s o f 
j u d i c i a l i n t e r p r e t a t i o n , any a m b i g u i t y t h a t may be p r e s e n t i n 
... t h e t r i a l c o u r t ' s j u dgment s h o u l d be r e a d i n a way t h a t 
u p h o l d s , r a t h e r t h a n d e s t r o y s , t h e t r i a l c o u r t ' s j u d g m e n t " ) . 
T h e r e f o r e , we s h o u l d n o t r e a d a f i n d i n g o f f a c t i n t o t h e t r i a l 
c o u r t ' s judgment t h a t c a u s e s t h e judgment t o become 
r e v e r s i b l e . 
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d e t e r m i n i n g t h e h u s b a n d ' s a l i m o n y o b l i g a t i o n . I n d e c i d i n g 

t h a t q u e s t i o n , we may n o t s u b s t i t u t e o u r j u d g m e n t f o r t h a t o f 

t h e t r i a l c o u r t o r d e t e r m i n e what w e i g h t t h e t r i a l c o u r t 

s h o u l d h a v e g i v e n t o c e r t a i n e v i d e n c e . "The t r i a l c o u r t must 

be a l l o w e d t o be t h e t r i a l c o u r t ; o t h e r w i s e , we ( a p p e l l a t e 

c o u r t j u d g e s and j u s t i c e s ) r i s k g o i n g b e y o n d t h e f a m i l i a r 

s u r r o u n d i n g s o f o u r a p p e l l a t e j u r i s d i c t i o n a n d i n t o an a r e a 

w i t h w h i c h we a r e u n f a m i l i a r a n d f o r w h i c h we a r e i l l - s u i t e d 

— f a c t f i n d i n g . " Ex p a r t e R.T.S., 771 So. 2d 475, 477 ( A l a . 

2 0 0 0 ) . I a l s o n o t e t h a t , "even t h o u g h t h i s c o u r t m i g h t h a v e 

r e a c h e d a d i f f e r e n t d e c i s i o n t h a n t h a t r e a c h e d b y t h e t r i a l 

c o u r t , s u c h does n o t c o n s t i t u t e a b a s i s f o r o u r r e v e r s a l o f 

t h e t r i a l c o u r t w h i c h h e a r d t h e e v i d e n c e a n d o b s e r v e d t h e 

w i t n e s s e s . " G r i m s l e y v. G r i m s l e y , 545 So. 2d 75, 77 ( A l a . C i v . 

App. 1 9 8 9 ) . B e c a u s e , I d i s c e r n no e r r o r on t h e p a r t o f t h e 

t r i a l c o u r t i n d i v i d i n g t h e m a r i t a l p r o p e r t y o r i n d e t e r m i n i n g 

t h e h u s b a n d ' s a l i m o n y o b l i g a t i o n , I w o u l d a f f i r m t h e j u d g m e n t 

o f t h e t r i a l c o u r t i n i t s e n t i r e t y . 
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