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PITTMAN, Judge. 

T h i s a p p e a l concerns whether a p o r t i o n of the Alabama 

Workers' Compensation A c t , A l a . Code 1975, § 25-5-1 e t seq. 

("the A ct") — namely, the s o - c a l l e d " e x c l u s i v i t y p r o v i s i o n s " 

of the A c t a p p e a r i n g a t A l a . Code 1975, §§ 25-5-52 and 25-5-53 
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— b a r s c e r t a i n c l a i m s i n t o r t t h a t have been a s s e r t e d by a 

number of p e o p l e ("the w o r k e r s " ) 1 who a l l e g e d l y performed 

l a b o r a t a f a c t o r y i n D a l l a s County t h a t produces "foam shapes 

f o r a u t omobile s e a t backs, c u s h i o n s and/or h e a d r e s t s . " 

Because we conclude t h a t the e x c l u s i v i t y p r o v i s i o n s bar those 

t o r t c l a i m s , we a f f i r m the judgment of the D a l l a s C i r c u i t 

C o u r t , made f i n a l p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P., 

d i s m i s s i n g the c l a i m s . 

The workers i n i t i a t e d t h i s a c t i o n i n the D a l l a s C i r c u i t 

C o u r t i n December 2008, naming as defendants (a) c e r t a i n 

c o r p o r a t e e n t i t i e s , i n c l u d i n g Renosol S e a t i n g LLC; Renosol 

S e a t i n g P r o p e r t i e s , LLC; Renosol C o r p o r a t i o n ; Lear O p e r a t i o n s 

C o r p o r a t i o n ; and Lear C o r p o r a t i o n ( c o l l e c t i v e l y , "the 

c o r p o r a t e d e f e n d a n t s " ) ; (b) c e r t a i n i n d i v i d u a l s , i n c l u d i n g 

D a v i d Ash, Pete B e r n i e r , Connie Messer, Wayne Savage, R i c k y 

Brown, and Robert S t r i c k l a n d ("the co-employee d e f e n d a n t s " ) ; 

and (c) v a r i o u s f i c t i t i o u s l y named p a r t i e s l i s t e d as 

defendants p u r s u a n t t o R u l e 9 ( h ) , A l a . R. C i v . P. The 

c o m p l a i n t c o n t a i n e d f i v e c o u n t s : a count s e e k i n g damages based 

1 A t the time t h a t the D a l l a s C i r c u i t C o u r t e n t e r e d i t s 
o r d e r d i s m i s s i n g the workers' t o r t c l a i m s i n J u l y 2009, 90 
workers had appeared as p l a i n t i f f s . 
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upon a l l e g a t i o n s t h a t a l l the defendants had " i n t e n t i o n a l l y , 

w i l l f u l l y , n e g l i g e n t l y and/or wantonly caused or a l l o w e d the 

[workers] t o be s u b j e c t e d and/or exposed t o hazardous and/or 

h a r m f u l c h e m i c a l s , substances and/or c o n d i t i o n s " (count I ) ; a 

count s e e k i n g damages based upon a l l e g a t i o n s t h a t a l l the 

defendants had " i n t e n t i o n a l l y and/or w i l l f u l l y f a i l e d t o 

p r o v i d e and/or m a i n t a i n a s a f e work p l a c e f o r the [ w o r k e r s ] " 

(count I I ) ; a count s e e k i n g damages o n l y from the co-employee 

defendants p u r s u a n t t o A l a . Code 1975, § 25-5-11(c), a p o r t i o n 

of the A c t (count I I I ) ; a count s e e k i n g damages based upon 

a l l e g a t i o n s t h a t a l l the defendants had f r a u d u l e n t l y 

m i s r e p r e s e n t e d or s u p p r e s s e d m a t e r i a l f a c t s as t o c o n d i t i o n s 

a t the f a c t o r y where the workers had performed l a b o r (count 

I V ) ; and a c l a i m s e e k i n g from the c o r p o r a t e d e f e n d a n t s an 

award of workers' compensation b e n e f i t s p u r s u a n t t o the A c t 

(count V ) . A l t h o u g h the c o m p l a i n t has been amended on s e v e r a l 

o c c a s i o n s t o add p a r t i e s , the substance of the f i v e counts of 

the c o m p l a i n t has remained the same s i n c e the i n i t i a t i o n of 
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the a c t i o n ; f u r t h e r , each amended c o m p l a i n t has sought a j u r y 

t r i a l . 2 

A f t e r the o r i g i n a l c o m p l a i n t was f i l e d , the co-employee 

defendants f i l e d an answer a v e r r i n g , among o t h e r t h i n g s , t h a t 

the A c t p r o v i d e d the workers' e x c l u s i v e remedy as t o the 

c l a i m s a g a i n s t them. A l l the c o r p o r a t e d e f e n d a n t s f i l e d 

answers to count V of the c o m p l a i n t and moved t o d i s m i s s the 

o t h e r counts t h a t a p p l i e d t o them ( i . e . , counts I , I I , and 

I V ) , s p e c i f i c a l l y i n v o k i n g the e x c l u s i v i t y p r o v i s i o n s as a 

b a s i s f o r d i s m i s s a l . In r e s p o n d i n g t o the motions t o d i s m i s s , 

c o u n s e l f o r the workers e x p r e s s l y conceded t h a t count I I was 

due t o be d i s m i s s e d as t o the c o r p o r a t e defendants but opposed 

the d i s m i s s a l of counts I and IV. A f t e r a h e a r i n g , the t r i a l 

c o u r t e n t e r e d an o r d e r d i s m i s s i n g counts I , I I , and IV as they 

a p p l i e d t o the c o r p o r a t e d e f e n d a n t s . The c o r p o r a t e defendants 

then moved f o r the e n t r y of a f i n a l judgment as t o t h a t 

d i s m i s s a l o r d e r . B e f o r e the t r i a l c o u r t c o u l d hear arguments 

on the motion, the e x i s t e n c e o f b a n k r u p t c y p r o c e e d i n g s 

2The c o r p o r a t e defendants a s s e r t i n t h e i r b r i e f t o t h i s 
c o u r t t h a t c o u n s e l f o r the workers has f i l e d f o u r o t h e r 
a c t i o n s i n t h r e e c o u n t i e s c o n t a i n i n g s i m i l a r c l a i m s a g a i n s t 
o t h e r c o r p o r a t e e n t i t i e s ; however, the r e c o r d i s s i l e n t as t o 
t h a t m a t t e r . 
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i n v o l v i n g some of the c o r p o r a t e defendants (and of the 

a p p l i c a b i l i t y of the a u t o m a t i c - s t a y p r o v i s i o n s of 11 U.S.C. 

§ 362) was suggested on the r e c o r d ; t h a t s t a y was l i f t e d as of 

November 10, 2009, and the t r i a l c o u r t on t h a t date e x p r e s s l y 

d i r e c t e d the e n t r y of a f i n a l judgment as t o i t s e a r l i e r 

d i s m i s s a l o r d e r , p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

On December 9, 2009, c o u n s e l f o r the workers t i m e l y f i l e d 

a motion, p u r s u a n t t o Rule 59, A l a . R. C i v . P., t o v a c a t e the 

f i n a l judgment as t o the d i s m i s s e d counts a g a i n s t the 

c o r p o r a t e d e f e n d a n t s ; the workers a v e r r e d , among o t h e r t h i n g s , 

t h a t the c l a i m s r e m a i n i n g i n the case were f a c t u a l l y 

i n t e r t w i n e d w i t h the d i s m i s s e d c l a i m s so as t o r e q u i r e t h a t 

they p r o c e e d t o g e t h e r t o a judgment and t h a t the e x c l u s i v i t y 

p r o v i s i o n s of the A c t d i d not a p p l y t o bar the t o r t c l a i m s 

a s s e r t e d a g a i n s t the c o r p o r a t e d e f e n d a n t s . The t r i a l c o u r t 

d i d not e x p r e s s l y r u l e on the workers' postjudgment motion by 

March 19, 2010, the date s p e c i f i e d by the p a r t i e s i n t h e i r 

consent t o extend the 90-day d e a d l i n e t o r u l e on the motion as 

s e t f o r t h i n Rule 59.1, A l a . R. C i v . P.; t h u s , t h a t motion was 

d e n i e d on t h a t d a t e . The workers t i m e l y appealed from the 
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November 10, 2009, judgment; the a p p e a l was t r a n s f e r r e d t o 

t h i s c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

We f i r s t c o n s i d e r whether we may p r o p e r l y e x e r c i s e 

a p p e l l a t e j u r i s d i c t i o n as t o the a p p e a l based upon the t r i a l 

c o u r t ' s R u l e 54(b) d i r e c t i o n of e n t r y of a f i n a l judgment as 

t o i t s d i s m i s s a l o r d e r . 

" ' I f a t r i a l c o u r t c e r t i f i e s a judgment as f i n a l 
p u r s u a n t to R u l e 5 4 ( b ) , an a p p e a l w i l l g e n e r a l l y l i e 
from t h a t judgment.' The e x c e p t i o n t o t h a t r u l e i s 
t h a t [an a p p e l l a t e c o u r t ] w i l l not c o n s i d e r an 
a p p e a l from a judgment c e r t i f i e d as f i n a l under Rule 
54(b) i f i t determines t h a t the t r i a l c o u r t exceeded 
i t s d i s c r e t i o n i n c o n c l u d i n g t h a t t h e r e i s 'no j u s t 
reason f o r d e l a y . ' T h i s C o u r t has p r e v i o u s l y h e l d 
t h a t a t r i a l c o u r t exceeds i t s d i s c r e t i o n i n t h i s 
a r ea when the c l a i m or c l a i m s t h a t remain pending i n 
the t r i a l c o u r t p r e s e n t i s s u e s t h a t are 
' i n t e r t w i n e d ' w i t h the i s s u e s p r e s e n t e d i n the c l a i m 
c e r t i f i e d as f i n a l p u r s u a n t t o Rule 5 4 ( b ) . " 

Smith v. S l a c k A l o s t Dev. S e r v s . of Alabama, LLC, 32 So. 2d 

556, 562 ( A l a . 2009) ( c i t a t i o n s o m i t t e d and emphasis removed). 

The workers a s s a i l the t r i a l c o u r t ' s d e c i s i o n t o d i r e c t 

the e n t r y of a f i n a l judgment on the b a s i s t h a t , they contend, 

the t o r t c l a i m s d i s m i s s e d by the t r i a l c o u r t are i n t e r t w i n e d 

w i t h the c l a i m s t h a t remain pending. However, we conclude 

t h a t the t r i a l c o u r t has a c t e d w i t h i n i t s d i s c r e t i o n t o a l l o w 

immediate a p p e l l a t e r e v i e w of i t s d i s m i s s a l o r d e r . The 
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d i s m i s s a l of a l l the t o r t counts i n which the c o r p o r a t e 

d e f e n d a n t s are named, i . e . , a l l the c l a i m s a g a i n s t those 

defendants t h a t do not seek b e n e f i t s under the A c t , 

e f f e c t i v e l y e x c i s e s the i s s u e s of compensatory and p u n i t i v e 

damages from the a c t i o n as i t r e l a t e s t o the c o r p o r a t e 

d e f e n d a n t s , l e a v i n g the workers t o t h e i r compensation remedies 

under A r t i c l e 3 of the A c t (which are not dependent upon any 

c u l p a b i l i t y of the employer, see A l a . Code 1975, § 25-5-51). 

F u r t h e r , the d i s m i s s a l of those c l a i m s negates the p r o s p e c t 

t h a t the c o r p o r a t e d e fendants w i l l be r e q u i r e d t o w a i t f o r an 

a v a i l a b l e j u r y docket b e f o r e a judgment c o n c l u d i n g t h e i r 

p a r t i c i p a t i o n i n the a c t i o n can be e n t e r e d , and the d i s m i s s a l 

g r e a t l y narrows the scope of the i s s u e s t o be l i t i g a t e d 

between the workers and the c o r p o r a t e d e f e n d a n t s . F u r t h e r , no 

c o u n t e r c l a i m has been a s s e r t e d a g a i n s t the workers t h a t would 

c o u n s e l i n f a v o r of s i m u l t a n e o u s a d j u d i c a t i o n , and t h e r e i s no 

r e a l l i k e l i h o o d t h a t the t r i a l c o u r t w i l l i g n o r e the mandate 

of t h i s c o u r t so as t o engender a p o s s i b i l i t y t h a t 

c o n s i d e r a t i o n of the same i s s u e a second time w i l l be 

r e q u i r e d . See L i g h t i n g F a i r , I n c . v. Rosenberg, [Ms. 1091077, 

November 24, 2010] So. 3d , ( A l a . 2010) ( c i t i n g 
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f e d e r a l cases i n d i c a t i n g the importance of such f a c t o r s i n 

d e t e r m i n i n g the p r o p r i e t y of d i r e c t i n g the e n t r y of a f i n a l 

judgment p u r s u a n t t o Rule 5 4 ( b ) ) . We thus d e c l i n e the 

workers' i n v i t a t i o n t o s e t a s i d e the t r i a l c o u r t ' s d i r e c t i o n 

of the e n t r y of a f i n a l judgment as t o i t s d i s m i s s a l o r d e r . 

We now t u r n t o the m e r i t s of the a p p e a l . Count I and 

count IV were the s o l e t o r t counts a s s e r t e d a g a i n s t the 

c o r p o r a t e d e f e n d a n t s as of the date of the t r i a l c o u r t ' s 

d i s m i s s a l o r d e r as t o which c o u n s e l f o r the workers had not 

conceded the p r o p r i e t y of d i s m i s s a l i n the t r i a l c o u r t . 3 Both 

counts i n c o r p o r a t e d c e r t a i n f a c t u a l averments of the c o m p l a i n t 

by r e f e r e n c e , i n c l u d i n g an averment t h a t the workers "are 

and/or were employed by the [ c o r p o r a t e d e fendants] and/or 

f i c t i t i o u s p a r t y d e f e n d a n t s " a t a f a c t o r y i n D a l l a s County. 

Count I a l l e g e d t h a t the c o r p o r a t e d e f e n d a n t s , the co-employee 

de f e n d a n t s , "and/or" the f i c t i t i o u s l y named defendants had 

" i n t e n t i o n a l l y , w i l l f u l l y , n e g l i g e n t l y and/or wantonly caused 

3We note, i n p a s s i n g , t h a t the workers' f o u r t h amended 
c o m p l a i n t was " s i m p l y too l a t e " t o the e x t e n t t h a t i t 
attempted t o r e a s s e r t counts I , I I , and IV a g a i n s t the 
c o r p o r a t e d e fendants a f t e r the t r i a l c o u r t had d i r e c t e d the 
e n t r y of a f i n a l judgment as t o the d i s m i s s a l of those c o u n t s . 
F r i d d l e v. Raymond, 575 So. 2d 1038, 1040 ( A l a . 1991). 
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or a l l o w e d the [workers] t o be s u b j e c t e d and/or exposed t o 

hazardous and/or h a r m f u l c h e m i c a l s , substances and/or 

c o n d i t i o n s . " Count IV a l l e g e d t h a t the c o r p o r a t e d e f e n d a n t s , 

the co-employee d e f e n d a n t s , "and/or" the f i c t i t i o u s l y named 

defendants had f r a u d u l e n t l y made c e r t a i n m i s r e p r e s e n t a t i o n s or 

had suppressed c e r t a i n f a c t s t o u c h i n g and c o n c e r n i n g the 

s a f e t y of the f a c t o r y and the c h e m i c a l s used t h e r e i n . The 

t h r u s t of counts I and IV, then, i s t o a l l e g e t h a t the co-

employee defendants and/or the workers' "employer" or 

"employers" — whether they be the c o r p o r a t e d e f e n d a n t s , the 

co-employee d e f e n d a n t s , or the f i c t i t i o u s l y named defendants 

— a c t e d i n such a way as t o cause the workers v a r i o u s b o d i l y 

i n j u r i e s , i n c l u d i n g " i n j u r i e s t o t h e i r h e a d [ s ] , eyes, n o s e [ s ] , 

r e s p i r a t o r y systems, c h e s t [ s ] and/or ... an i n c r e a s e i n the 

r i s k and/or l i k e l i h o o d of o t h e r adverse c o n d i t i o n s , " as w e l l 

as i n c i d e n t a l and c o n s e q u e n t i a l damage. The workers' use of 

a l t e r n a t i v e p l e a d i n g language i n t h e i r c o m p l a i n t thus assumes 

t h a t they w i l l be a b l e t o prove t h a t one or more members o f 

the c l a s s of defendants t h a t i n c l u d e s the c o r p o r a t e defendants 

and the f i c t i t i o u s l y named defendants ( i . e . , the workers' 

employers as opposed t o the co-employee defendants) breached 
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d u t i e s owed t o the workers i n the course of the w o r k ers' l a b o r 

a t the f a c t o r y . 

A r t i c l e 3 of the A c t , s u b j e c t t o c e r t a i n e x c e p t i o n s 

i n v o l v i n g s m a l l e r employing e n t i t i e s t h a t a r e exempted by 

s t a t u t e (see g e n e r a l l y A l a . Code 1975, § 25-5-50), mandates 

t h a t "compensation ... be p a i d by the employer ... i n e v e r y 

case of p e r s o n a l i n j u r y or death of h i s or her employee caused 

by an a c c i d e n t a r i s i n g out of and i n the course of h i s or her 

employment, w i t h o u t r e g a r d t o any q u e s t i o n of n e g l i g e n c e . " 

A l a . Code 1975, § 25-5-51. S i m i l a r l y , p u r s u a n t t o A r t i c l e 4 

of the A c t , d i s a b l e m e n t and death of employees from 

o c c u p a t i o n a l d i s e a s e s are t r e a t e d by the A c t as stemming from 

a c c i d e n t a l i n j u r i e s and are s i m i l a r l y compensable. See A l a . 

Code 1975, § 25-5-111. However, the r i g h t t o compensation 

a f f o r d e d t o employees under the A c t i s , by s t a t u t e , e x c l u s i v e . 

The A c t p r o v i d e s : 

"Except as p r o v i d e d i n t h i s c h a p t e r [ i . e . , the 
A c t ] , no employee of any employer s u b j e c t t o [the 
A c t ] , nor the p e r s o n a l r e p r e s e n t a t i v e , s u r v i v i n g 
spouse, or next of k i n of the employee s h a l l have a 
r i g h t t o any o t h e r method, form, or amount of 
compensation or damages f o r an i n j u r y or death 
o c c a s i o n e d by an a c c i d e n t or o c c u p a t i o n a l d i s e a s e 
p r o x i m a t e l y r e s u l t i n g from and w h i l e engaged i n the 
a c t u a l performance of the d u t i e s of h i s or her 
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employment and from a cause o r i g i n a t i n g i n such 
employment or d e t e r m i n a t i o n t h e r e o f . " 

A l a . Code 1975, § 25-5-52. S i m i l a r l y , A l a . Code 1975, § 25-5¬

53, p r o v i d e s , i n p e r t i n e n t p a r t : 

"The r i g h t s and remedies g r a n t e d i n [the A c t ] t o 
an employee s h a l l e x c l u d e a l l o t h e r r i g h t s and 
remedies of the employee, h i s or her p e r s o n a l 
r e p r e s e n t a t i v e , p a r e n t , dependent, or next of k i n , 
a t common law, by s t a t u t e , or o t h e r w i s e on account 
of i n j u r y , l o s s of s e r v i c e s , or death. Except as 
p r o v i d e d i n [the A c t ] , no employer s h a l l be h e l d 
c i v i l l y l i a b l e f o r p e r s o n a l i n j u r y t o or death of 
the employer's employee, f o r purposes of [the A c t ] , 
whose i n j u r y or death i s due t o an a c c i d e n t or t o an 
o c c u p a t i o n a l d i s e a s e w h i l e engaged i n the s e r v i c e or 
b u s i n e s s of the employer, the cause of which 
a c c i d e n t or o c c u p a t i o n a l d i s e a s e o r i g i n a t e s i n the 
employment." 

We have had the o p p o r t u n i t y t o c o n s i d e r the scope of 

those e x c l u s i v i t y p r o v i s i o n s p r e v i o u s l y . In Beard v. M o b i l e  

P r e s s R e g i s t e r , I n c . , 908 So. 2d 932 ( A l a . C i v . App. 2004), we 

rev i e w e d a judgment i n f a v o r of an employer i n an a c t i o n 

brought by the p e r s o n a l r e p r e s e n t a t i v e of an employee who had 

been murdered by a co-employee who had brought a p i s t o l t o 

work; i n t h a t a c t i o n , the p e r s o n a l r e p r e s e n t a t i v e had sought 

to r e c o v e r damages on a number of t o r t - b a s e d t h e o r i e s of 

l i a b i l i t y , i n c l u d i n g f a i l u r e t o s u p e r v i s e or d i s c i p l i n e the 

co-employee, f a i l u r e t o i n s t r u c t o t h e r employees t o r e p o r t 
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t h r e a t e n i n g conduct on the p a r t of the co-employee, and 

f a i l u r e t o p r o v i d e the employee a s a f e w o r k p l a c e . We agreed 

w i t h the t r i a l c o u r t t h a t the e x c l u s i v i t y p r o v i s i o n s b a r r e d 

the p e r s o n a l r e p r e s e n t a t i v e ' s t o r t c l a i m s a g a i n s t the 

employer, n o t i n g t h a t , from the s t a n d p o i n t of the employee, 

the w o r k p l a c e s h o o t i n g death was not i n t e n d e d or e x p e c t e d and, 

t h e r e f o r e , amounted t o an " a c c i d e n t " under the A c t . I d . a t 

937 ( c i t i n g and q u o t i n g DeArman v. I n g a l l s I r o n Works Co., 258 

A l a . 205, 208-09, 61 So. 2d 764, 766-67 (1952)). In Beard, 

908 So. 2d a t 936, we acknowledged t h a t the e x c l u s i v i t y 

p r o v i s i o n s of the A c t had been h e l d not t o a p p l y i n " c e r t a i n 

l i m i t e d c a s e s , " such as (1) t o "an employer's ' i n t e n t i o n a l 

t o r t i o u s conduct, such as i n t e n t i o n a l f r a u d , "committed beyond 

the bounds of the employer's p r o p e r r o l e " ' " ( q u o t i n g Hobbs v.  

Alabama Power Co., 775 So. 2d 783, 786 ( A l a . 2000), q u o t i n g i n 

t u r n Lowman v. Piedmont Exec. S h i r t Mfg. Co., 547 So. 2d 90, 

95 ( A l a . 1989)), and (2) t o "an employer's w r o n g f u l conduct 

[ t h a t ] ... i n j u r e s an employee's unborn c h i l d " ( c i t i n g Namislo  

v. Akzo Chems., I n c . , 620 So. 2d 573, 575 ( A l a . 1993)). 

The workers i n t h i s case seek t o r e l y upon the f i r s t 

e x c e p t i o n t o the e x c l u s i v i t y p r o v i s i o n s t h a t we i d e n t i f i e d i n 
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Beard as h a v i n g been c a r v e d out by Lowman and i t s progeny: 

t h a t e x c e p t i o n p e r t a i n i n g t o " ' i n t e n t i o n a l t o r t i o u s conduct 

... "committed beyond the bounds of the employer's p r o p e r 

r o l e . " ' " The workers' b r i e f t o t h i s c o u r t uses the s h o r t h a n d 

e x p r e s s i o n " i n t e n t i o n a l t o r t e x c e p t i o n " t o r e f e r t o the 

p r i n c i p l e espoused by the Lowman l i n e of cases t h a t we 

r e f e r r e d t o i n Beard. They f u r t h e r urge t h i s c o u r t t o 

c l a s s i f y t h e i r c l a i m s , t o the e x t e n t t h a t the workers have 

a l l e g e d i n t e n t i o n a l conduct, as f a l l i n g o u t s i d e the scope of 

the e x c l u s i v i t y p r o v i s i o n s of the A c t . 

However, and a l t h o u g h t h i s c o u r t has p r e v i o u s l y c i t e d 

Lowman f o r the p r o p o s i t i o n t h a t " c l a i m s a l l e g i n g i n t e n t i o n a l 

t o r t i o u s conduct a r e not b a r r e d by the e x c l u s i v i t y 

p r o v i s i o n [ s ] " of the A c t , H i a t t v. Sta n d a r d F u r n i t u r e Mfg. 

Co., 741 So. 2d 407, 412 ( A l a . C i v . App. 1998), the scope of 

Lowman has been s i g n i f i c a n t l y c i r c u m s c r i b e d by a l a t e r 

d e c i s i o n , Ex p a r t e P r o g r e s s R a i l S e r v s . Corp., 869 So. 2d 459 

( A l a . 2003). Because the a p p e l l a n t i n Beard had argued t h a t 

P r o g r e s s R a i l was d i s t i n g u i s h a b l e , we b r i e f l y summarized the 

h o l d i n g of P r o g r e s s R a i l i n our o p i n i o n : 

" I n [ P r o g r e s s R a i l ] , the widower and c h i l d r e n of 
an employee of a s c r a p - m e t a l company who was k i l l e d 
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i n a w o r k p l a c e e x p l o s i o n brought a c i v i l a c t i o n 
a g a i n s t the employer and o t h e r d e f e n d a n t s , s e e k i n g 
damages from t h a t employer based upon a l l e g a t i o n s of 
an i n t e n t i o n a l and/or a w i l l f u l v i o l a t i o n of a duty 
to p r o v i d e the employee w i t h a s a f e p l a c e t o work 
and an i n t e n t i o n a l and w i l l f u l f a i l u r e t o h i r e , 
t r a i n , and/or s u p e r v i s e the employee's coworkers. 
The defendant employer i n P r o g r e s s R a i l moved t o 
d i s m i s s the c o m p l a i n t on the b a s i s of the A c t ' s 
e x c l u s i v e - r e m e d y p r o v i s i o n s ; however, the t r i a l 
c o u r t d e n i e d the employer's motion t o d i s m i s s the 
c o m p l a i n t . The Alabama Supreme Co u r t g r a n t e d the 
employer's p e t i t i o n f o r a w r i t of mandamus and 
i s s u e d a w r i t d i r e c t i n g the t r i a l c o u r t t o d i s m i s s 
the employer as a p a r t y t o the a c t i o n , d e t e r m i n i n g 
t h a t the A c t b a r r e d the t o r t a c t i o n n o t w i t h s t a n d i n g 
the a l l e g a t i o n s of w i l l f u l and i n t e n t i o n a l conduct." 

908 So. 2d a t 936. Because the a p p e l l a n t i n Beard f o c u s e d 

more upon the i s s u e of the a c c i d e n t a l n a t u r e of the employee's 

death i n t h a t case, i t was unnecessary i n Beard t o determine 

the p r e c i s e e x t e n t t o which P r o g r e s s R a i l a f f e c t s the 

c o n t i n u i n g v i a b i l i t y of Lowman and i t s progeny. However, b o t h 

the p a r t i e s and a m i c i c u r i a e who have f i l e d b r i e f s s u p p o r t i n g 

the c o r p o r a t e d e f e n d a n t s ' p o s i t i o n have argued the p o i n t a t 

l e n g t h , and we w i l l address t h a t q u e s t i o n as w e l l . 

P r o g r e s s R a i l , as we have noted, stands f o r the 

p r o p o s i t i o n t h a t when an employee's c l a i m i s o t h e r w i s e w i t h i n 

the scope of the A c t , the e x c l u s i v i t y p r o v i s i o n s cannot be 

a v o i d e d by the mere e x p e d i e n t of a l l e g i n g t h a t the conduct of 
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the employer g i v i n g r i s e t o the c l a i m was w i l l f u l or 

i n t e n t i o n a l . In r e c o g n i z i n g t h a t p r i n c i p l e , the o p i n i o n i n 

P r o g r e s s R a i l d i s t i n g u i s h e d Lowman, which was d e s c r i b e d as 

i n v o l v i n g an employee's c l a i m s of f r a u d , c o n s p i r a c y t o 

d e f r a u d , and i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s 

a g a i n s t her employer t h a t " [ a r o s e ] out of ... r e f u s i n g t o 

a l l o w the i n j u r e d employee t o seek workers' compensation 

b e n e f i t s f o r her on- t h e - j o b i n j u r y " and a t t e m p t i n g t o co e r c e 

t h a t employee t o " ' f i l e her d i s a b i l i t y c l a i m as f o r an 

o f f - t h e - j o b i n j u r y . ' " P r o g r e s s R a i l , 869 So. 2d a t 469 

( q u o t i n g Lowman, 547 So. 2d a t 92). P r o g r e s s R a i l makes c l e a r 

t h a t , r e g a r d l e s s of the h o l d i n g i n Lowman t h a t the e x c l u s i v i t y 

p r o v i s i o n s do not a p p l y t o c l a i m s a l l e g i n g " ' i n t e n t i o n a l 

t o r t i o u s conduct . .. committed beyond the bounds of the 

employer's p r o p e r r o l e , ' " t h e y do a p p l y t o b a r t o r t c l a i m s 

a r i s i n g from "conduct committed w i t h i n the bounds of the 

employer's p r o p e r r o l e . " 869 So. 2d a t 470 (emphasis i n 

P r o g r e s s R a i l ) . 

P r o g r e s s R a i l , t hen, compels j u d i c i a l a t t e n t i o n t o the 

o b j e c t i v e n a t u r e of the p a r t i c u l a r t r a n s a c t i o n or o c c u r r e n c e 

g i v i n g r i s e t o the i n j u r y , and i t d i s c o u n t s the e f f e c t of 
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s u b j e c t i v e c h a r a c t e r i z a t i o n s of the employer's contemporaneous 

s t a t e of mind. A c c o r d H a r r i s v. B e a u l i e u Group, LLC, 394 F. 

Supp. 2d 1348, 1356 (M.D. A l a . 2005) ("When the employee's 

i n j u r y i s co v e r e d under the A c t , the A c t does not a l l o w the 

employee t o c i r c u m v e n t i t s p r o v i s i o n s and seek a t o r t remedy 

based on an a s s e r t i o n t h a t the employer's conduct was 

w i l l f u l . " ) . When i t can o b j e c t i v e l y be a s c e r t a i n e d t h a t an 

i n j u r y " a r i s [ e s ] out of and i n the course of ... employment" 

(§ 25-5-50) and t h a t the i n j u r y i s not e x p e c t e d or i n t e n d e d on 

the employee's p a r t , p l e a d i n g or p r o o f of an i n t e n t on the 

p a r t of the employer t o i n j u r e w i l l not remove the case from 

the scope of the A c t and i t s e x c l u s i v i t y p r o v i s i o n s . As Judge 

Moore c o r r e c t l y s u r m i s e d i n h i s t r e a t i s e on workers' 

compensation law, a f t e r P r o g r e s s R a i l , " i t s h o u l d be assumed 

t h a t Alabama law no l o n g e r a l l o w s i n t e n t i o n a l f r a u d a c t i o n s 

a g a i n s t employers," a t l e a s t when such a f r a u d c l a i m i s 

"premised on a c o v e r e d i n j u r y caused by the w i l l f u l or 

i n t e n t i o n a l conduct of the employer." 2 T e r r y A. Moore, 

Alabama Workers' Compensation § 20:18 (West 2010 Supp.). 

In t h i s case, a t bottom, the workers have a l l e g e d t h a t 

t h e i r i n j u r i e s stem from conduct, s t a t e m e n t s , or s i l e n c e of 
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the c o r p o r a t e defendants as t o w orkplace c o n d i t i o n s . Such 

conduct, even i f proved, would f a l l w i t h i n the employer's r o l e 

under the A c t : t o "employ[] another t o p e r f o r m a s e r v i c e " i n 

exchange f o r wages. A l a . Code 1975, § 25-5-1(4). The workers 

i n t h i s case a l l e g e t h a t they have s u f f e r e d b o d i l y i n j u r i e s 

by v i r t u e of exposure t o hazardous c o n d i t i o n s i n the  

w o r k p l a c e , not t h a t they have been i n j u r e d by means of 

c o e r c i o n o c c u r r i n g o u t s i d e the scope of employment (as was 

a l l e g e d t o have o c c u r r e d i n Lowman, i n which the gravamen of 

the f r a u d c l a i m stemmed from p o s t i n j u r y c o e r c i v e p r a c t i c e s ) . 

N e i t h e r do we view P a i n t e r v. McWane Cast I r o n Pipe Co., 987 

So. 2d 522 ( A l a . 2007), and S o t i v. Lowe's Home C t r s . , I n c . , 

906 So. 2d 916 ( A l a . 2005), as c o m p e l l i n g a c o n t r a r y 

c o n c l u s i o n t o t h a t reached by the t r i a l c o u r t and t h i s c o u r t ; 

b o t h o p i n i o n s s i m p l y r e c o g n i z e the p r i n c i p l e t h a t not a l l 

f r a u d u l e n t conduct t h a t c o u l d c o n c e i v a b l y be a l l e g e d t o have 

been committed by an employer w i l l f a l l w i t h i n the e x c l u s i v i t y 

p r o v i s i o n s . P r o p e r l y u n d e r s t o o d , the g l o s s p l a c e d upon Lowman 

and i t s progeny by cases t h a t b r o a d l y s t a t e t h a t i n t e n t i o n a l -

t o r t c l a i m s a g a i n s t employers f a l l o u t s i d e the scope of the 

A c t are b e s t viewed through the l e n s t h a t P r o g r e s s R a i l 
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p r o v i d e s , and we do not h e s i t a t e t o conclude t h a t the workers' 

c l a i m s a g a i n s t the c o r p o r a t e d e f e n d a n t s i n t h i s case f a l l 

w i t h i n the scope of the A c t and i t s e x c l u s i v i t y p r o v i s i o n s . 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we a f f i r m 

the judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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